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SUPREME  COURT. 


JANE  D.  MORRILL  v.  A.  W.  PALMER. 


January  Term,  1895. 


Common  law  marriage.     Fraud,     Statute  of  limitations. 
Evidence y  cross-examination.     Exception  to  argu- 
ment.     General  exception  to  charge. 


1.  A  marriage  per  verba  de  presenti  is  not  valid  in  Vermont. 

2.  In    i860,   the   defendant  having  a  wife  then    living,    repre- 

sented to  the  plaintiff  that  he  was  a  single  man  and  thereby 
induced  her  to  marry  him.  The  ceremony  was  performed 
in  Massachusetts  and  was  void  by  both  the  law  of  that 
state  and  Vermont.  In  1862  the  first  wife  of  the  defendant 
obtained  a  divorce,  and  the  defendant  testified  that  he  sup- 
posed this  made  his  marriage  with  plamtiff  legal. 
Plaintifli'aild  defendant  lived  together  as  husband  and  wife 
until  1894,  and  during  that  time  reared  a  family  and  ac- 
cumulated a  substantial  property.  The  suspicions  of  the 
plaintif!  were  once  or  twice  aroused,  but  the  defendant,  on 
being  applied  to,  assured  her  that  he  had  a  right  to  marry 
her  and  inat  she  was  his  lawful  wife,  and  she  at  all  times  so 
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believed  down  to  1894.  Held^  that  the  parties  were  not 
husband  and  wife. 

3  In  such  case  an  action  lies  ag^ainst  the  defendant  for  his  fraud 

in  persuading  the  plaintiff  to  marry  him  and  cohabit  with 
him. 

4.  The  statute  of  limitations  began  to  run  from   the  time   when 

the  facts  were  known  to  the  plaintiff,  for  the  acts  of  the  de- 
fendant constituted  a  continuing  fraud  which  was  not  com- 
plete so  long  as  the  plaintiff  was  kept  in  ignorance  of  her 
real  condition. 

5.  Dictum^  if  the  statute  of  limitations  began  to  run  from    the 

celebration  of  the  marriage,  the  active  fraudulent  conceal- 
ment of  that  fraud  by  the  defendant  would  be  a  good 
answer  to  a  plea  of  the  stalute. 

6.  Held^  that  upon  the  evidence  in  this  case  the  plaintiff  had  no 

such  knowledge  of  noi  opportunity  to  know  the  facts  as 
would  bar  her  right  to  recovery. 

7.  The  parties  not  being  husband  and  wife,  the  plaintiff   was  a 

competent  witness. 

8.  Testimony  as  to  the  amount  of  the  defendant's  property  was 

rightly  admitted  upon  the  question  of  actual  damages. 

9.  The  objection  that  evidence  was  remote,   in   point   of  time, 

should  be  taken  in  the  trial  court,  and  the  presumption  in 
this  court  will  be  against  error  in  that  respect. 

10.  The  defendant  having  testified  to  the  value  of  his  farm,   in- 

cluding as  a  part  a  tenement  house  and  a  wood  lot,  held^ 
that  he  might  be  asked,  upon  cross-examination,  as  to  the 
value  of  the  different  parcels. 

1 1 .  Ueldy  that  the  exceptions  taken  to  the  remarks  of  counsel 

for  the.plaintif!  in  argument  should  not  be  sustained,  for, 
(a.)  Three  of  them  were  justified  by  the  evidence,  (b.) 
The  fourth  was  merely  the  expression  of  an  opinion  upon 
the  weight  of  evidence,  (c.)  The  fifth  was  withdrawn, 
(d.)  The  better  practice  is  for  the  trial  court  to  restrain 
counsel  who  is  abusing  the  privilege  of  argument,  or,  if  that 
cannot  be  effectually  done,  to  set  aside  the  verdict. 

12.  A  general  exception  to  the  entire    charge,    or   a   series   of 

propositions  contained  in  it,  will  not  be  sustained  if  any 
portion  excepted  to  is  sound. 

Action  on  the  case  for  deceit.     Plea,  the  statute  of  limita- 
tions.    No  replication  was  filed.     Trial  by  jury  at  the  Sep- 
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tember  term,  Orleans  county,  1894,  Tyler,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant  ex- 
cepts. 

Dickerman  &  Toung  for  the  defendant. 

The  parties  were  husband  and  wife.  There  had  been  an 
agreement  to  marry,  followed  by  uninterrupted  cohabitation 
for  thirty  years.  This  would  constitute  a  valid  marriage  at 
common  law,  and  does  in  Vermont.  Newbury  v.  Bruns- 
Tvick^  2  Vt.  151;  Londonderry  V .  Chester^  2  N.  H.  268; 
2  Kent's  Com.,  86,  87 ;  Reeves'  Dom.  Relations,  196  and 
note  I. 

The  statute^of  limitations  is  a  complete  bar.  The  cause 
of  action  was  complete  when  the  fraud  was  consummated 
by  the  marriage  in  Massachusetts,  and  the  statute  would 
run  in  six  years  from  that  date.  Smith  v.  Bishops  9  Vt. 
no;  Troup  V.  Smithy  20  Johns.  46;  Allen  v.  Miller ^  17 
Wend.  204 ;  Fee  v.  Fee^  10  Ohio  469 ;  Clark  v.  Marriott 
9  Gill  331 ;  Imperial  Gas  Light  Co.  v.  London  Gas  Light 
Co.^  ID  Exch.  R.  39;  Cook  v.  Darby ^^  Munford  444; 
York  v.  Bright^  4  Hump.  312. 

The  plaintiff  had  full  knowledge  of  the  facts  and  for  that 
reason  cannot  recover.  Langdon  v.  Baxter  National 
Banky  57  Vt.  I  ;  Farnam  v.  Brooks^  9  Pick.  246 ;  Vigus 
v.  CyBannon,.(lll,)  6  West.  Rep.  219;  Churchman  et  al. 
v.  City  of  Indianapolis  ^  no  Ind.  259  ;  Beauhinv.  Beaubin, 
64  U.  S.  190. 

The  exceptions  to  the  argument  of  the  plaintiff's  counsel 
should  be  sustained.  State,  v,  Hannet^  54  Vt.  89;  Stale 
v.  Cameron  J  40  Vt.  567  ;  Bea  v.  Harrington^  58  Vt.  182  ; 
Perkins  v.  Bailey,  6  N.  E.  R.  818,  (N.  H.)  ;  Bullard  v. 
Boston  &  Maine  /?.  /?.,  64  N.  H.  27  ;  Coble  v.  Coble,  79 
N.  C.  589;  Cleveland  Paper  Co.  v.  Bank,  15  Neb.  20; 
Martin  v.  State,  63   Miss.    505  ;  Htlliard   v.    Bcattie,    59 
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N.  H.  462  ;    Tucker  v.  Henniker^  41  N.  H.  317  ;   Cross  v. 
Grant,  62  N.  H.  676. 

C  A,  Prouty  and  Theofhilus  Grout  for  plaintiff. 

The  plaintiff*  had  a  good  cause  of  action  against  defend- 
,ant  for  his  fraud  in  inducing  her  to  marry  him  and  live 
with  him  as  his  wife.     Blossom  v.  Barrett,  37  N.   Y.   434. 

A  common  law  marriage,  so  called,  was  not  valid  at  com- 
mon law  and  is  not  in  Vermont.  State  v.  Bone,  61  Me. 
171,  177;  Dunbarton  v.  Franklin,  19  N.  H.  257,  266; 
Goshen  v.  Stonington,  4  Conn.  209,  219 ;  Dennison  v. 
Dennison,  35  Md.  361  ;  Estellv.  Rogers,  i  Bush.  62,  64; 
Grisham  v.  State,  2  Yer.  589,  592  ;  State  v.  Samuel,  2 
Dev.  &  B.  177,  179;  /fi'ce  v.  Rice,  31  Texas  174;  Reg  v. 
Millis,  ID  CI.  &  F.  534;  Beamish  v.  Bea^nish,  9  H.  L. 
Cas.  274;  Northfieldw.  Plymouth,  20  Vt.  582. 

The  statute  of  limitations  is  not  a  bar.  The  fraud  of  de- 
fendant was  a  continuing  fraud,  and  the  plaintiff's  right  of 
action  was  not  complete  until  the  true  facts  were  known  to 
her.  If  it  were,  the  fraudulent  concealment  of  the  fraud 
by  the  defendant  is  a  good  answer  to  the  statute.  Cole  v. 
McGlathy,  9  Me.  131  ;  Rushv,  Parr,  i  Watts  no;  Pen- 
nock  v.  Freeman,  i  Watts  401  ;  Jones  v.  Conway,  Yeates 
109 ;  Morgan  v.  Tenor,  83  Pa.  St.  305  ;  Way  v.  Cutting, 
20  N.  H.  187  ;  Douglas  v.  Elkins^  28  N.  H.  26;  District 
Township  0/ Boomer  v.  French,  40  Iowa  601  ;  Findley  v. 
Stewart,  46  Iowa,  655,  657 ;  Persons  v.  Jones,  12 
Ga.  371,  378;  Texas  &  Pacific  Railway  Co,  v.  Gay,  86 
Texas  571,  608;  Reynolds  v.  Ilcnnessy,  f]  R.  I.  169; 
Carr  v.  Hilton,  1  Curt.  237  ;  Mi'tchcllv,  Thompson,  i  Mc- 
Lean 96 ;  Shcrzvood  v.  Sutton,  5  Mason  143;  Daily  v. 
Glover,  88  U.  S.  342. 

TAFT,  J.  I.  The  defendant  married  Calista  Adams  in 
1856,  and  cohabited  with  her  at  Newport,  Orleans  county, 
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in  this  state,  until  1859,  at  which  time  and  place  he  left  her. 

She  continued  her  residence  at  Newport,  and  obtained  a 
divorce  in  Orleans  county,  in  August,  1862.  After  the  de- 
fendant left  his  wife  in  1859,  ^^  went  to  Massachusetts,  re- 
sided there  for  a  time,  and  on  the  7th  day  of  Nov.,  i860,  a 
marriage  was  solemnized  between  him  and  the  plaintiff  at 
Salem,  in  that  state.  Under  our  statute,  R.  L.,  s.  2309, 
and  under  the  laws  of  Massachusetts,  the  marriage  in  No- 
vember, i860,  was  void. 

It  is  insisted  by  the  defendant  that  the  conduct  of  the  par- 
ties after  the  divorce  in  1862  made  them  legally  husband 
and  wife,  upon  the  ground  that,  although  the  marriage  was 
not  solemnized  according  to  the  laws  of  the  place  where  the 
contract  was  made,  that  it  constituted  what  is  called  a  comi- 
mon  law  marriage,  that  is,  a  consummated  agreement,  to 
marry,  between  a  man  and  woman,  -per  verba  de  fresentiy 
followed  by  cohabitation,  and  that  such  common  law  mar- 
riage was  a  valid  one,  under  the  laws  of  this  state.  Such 
marriages  have  been  held  valid  in  some  jurisdictions. 

The  question  before  us  is,  are  they  valid  in  this  state.  It 
is  claimed  that  this  court  in  Newbury  v.  Brunswick^  2  Vt. 
151,  adopted  the  doctrine,  and  its  language  lends  sanction^ 
to  the  claim.  In  that  case  it  was  held  that  a  marriage  con- 
tract,  per  verba  de  presently  was  valid.  The  parties  had 
contracted  matrimony  in  Canada,  before  a  justice  of  the 
peace  who  had  no  authority  to  solemnize  marriages.  The 
legislative  assembly  of  that  province  afterwards  passed  aa 
act  declaring  valid  all  such  marriages  which  had  been 
theretofore  solemnized.  The  court  said  it  was  unnecessary 
to  pass  upon  the  question  of  what  effect  the  act  declaring^ 
such  marriages  valid  had  upon  the  case.  Although  they 
say  there  was  no  doubt  but  that  its  effect  was  to  legalize  the 
marriage  before  the  justice  to  every  intent,  they  held,  that 
it  was  valid  from  the  beginning,  as  a  common  law  mar- 
riage. 
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We  think  it  must  be  conceded,  and  that  it  is  beyond  ques- 
tion, that  the  effect  of  the  act  made  the  marriage  a  valid 
one,  and  therefore  the  case  was  correctly  decided,  the  court 
giving  the  wrong  reason.  The  case  in  another  respect  was 
overruled  in  La^idgrove  v.  Pawlet^  20  Vt.  309.  The  ques- 
tion of  a  common  law  marriage  is  referred  to  in  Northfield 
v.  Plymouth^  20  Vt.  582.  Although  it  was  not  necessary 
to  the  disposition  of  the  case,  we  think  the  law  is  correctly 
stated  by  Redfield,  J.,  in  speaking  of  certain  cases  in  which 
the  question  was  involved,  who  said  : 

*'In  these  and  other  New  York  cases,  stress  is  laid  upon 
the  fact  that  a  marriage,  fer  verba  de  fresenti^  is  valid  in 
that  state,  and  also  at  the  common  law,  if  followed  by  co- 
habitation. That,  I  think,  could  hardly  be  regarded  as  law 
in  this  state  without  virtually  repealing  our  statutes  upon 
that  subject." 

It  will  be  observed  that  in  this  reference  to  the  question, 
no  notice  is  taken  of  the  prior  case  of  Newbury  v.  Bruns- 
wtcky  sufra.  \ 

At  the  first  session  of  the  legislature  in  1779  it  was 
enacted 

*'That  common  law  as  it  is  generally  practised  and 
understood  in  the  New  England  states,  be  and  is  hereby  es- 
tablished as  the  common  law  of  this  state." 

In  June,  1782,  it  was  further  enacted 

*'That  so  much  of  the  common  law  of  England  as  is  not 
repugnant  to  the  constitution,  or  of  any  act  of  the  legisla- 
ture of  this  state,  be  and  is  hereby  adopted,  and  shall  be 
and  continue  to  be  the  law  within  this  state." 

Although  the  common  law  of  England  was  thus  early 
adopted,  it  did  not  control  a  subject  regulated  by  statute,  if 
we  had  a  statute  upon  the  subject.  The  statute  superseded 
the  common  law.  The  reason  of  the  adoption  of  the  com- 
mon law  is  seen  by  the  preamble  to  the  act  of  1782,  in 
which  it  is  stated  that  ''It  is  impossible  at  once  to  provide 
particular  statutes  adapted  to  all  cases  wherein  laws  may  be 
necessary." 
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The  subject  of  marriage  was  early  regulated  by  statute, 
and  the  common  law  in  respect  to  it  was  never  in  force. 
At  the  first  session  of  the  general  assembly,  in  March,  1778, 
a  bill  was  pending  for  the  regulation  of  marriages,  and 
we  infer  one  was  passed.  What  it  was,  is  not  known,  as 
the  acts  of  that  session  are  not  preserved,  but  the  records  of 
the  assembly  show  that  a  bill  relating  to  marriage  was 
pending. 

At  the  session  in  February,  1784,  the  subject  of  marriage 
was  again  considered  and  regulated.  The  act  required  the 
publicationof  the  intention  of  the  parties,  and  that  no  per- 
sons whatsoever,  other  than  certain  officials  or  ordained 
ministers  of  the  gospel,  should  solemnize  marriages,  nor 
presume  to  marry  any  man  and  woman.  Although  the  stat- 
tute  did  not  declare  that  a  marriage,  solemnized  in  any 
other  manner  than  the  one  required  by  the  statute,  was 
void,  we  think  such  was  the  effect.  It  is  clear  to  us  that 
this  is  the  proper  construction  to  be  given  the  statute  from 
the  fact  that  marriages  celebrated  by  the  Quakers,  in  a 
mode  not  within  the  statute,  were  made  legal,  and  this  view 
is  also  confirmed  by  the  fact  that  by  statute  (now  R.  L.,  s. 
2310,)  marriages  solemnized  before  a  person  professing  to 
be  a  justice  of  the  peace  or  a  minister  of  the  gospel,  shall 
be  valid,  provided  the  marriage  is  in  other  respects  lawful, 
and  consummated  with  the  belief  on  the  part  of  either  per- 
son that  they  were  lawfully  joined  in  marriage.  If  a  com- 
mon law  marriage  was  valid  there  was  no  necessity  for  such 
statutes. 

We  hold,  therefore,  that  what  the  learned  commentator, 
Kent,  calls  the  ''Loose  doctrine  of  the  common  law,"  in  re- 
lation to  marriage,  was  never  in  force  in  this  state.  The 
law  is  the  same  in  Massachusetts,  the  place  in  which  the 
contract  was  made. 

The  defendant  insists  in  respect  to  this  marriage,  the 
court  should  presume  it  valid,  there  being  no  proof  that  the 
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defendant  had  not  been  divorced  from  his  first  wife  prior  to 
his  marriage  with  the  plaintiff,  and  cites  authorities  to  sup- 
port such  claim. 

It  is  probable  that  in  favor  of  morality,  innocence  and 
the  legitimacy  of  children,  such  presumption  might  be 
made,  nothing  else  appearing  in  the  case,  but  it  should  not 
be  permitted  here,  for,  quoting  from  the  defendant's  brief, 
''The  case  shows  that  at  that  time  (the  time  of  the  marriage 
between  these  parties)  the  defendant  had  a  wife  living." 

If  he  had  obtained  a  divorce  from  her  prior  to  that  time^ 
she  was  not  then  his  wife  and  he  had  none  living.  The  de- 
fendant testified  upon  the  trial,  and  if  he  had  been  divorced 
prior  to  his  pretended  marriage  with  the  plaintiff,  he  did 
not  act  in  good  faith  to  the  court  in  suppressing  that  fact, 
and  no  presumption  of  the  kind  claimed  should  be  enter- 
tained in  his  favor.  The  case  shows  the  defendant  testified 
that  when  he  heard  of  the  divorce  in  1862,  *'He  supposed 
the  divorce  made  his  marriage  with  the  plaintiff  legal.*'  It 
would  be  inconsistent  in  connection  with  this  testimony  to 
presume  that  he  had  obtained  a  divorce  prior  to  the  one  in 
1862.  The  point  is  evidently  an  after-thought  of  the  coun- 
sel, being  added  in  penmanship  to  the  printed  brief  and  is 
not  before  us,  for  it  was  not  raised  upon  the  trial  below,  and 
is  only  noticed  here  to  show  that  we  have  the  point  in  mind 
in  considering  the  main  question. 

No  question  is  made  but  that  the  action  can  well  lie  if 
the  case  is  properly  established ;  this  would  logically  result 
from  Pollock  v.  Sullivan  y  53  Vt.  507,  in  which  it  was  held 
that  an  action  could  be  maintained  by  a  single  woman 
against  a  married  man,  for  deceiving  her  into  making  a 
marriage  contract. 

2.  The  most  important  question  in  this  case  is  that  of 
the  statute  of  limitations.  Question  is  made  whether  the 
statute  began  to  run  from  the  commencement  of  the  fraud 
and  the  marriage  in  November,  i860,  or,  from  the  time  the 
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plaintiff  discovered  the  fraud  in  April,  1894;  and  if  the 
cause  of  action  was  complete  at  the  time  of  marriage,  what 
eflect  the  concealment  of  the  fraud  had  upon  the  rights  of 
the  plaintiff  in  respect  to  the  statute  of  limitations.  To  de- 
termine from  what  time  the  statute  began  to  run,  it  is  neces- 
sary to  consider  the  cause  of  action  upon  which  the  plaintiff 
seeks  to  recover.  It  is  alleged  that  at  the  time  of,  and  pre- 
vious to,  the  marriage,  the  defendant  represented  to  the 
plaintiff  that  he  was  a  single  man  and  might  lawfully  con- 
tract said  marriage ;  that  during  all  the  years  subsequent 
to  said  marriage  he  represented  to  her  that  at  the  time  of 
said  marriage  he  was  a  single  man,  the  marriage  a  valid 
one,  and  the  plaintiff  in  all  respects  his  lawful  wife.  It  is 
also  alleged  that  the  plaintiff  relied  upon  the  representa- 
tions, that  they  were  false,  and  that  she  was  ignorant  of 
their  falsity  until  suit ;  that  in  consequence  of  such  fraudu- 
lent representations,  the  plaintiffmarried  the  defendant,  bore 
him  children,  rendered  him  much  and  valuable  service 
during  all  the  time,  i.  e-  from  November,  i860,  until  April, 
1894,  and  assisted  him  in  the  accumulation  of  a  large 
amount  of  property.  It  is  claimed  by  the  defendant  that 
"This  action  accrued,  if  ever,  immediately  on  the  perform- 
ance of  the  marriage  ceremony,  November  7,  i860,  in  Mas- 
sachusetts." Is  this  claim  correct?  It  is  true  she,  at  that 
time,  had  a  cause  of  action  against  the  defendant,  but  it  was 
not  the  one  she  is  now  seeking  to  enforce,  which  is  for  de- 
frauding her  out  of  thirty-three  years  of  service  and  having, 
as  a  result  of  his  fraudulent  acts,  caused  her  to  live  for  that 
length  of  time  in  a  false  con jugal  position.  It  is  error  to  as- 
sume that  the  cause  of  action  for  these  wrongs  accrued  at  the 
time  of  the  marriage.  The  representations  of  the  defendant 
were  continuous.  He  perpetrated  a  most  gross,  wilful  and 
deliberate  fraud  upon  the  plaintiff,  not  only  by  his  state- 
ments that  he  made  prior  to  his  marriage,  but  by  the  act  of 
marriage  itself,  and  his  continuing  to  live  with  the  plaintiff 
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as  her  husband  for  a  generation.  It  was  a  continuing  fraud. 
He  made  these  fraudulent  and  deceitful  representations  at 
the  time  the  contract  was  negotiated,  at  the  time  the  mar- 
riage was  solemnized  and  consummated,  and  he  continued, 
by  his  conduct,  to  make  them  daily  ''From  the  rising  of  the 
sun  until  the  going  down  of  the  same." 

The  defendant  maintained,  at  the  beginning  and  subse- 
quently, that  their  relations  were  legal,  and  the  fact  of  his 
living  with  her  as  her  lawful  husband  was  a  constant  repe- 
tition of  such  representation,  and  amounted  to  a  daily  assertion 
that  their  relations  were  legitimate.  In  this  respect  the 
case  is  similar  to  the  Berkely  Peerage  case,  4  Camp.  417,  in 
which  the  legitimacy  of  a  son  was  in  question,  and  it  was 
said  that  if  the  father  was  proved  to  have  brought  up  the 
son  as  legitimate,  this  was  sufficient  evidence  of  his  legiti- 
macy until  impeached,  and,  it  is  added,  ''Indeed  it  amounts 
to  a  daily  assertion  that  the  son  is  legitimate." 

In  a  note  to  Im^.  Gas  L,,  Co.  v.  London  Gas  C^.,  10 
Exch.  39,  it  is  said,  in  speaking  of  the  time  the  statute 
begins  to  run,  that  it  is  not  from  the  time  of  the  com- 
mencement of  the  fraud.  "At  all  events,  in  those  cases  in 
which  the  concealment  of  the  wrong  is  in  effect  a  continu- 
ance of  the  wrong  itself  and  the  whole  forms  but  one  cause 
of  action."  Although  the  point  was  not  involved  in  Clark 
V.  Hougham^  2  B.  &  C.  149,  the  remarks  of  Best,  J.,  upon 
the  question  whether  concealment  of  the  fraud  prevented  the 
running  of  the  statute,  are  much  in  point,  viz.  : 

"I  do  not  mean  to  disturb  any  of  the  cases  which  have 
been  read.  In  them  the  fraud  was  complete  more 
than  six  years  before  the  commencement  of  the  action ; 
but,  according  to  the  evidence  in  this  case,  there  was  a  con- 
tinuance of  the  fraud  within  six  years.  If  that  had  been 
properly  stated  in  the  replication,  I  think  it  would  have 
been  an  answer  to  the  plea  of  the  statute." 

No  single  act  of  the  defendant,  like  the  marriage  alone, 
can  be  carved  out  and  said  to  constitute  the  plaintiff's  cause 
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of  action  ;  the  gist  of  the  plaintiff's  claim  is,  that,  as  the  re- 
sult of  the  defendant's  fraudulent  representations  extending 
over  a  period  of  thirty-three  years,  she  has  been  wronged 
out  of  her  services  for  that  time,  and  placed  in  a  false  and 
degrading  position  for  the  whole  period. 

We  think  the  plaintiff,  being  ignorant  of  the  fraud,  not 
barred  by  the  statute  until  six  years  had  elapsed  after  the 
fraudulent  representations  had  ceased,  which  was  in  April, 
1894,  and  had  a  right  to  recover  whatever  damages  she  had 
sustained  which  were  the  result  of  such  fraudulent  acts 
from  the  beginning  until  end  thereof.  It  may  be  observed 
that  the  plaintiff's  counsel  forcibly  contends  that  the  active 
concealment  of  the  fraud  subsequent  to  the  marriage,  is  an 
answer  to  the  plea  of  the  statute.  While  we  think  this 
claim  is  tenable,  in  case  the  cause  of  action  accrued  in  No- 
vember, i860,  we  must  bear  in  mind  that  the  plaintiff  insists 
that  the  representations  of  the  defendant,  with  his  subse- 
quent conduct,  constituted  a  * 'continuing  representation 
which  continued  to  deceive  the  plaintiff."  We  think  in  this 
view  of  the  case  the  representations  of  the  defendant  consti- 
tuted one  continuous  act,  beginning  in  i860  and  ending  in 
1894,  and  that  the  cause  of  action  did  not  accrue  until  the 
latter  date.  After  the  plaintiff  had  knowledge  of  the  falsity 
of  the  representations,  she  was  not,  of  course,  deceived  by 
them,  and  to  recover  it  was  incumbent  upon  her  to  bring 
her  action  within  six  years  from  the  time  she  discovered 
their  falsity.  It  was  in  this  view  that  the  case  was  submit- 
ted to  the  jury,  and  they  were  told  if  the  case  was  in  other 
respects  established,  the  plaintiff  could  recover,  if  she  did 
not  discover  the  fraud  until  1894.  Holding  that  the  statute 
did  not  begin  to  run  until  the  discovery  of  the  fraud  in 
April,  1894,  there  is  no  occasion  to  consider  the  effect  of  the 
concealment  of  the  fraud  to  defeat  its  running,  nor  the  want 
of  a  replication  to  the  plea. 

3.     The    defendant    insists    that    the   plaintiff  had   full 
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knowledge  of  the  fact  that  he  had  bein  married  prior  to 
November  7,  i860,  or  at  least  full  opportunity  of  knowl- 
edge. Conceding  this  to  be  true,  the  point  is,  did  she 
know,  at  the  time  of  her  marriage  in  November,  i860,  that 
he  was  then  a  married  man  ? 

The  plaintiff  was  informed  prior  to  their  marriage,  that 
the  defendant  had  a  wife  and  child  then  living  at  Newport, 
Vt. ;  she  told  him  of  such  information,  and  released  him 
from  his  marriage  engagement  to  her ;  but  he  denied  the  fact 
of  marriage,  said  he  was  a  single  person,  at  liberty  to 
marry,  and  offered  to  take  the  plaintiff  to  his  mother's  in 
Newport ;  thus,  by  his  boldness  and  audacity,  disarming 
the  suspicion  of  her  and  her  father,  who  was  called  in  to  ad- 
vise, and  upon  consultation  with  the  latter,  she  came  to  the 
conclusion  that  the  delendant  was  honest  in  his  statements^ 
and  the  marriage  was  solemnized  soon  thereafter. 

The  defendant  further  claims  that  the  plaintiff  should 
have  been  put  upon  inquiry  when  she  visited  the  defend*- 
ant's  father's  family  in  1864,  and  was  informed  that  a  little 
girl,  then  there,  was  the  defendant's  child,  that  the  de- 
fendant's mother  told  the  plaintiff  that  the  defend- 
ant had  been  married  before  but  that  he  had  been  divorced. 
She  was  not  informed  as  to  when  the  divorce  was  granted 
and,  we  think,  had  a  right  to  presume  that  it  was  pripr  to 
her  marriage,  for  she  was  told  by  her  husband  that  hia 
marriage  with  her  was  legal. 

To  whom  should  the  plaintiff  have  applied  in  order  to  as- 
certain the  truth  of  these  rumors  if  not  to  the  defendant  him^ 
self?  When  she  did  make  such  application,  he  said  this^ 
story  about  his  having  been  married  before  was  all  a  fraud ; 
that  she  was  his  legal  wife,  and  that  the  child  seen  by  the 
plaintifi  was  not  his  daughter ;  and  that  he  had  a  legal  right 
to  marry  the  plaintiff  as  and  when  he  did. 

The  defendant  is  not  justified  now  in  claiming  that  the 
plaintiff  was  not  deceived  in  consequence  of  his   repeated 
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declarations  upon  the  occasions  named,  that  he  was  a  single 
man,  had  a  right  to  marry,  and  that  the  plaintiff  ought  not 
to  have  been  deceived  by  what  he  said  upon  the  subject. 
The  plaintiff*  had  a  right  to  rely  upon  the  positive  and  re- 
peated statements  of  the  defendant  that  he  was  single. 

We  hold  that  the  defendant's  claim  that  the  plaintiff*  had 
full  knowledge  of  the  matter,  or  such  opportunity  of 
knowledge  as  would  amount  to  actual  knowledge,  is  not 
tenable.  The  plaintiff*  was  not  called  upon  to  act  as  having 
knowledge  of  the  matter  prior  to  the  spring  of  1894,  when 
the  facts  were  first  made  known  to  her. 

^4.    A3  we  hold  the  parties  were  not  husband  and  wife, 
the  plaintiff  was  a  competent  witness. 

5.  One  question  raised  upon  trial  is  shown  by  this  ex- 
tract from  the  exceptions,  viz. :  "Subject  to  defendant's  ex- 
ceptions plaintiff  was  allowed  to  introduce  evidence  as  to 
the  value  of  defendant's  property."  Nothing  further  ap- 
pears in  the  record  relative  to  this  question.  To  justify  us 
in  sustaining  the  exception  it  must  appear  that  this  testi- 
mony was  not  pertinent  to  any  question  involved  in  the 
trial.  We  cannot  say  upon  the  record  before  us  that  the 
testimony  was  not  relevant  to  some  pending  issue.  The 
point  is  dismissed  by  the  defendant's  counsel  with  only  this 
remark':     **We  insist  it  was  error." 

We  have  no  desire  to  avoid  this  question  and  it  may  well 
be  dismissed  for  the  reasons  stated.  But  we  think  it  appar- 
ent from  the  declaration,  which  is  always  a  part  of  the  record, 
that  the  testimony  was  properly  admitted  upon  the  question 
of  actual  damages.  The  acts  of  the  defendant  if  true,  as  al- 
leged, resulted  in  a  serious  injury  to  the  character  of  the 
plaintiff  and  an  insult  to  her  person,  in  that  she  lived  for 
years  in  a  state  of  adultery,  reared  illegitimate  children,  and 
was  subject  to  a  conviction  for  felony,  with  the  further  result 
of  a  loss  of  much  and  valuable  service  without  compensation, 
in  assisting  the   defendant  in  the   accumulation  of  a  large 
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amount  of  property.  Such  facts  are  charged  in  the  declara- 
tion and  testimony  to  prove  them  was  properly  admitted  for 
two  reasons. 

(a.)  Its  admission  was  within  the  rule,  that  so  far  as  the 
cause  of  action  rests  upon  an  injury  to  character,  or  an  insult 
to  the  person,  compensatory  damages  may  be  increased  by 
proof  of  the  wealth  of  the  defendant,  upon  the  ground  that 
wealth  is  an  element  in  man's  social  rank  and  influence,  and 
the  greater  the  wealth,  the  higher  the  rank,  and,  therefore, 
the  graeter  the  injury  or  insult. 

(b.)  It  was  also  admissible  in  support  of  the  allegations 
in  respect  to  the  value  of  the  plaintifi^s  services  and  the  prop- 
erty acquired  by  the  joint  labors  of  herself  and  the  defendant. 
The  greater  the  wealth  acquired,  the  greater  the  value  of  the 
services. 

The  testimony  was  properly  admitted  upon  the  question 
of  actual  damages.  Whether  it  was  legitimate  upon  that  of 
exemplary  damages  it  is  unnecessary  to  pass  upon,  and  we  do 
not  consider  it. 

It  is  now  insisted  that  it  was  error  to  admit  testimony 
tending  to  show  the  defendant's  declarations  of  the  value  of 
his  property  without  fixing  any  date ;  that  while  he  might 
have  had  such  property  at  some  earlier  period,  they  were  not 
evidence  that  he  had  that  amount  at  the  time  of  the  trial. 
This  point  was  not  made  upon  trial.  The  objection  to  the 
testimony  was  general,  and  it  is  too  late  now  to  raise  the 
question  of  remoteness. 

Whether  the  testimony  was  too  remote  or  not,  was  a  ques- 
tion that  should  have  been  called  to  the  attention  of  the  trial 
court.  It  does  not  appear  that  it  may  not  have  been  within 
a  few  months  of  the  time  of  the  trial,  and  so  not  remote.  We 
infer  that  it  was  near  enough  to  justify  its  admission. 

6.  The  defendant  testified  as  to  the  value  of  his  farm,  in- 
cluding a  tenement  house  thereon,  and  a  wood  lot  which 
forms  part  of  the  farm. 
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The  plaintiff  in  cross-examination  was  permitted  to  inquire 
as  to  the  cost  of  buildings  and  value  of  a  portion  of  the  real- 
estate  detached  from  the  rest.  This  was  not  error ;  it  was 
legitimate  cross-examination.  Such  testimony  might  tend  to- 
show  a  portion  of  his  premises  worth  more  than  what  he  tes- 
tified the  value  of  the  whole  of  it  was.  It  was  certainly  a 
legitimate  mode  of  inquiry  to  test  the  value  of  his  statements^ 
and  enable  the  jury  to  determine  what  credit  they  would  give 
to  his  testimony. 

7.  During  the  arguments  of  Mr.  Grout  for  the  plaintiff^ 
he  made  these  statements ;  referring  to  the  plaintiff's  sister^ 
he  said:  '*This  sister,  a  whited  sepulcher,  caused  thi& 
trouble,"  and  further  said,  **That  the  defendant  came  across- 
the  line  for  the  service  of  the  writ  for  the  divorce,  and 
sneaked  back;"  <*I  think  there  is  evidence  enough,  as  the 
case  shows,  to  hang  a  man  ;*''  <'I  knew  that  in  the  New  York 
case  they  gave  the  woman  $9,000 ;"  * 'Another  thing,  he  does 
not  recognize  this  daughter  that  bears  his  image ;  and  has  na 
rights  except  what  comes  through  this  wronged  woman,  he 
repudiates  her."  The  defendant  objected  and  was  allowed 
exceptions.  It  is  stated  in  the  exceptions  that  ''There  was 
no  evidence  tending  to  establish  either  of  the  statements  of 
the  above  facts." 

(a.)  Was  it  reversible  error  to  state  that  the  "Sister,  a 
whited  sepulcher,  caused  this  trouble  ?"  How  did  it  injure 
the  defendant?  There  was  evidently  serious  trouble  be- 
tween these  parties,  and  it  must  have  been  caused  by  some- 
one, by  their  own  or  by  the  acts  or  conduct  of  some  other 
party,  if  some  outside  person  caused  it,  such  facts  might 
tend  to  relieve  the  defendant  to  some  extent,  and  be  some 
excuse  for  his  conduct,  and  so  the  remark  would  not  harm 
him.  This  sister  resided  in  the  family  for  many  years,  re- 
mained with  the  defendant  after  the  plaintiff  left  him,  and 
was  living  with  him  at  the  time  of  the  trial,  and  the  testi- 
mony tended  to  show  she  loaned  the  defendant  money,  tak- 
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ing  no  evidence  of  the  obligation.  Notwithstanding  the  gen- 
eral statement  in  the  bill  that  there  was  no  evidence  tending 
to  establish  the  fact,  we  think,  from  the  facts  stated  in  the 
record,  there  was  evidence  from  which  it  might  be  inferred. 
It  would  bring  the  jury  system  into  great  disrepute  and  be  a 
reproach  to  our  jurisprudence,  if  we  reversed  judgments  for 
such  remarks  of  counsel  in  commenting  upon  testimony. 

(b.)  The  evidence  upon  the  subject  of  the  divorce  peti- 
tion and  service  is  referred  to,  and  we  think  it  fully  justified 
Mr.  Grout  in  making  the  statement  he  did.  It  is  fairly  in- 
ferable from  the  testimony  that  the  defendant's  visits  this 
side  of  the  Canadian  line  between  the  spring  of  1861  and  1865 , 
while  he  resided  in  Canada,  were  few  and  far  between,  that 
he  was  cognizant  of  the  divorce  proceedings,  paid  the  ex- 
pense of  them,  and  came  over  the  line  that  the  petition 
might  be  served  upon  him  ;  in  fact,  that  he  came  and  went 
as  a  person  afraid  and  ashamed  to  be  seen,  which  is  one 
definition  of  the  verb  **to  sneak." 

(c.)  The  next  remark  of  Mr.  Grout  was  a  mere  expres- 
sion of  opinion  upon  the  weight  of  the  evidence,  and,  al- 
though it  was  a  violation  of  the  rules  of  advocacy,  it  is  a 
practice  so  common  that  it  would  be  unjust  to  set  aside  a 
verdict  for  such  remark. 

(d.)  The  reference  to  the  New  York  case  was  ruled 
improper  and  was  in  effect  withdrawn.  Nothing  appears 
to  cause  us  to  think  that  Mr.  Grout  did  not  act  in  good  faith 
in  supposing  it  was  proper  to  refer  to  the  case  as  it,  in  part, 
had  been  read  upon  trial. 

(e.)  The  effect  of  the  defendant's  own  testimony,  as 
stated  in  the  exceptions,  established  the  illegitimacy  of  the 
plaintiff's  daughter,  and  was  in  law  a  repudiation  of  her, 
and  well  might  have  been  termed  so  by  counsel.  We  do 
not  in  the  least  vindicate  counsel  in  making  erroneous  state- 
ments of  facts,  but  the  quicker  and  better  way  of  correcting 
them  is  for  the  trial  court  to  act  in  the  matter,    and   if  the 


Digitized 


byGoogk 


Vt.]  MORRILL  V.  PALMER.  17 

rule  is  violated  in  such  a  manner  that  the  court  cannot  con- 
trol it,  as  the  presiding  judge  cannot  always  tell  what  a  per- 
son is  about  to. say  in  time  to  check  it,  if  improper,  to  set 
aside  the  verdict,  if  obtained  by  such  means ;  this  would 
cause  counsel  to  be  more  circumspect  in  their  arguments, 
and  undoubtedly  correct  the  evil. 

8.  The  remaining  question  arises  upon  the  charge  of  the 
court.  The  portion  of  the  charge  given,  as  set  forth  in  the 
exceptions,  is  upon  the  questions  whether  the  plaintiff  knew, 
or  was  chargeable  with  knowledge,  of  the  defendant's  hav- 
ing a  wife  living  at  the  time  of  the  marriage  in  November, 
i860,  of  the  statute  of  limitations,  and  the  subject  of  dam- 
ages both  actual  and  exemplary ;  three  important  questions 
which  were  fully  stated  and  explained  by  the  trial  judge ; 
this  part  of  the  charge  covers  three  and  a  half  pages  of  the 
printed  exceptions  ;  the  exception  taken  was  in  the  words, 
**To  all  which  defendant  seasonably  excepted."  No  error 
was  pointed  out  and  no  definite  exception  taken.  We  think 
so  general  an  exception  should  not  be  sustained. 

One  object  of  an  exception  is  to  call  the  attention  of  the 
trial  judge  to  the  precise  point  as  to  which  it  is  claimed  he 
has  erred,  that  he  may  then  and  there  consider  it,  and  cor- 
rect any  error  therein,  if,  in  his  judgment,  he  is  in  fault. 
A  general  exception,  in  the  form  we  are  considering,  en- 
tirely defeats  that  object.  Goodwin  v.  Perkins^  39  Vt.  598 ; 
Rowellv.  Fuller^  59  Vt.  688.  If  a  general  exception  is  al- 
lowed, the  party  may  have  the  right  to  have  the  same  con- 
sidered, but  the  correct  rule  in  such  case,  seems  to  be  that 
if  the  entire  charge  of  the  court,  or  a  series  of  propositions 
contained  in  it,  is  excepted  to  in  gross,  and  any  portion  ex- 
cepted to  is  sound,  the  exception  cannot  be  sustained. 
Beaver  v.  Taylor^  93  U.  S.  46;  Beckzutth  v.  Bean^  98  U. 
S.  284;  Conn.  M.  L.  Ins.  Co.  v.  Union  Trust  Co.^  112 
U.  S.  250;  Burton  v.  West  %  F.  Co.,,  114  U.  S.  474. 
Tested  by  this  criterion,  a  majority  of  the  court  hold  that 
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the  exception  to  the  charge  must  be  overruled,  for  it  must 
be  conceded  that  the  part  of  the  charge  reading  as  follows : 
**That  if  the  plaintiff  knew  of  the  facts  of  the  former  mar- 
.riage,  or  if  with  ordinary  diligence  she  might  have  discov- 
ered the  fact  of  the  former  marriage  six  years  or  more  be- 
fore she  brought  the  suit,  she  cannot  recover," 

was  correct,  as  well  as  the  charge  that  exemplary  damages 
might  be  awarded. 

The  questions  made  by  the  motion  to  order  a  verdict  are 
included  in  those  hereinbefore  discussed  and  disposed  of* 
No  other  questions  are  made  by  defendant's  counsel,  and 
the 

Judgment  is  affirmed, 

ROWELL,  J.,  dissenting,  with  whom  agrees  MUN- 
SON,  J.  It  is  held  that  the  fraudulent  marriage,  al- 
though it  gave  the  plaintiff  a  cause  of  action  at  once,  is 
not  the  cause  declared  upon,  but  that  she  is  seeking  to 
recover  for  the  defendant's  "defrauding  her  out  of  thirty- 
three  years  of  service,  and  having,  as  a  result  of  his  fraud- 
ulent acts,  caused  her  to  live  for  that  length  of  time  in 
a  false  conjugal  position ;"  that  it  is  error  to  assume  that 
the  cause  of  action  for  these  wrongs  accrued  at  the  time 
of  marriage,  because  the  defendant's  fraud  was  contin- 
uous ;  that  he  perpetrated  a  fraud  upon  her,  not  only 
by  his  statements  before  marriage,  but  by  the  act  of  mar- 
riage itself,  and  by  his  continuing  to  live  with  her  as 
husband  for  a  generation  ;  that  the  cause  of  action  declared 
upon  did  not  accrue  till  the  fraud  ceased,  which  was  in 
April,  1894,  when  she  discovered  it,  and  that,  therefore,  she 
having  been  ignorant  of  it,  the  statute  did  not  begin  to  run 
till  that  time.  In  this  view  it  is  said  to  be  unnecessary  to 
consider  the  effect  of  the  concealment  of  the  fraud  by  the 
defendant  and  of  the  want  of  a  replication  to  the  plea  of  the 
statute. 
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The  case  discloses  that  never  but  once  after  their  mar- 
riage was  anything  said  between  the  parties  about  his  for- 
mer marriage,  and  that  was  in  1864,  when  he  told  her  that 
he  had  never  been  married  before,  that  she  was  his  lawful 
wife,  and  that  he  wished  her  never  to  mention  the  subject  to 
him  again.  So  from  this  time  on,  the  defendant's  fraud 
consisted,  not  at  all  of  false  verbal  declarations,  but  wholly 
of  the  concealment  of  the  fact  of  his  former  marriage,  and 
of  a  continuous  assertion  by  conduct  only,  of  the  lawfulness 
of  his  marriage  with  the  plaintiff. 

It  is  worthy  of  note  that  the  ground  taken  by  the  court  on 
this  question  was  not  suggested  by  the  plaintiff  in  argu- 
ment, and  so  was  not  discussed  at  all  at  the  bar.  The 
plaintiffs  position,  as  stated  in  her  brief,  was  this : 

**The  claim  of  the  plaintiff  upon  the  trial  below  with 
reference  to  the  statute  of  limitations  was  and  now  is,  that 
she  acquired  a  cause  of  action  against  the  defendant  in  vir- 
tue of  his  representations  that  induced  the  marriage ;  that 
in  less  than  six  years  after  the  accruing  of  that  right  of 
action  the  defendant  perpetrated  a  distinct  and  substantive 
fraud  ior  the  purpose  of  preventing  her  from  ascertaining 
her  said  right  of  action,  and  continued  this  fraud  down  to  a 
period  within  less  than  six  years  before  the  commencement 
of  her  suit ;  and  that  she  did  not  discover  and  ought  not  to 
have  discovered  the  original  fraud,  because  of  the  subse- 
quent fraud  of  the  defendant." 

Il  would  seem  from  the  opinion  that  the  plaintiff  did  sug- 
gest in  argument  the  ground  the  court  takes,  for  the  opin- 
ion says  that 

**One  must  bear  in  mind  that  the  plaintiff  insists  that  the 
representations  of  the  defendant,  with  his  subsequent  con- 
duct, constituted  a  continuous  representation  which  con- 
tinued to  deceive  the  plaintiff." 

But  this  was  said,  not  as  a  suggestion  of  that  ground,  but 
in  connection  with,  and  as  a  part  of,  the  claim  made  and 
the  position  taken  in  what  I  have  quoted  from  the  brief,  as 
will  be  seen  if  the  brief  is  reported  with  sufficient  fullness. 
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That  it  was  not  intended  as  a  suggestion  of  that  ground  is 
clear  from  what  is  subsequently  said  in  the  brief,  thus : 

**Let  it  be  clearly  observed  what  the  question  is.  It  is 
not,  Does  the  statute  begin  to  run  from  the  discovery  of  the 
fraud  out  of  which  the  right  of  action  grows  ?  but,  Is  the 
subsequent  concealment  of  the  fraud  an  answer  to  the 
statute?" 

The  brief  then  goes  on  to  say,  that  the  latter  question 
ought  to  be  answered  in  the  affirmative,  and  has  been  in  a 
majority  of  instances;  that  it  should  be  particularly  ob- 
served that  in  so  answering  it  most  judges  have  assumed 
that  the  former  question  should  be  answered  in  the  nega- 
tive, as  it  has  been  by  this  court,  that  is,  that  want  of 
knowledge  of  fraud  is  no  answer  to  the  statute,  but  that  ac- 
tive concealment  is. 

Although  the  court  says  it  is  unnecessary  to  consider 
the  effect  of  a  want  of  a  replication  to  the  plea  of  the  statute, 
yet  it  makes  the  question  the  same  as  it  would  have  been 
had  the  plea  been  traversed,  namely,  whether  the  cause  of 
action  accrued  within  six  years.  So  the  question  for  discus- 
sion is,  not  whether  the  fraud  is  an  answer  to  the  statute,  as 
Best,  J.,  thought  it  would  have  been  if  replied  in  Clark  v. 
Hougham^  referred  to  in  the  opinion ;  but  whether  the  cause  of 
action  accrued  within  the  statutory  period.  Inasmuch  as 
the  defendant's  fraudulent  representations  were  continuous, 
the  court  considers  them  indivisible  in  point  of  time,  and, 
therefore,  that  they  must  be  taken  as  a  whole,  and  hence, 
altogether  constitute  but  one  cause  of  action,  which  did  not 
accrue  until  they  ceased  on  discovery,  which  was  a  third  of 
a  century  after  they  began  and  a  short  time  before  suit,  and 
consequently  that  recovery  may  be  had  for  the  whole  time. 
I  cannot  accede  to  this  proposition.  The  marriage  itself 
was  as  much  a  part  of  the  defendant's  continuous  fraud  as 
any  of  his  subsequent  representations.  Indeed  it  was  the 
first  act  of  the  drama  of  fraud  that  followed  from  that  mo- 
ment.    Why  then  is  it  divisible  from  that  as   constituting   a 
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separate  cause  of  action,  if  all  that  followed  is  indivisible? 
But  all  that  followed  is  not  indivisible,  in  my  judgment* 
The  plaintiff  was  constantly  being  wronged  out  of  her  ser- 
vices, and  constantly  being  placed  in  a  false  and  degrading 
conjugal  position,  and,  therefore,  was  constantly  suffering 
special  damage  by  reason  thereof,  for  the  recovery  of  which 
I  think  she  has  an  equally  constantly  accruing  right  of  ac- 
tion, of  which  she  could  have  availed  herself  by  suit  at 
any  time  had  she  known  of  her  wrong,  and  that  her  igno- 
rance of  it  did  not  prevent  the  right  from  accruing  any  more 
than  it  prevented  the  damage  from  arising.  I  think  the  case 
comes  within  the  rule  applied  to  continuing  torts  generally, 
and  especially  to  those  of  a  permanent  nature,  like  trespas- 
ses of  that  character,  consisting  of  a  series  of  acts  connected 
together  but  extending  over  a  considerable  period  of  time, 
which  are  distinguishable  from  repeated  trespasses  not  of  a 
permanent  nature.  Although  permanent  trespasses  may  be 
laid  with  a  continuando,  as  they  used  to  be,  instead  of  on  di- 
vers days  and  times,  as  the  practice  now  is,  and  declared 
for  in  one  count,  to  avoid  the  necessity  of  bringing  separate 
actions  or  of  inserting  separate  counts  for  each  day's  tres- 
pass, yet  in  law  they  are  considered  as  several  trespasses" 
on  each  day,  and,  therefore,  the  continuance  must  be 
answered  as  well  as  the  first  act.  i  Wms.  Saund.  24,  n» 
I.  See  Moulton  v.  Hill^  Salk.  638.  This  is  so  because 
the  acts  of  which  such  trespasses  consist  are  divisible  in 
point  of  time.  Thus,  staying  and  continuing  in  a  house 
after  breaking  and  entering  is  as  divisible  in  point  of  time 
as  a  trespass  on  land  is  in  point  of  space,  for  it  is  a  fresh 
trespass  every  day,  and  therefore  the  entire  continuance 
must  be  justified.  Loiveth  v.  Smithy  12  M.  &  W.  582.  Sa 
every  continuance  of  a  false  imprisonment  is  a  new  impris- 
onment every  day,  and  therefore  a  recovery  therefor  during 
its  continuance  is  no  bar  to  further  recovery  for  its  subse- 
quent   continuance.     Leland  v.    Marshy    16    Mass.    339. 
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These  are  cases  of  continued  wrong  with  fresh  violence, 
and,  therefore,  in  their  facts,  more  like  the  case  at  bar,  for 
the  defendant's  continuous  fraud  may  be  regarded  as  having 
been  committed  afresh  every  day ;  but  continuous  wrongs 
without  fresh  violence,  whether  remedial  in  trespass  or  case, 
are  precisely  analogous  in  principle,  I  think.  Thus,  where 
the  trustees  of  a  turnpike  road  built  buttresses  to  support  it 
on  the  land  of  A,  who  thereupon  sued  them  and  their  work- 
men in  trespass  for  the  erection,  and  accepted  money  paid 
into  court  in  full  for  the  trespass,  it  was  held  that  after 
notice  to  the  defendants  to  remove  the  buttresses  and  a  re- 
fusal to  do  so,  A  might  bring  another  action  of  trespass  against 
them  for  keeping  and  continuing  the  buttresses  on  the  land, 
and  that  the  former  recovery  was  no  bar.  Holmes  v.  Wt'/- 
son^  ID  Ad.  &  E.  503.  See  also  Hudson  v.  Nickolson^  5 
M.  &W.  437;  Thompson  v.  Gibsony  7  M.  &  W.  456; 
Bowyer  v.  Cook^  4  C.  B.  236.  So  the  wrongful  and  con- 
tinuous diversion  of  the  water  of  a  spring  is  a  continuing  in- 
jury and  affords  a  constantly  accruing  cause  of  action,  so 
that  the  statute  cuts  off  recovery  back  of  the  statutory  per- 
iod. Colrick  V.  Swinburne y  105  N.  Y.  503.  The  same  is 
true  of  the  wrongful  continuous  flowing  of  land  by  means 
of  a  dam.  Baldwin  v.  Calkins^  10  Wend.  166 ;  Reed  v. 
State^  108  N.  Y.  407  ;  Wells  v.  New  Haven  &  Northamp- 
ton Co.  151  Mass.  46;  21  Am.  St.  Rep.  423. 

In  Wilkes  v.  Hungerford  Market  Co.  2  Bing.  N.  C. 
281,  the  plaintiff,  a  bookseller,  having  a  shop  by  the  side 
of  a  public  thoroughfare,  suffered  loss  in  his  business  in 
consequence  of  the  diversion  of  customers  from  the  thor- 
oughfare by  the  defendant's  unnecessary  continuance  of  an 
obstruction  across  it  for  an  unreasonable  time.  The  statute 
under  which  the  defendant  caused  the  obstruction  provided 
that  no  action  should  be  brought  against  any  person  for 
anything  done  thereunder  until  notice,  nor  after  six  months 
after  the   cause   of  action    arose.     The    grievance    began 
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April  2d,  and  ended  July  2d,  and  the  action  was  com- 
menced December  30th.  The  court  held  that  the  cause  of 
action  began  with  the  grievance,  but  that  each  successive 
<iay  gave  a  new  cause  of  action,  and  that  therefore,  the 
the  suit  having  been  commenced  within  six  months  of  two 
days  only  before  cesser  of  the  cause  of  action,  recovery 
could  be  had  for  only  those  two  days ;  that  no  other  con- 
struction could  be  put  upon  the  statute. 

I  would  not,  therefore,  the  question  being  as  I  have  stated 
it,  give  the  cause  of  action  declared  upon  the  scope  in  point 
of  time  that  the  court  gives  it. 


BARRE  WATER  CO. 

V. 

WM.  M.  CARNES  ET  AL. 


October  Term,  1895. 


Counsel  fees  incurred  in  the  supreme  court  are  not  in  general 
allowable  as  injunction  damages,  when  the  real  thing  liti- 
gated is  a  right  for  the  protection  of  which  injunction  is 
sought  as  a  remedy. 

Held^  that  upon  the  facts  in  the  case,  the  decree  below  being 
fro'forma  and  a  modification  of  the  injunction  having  been 
agreed  upon  by  the  parties,  the  defendant  was  not  com- 
pelled to  go  to  a  trial  upon  the  merits  to  obtain  a  dissolu- 
tion of  the  injunction,  and  that  counsel  fees  should  not  be 
allowed  as  injunction  damages. 

Assessment  of   damages   upon  injunction  bond.     Heard 
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upon  the  report  of  a  master  at  the  March  term,  1893,  Wash- 
ington county.  Start,  chancellor,  decreed  for  the  defend- 
ants.    Both  parties  appeal. 

The  defendants  claimed  to  recover  in  respect  to  nine 
items.  No  question  was  made  in  supreme  court  as  to  the 
disposition  of  the  first  eight.  The  ninth  was  for  counsel 
fees  and  as  to  it  the  master  reported  as  follows : 

"The  orator  claimed  in  regard  to  this  item  that  the  coun- 
sel fees  and  expenses  charged  under  this  head  were  not 
proper  damages  arising  under  the  injunction  bond,  except- 
ing such  part  of  them  as  were  incurred  in  procuring  the 
dissolution  of  the  injunction.  On  the  other  hand,  the  de- 
fendants claimed  that  inasmuch  as  the  only  relief  asked  for 
in  the  orator's  bill  was  an  injunction,  that  they  were  en- 
titled to  all  such  fees  and  expenses  charged. 

**I  find  in  regard  to  this  item  that  all  of  the  services  and 
expenses  charged  were  rendered  and  expended  in  the  de- 
fense of  this  bill,  and  that  the  prices  charged  are  reasonable 
and  that  they  have  been  paid  and  discharged  by  the  defend- 
ants. I  also  find  that  the  only  relief  sought  by  the  orator  in 
its  bill  was  an  injunction  restraining  the  defendants  from  in- 
terfering, with  this  water  in  any  manner,  and  that  the 
suprenie  court  having  held  that  the  injunction  order  was 
improperly  granted  and  that  the  orator  was  not  entitled  to 
to  the  same,  the  defendant  is  entitled  to  recover  the  whole  of 
this  item  as  the  entire  cost  and  expense  of  the  preparation  of 
this  case  for  trial  was  necessary  to  get  rid  of  the  injunction. 
I  therefore  find,  subject  to  the  opinion  of  the  court,  upon 
the  facts  found  and  reported,  for  the  defendants  to  recover 
the  sum  of  $187.50  under  this  item ;  but  if,  in  the  opinion  of 
the  court  the  defendants  are  only  entitled  to  recover  such 
counsel  fees  and  expenses  as  were  incurred  by  the  defend- 
ant in  procuring  the  dissolution  of  the  injunction  in  the  court 
of  chancery  and  not  those  incurred  in  the  supreme  court, 
then  I  find  that  those  counsel  fees  and  expenses  amount  to 
$73-oo.'' 

The  chancellor  in  his  decree  disallowed  the  counsel  fees 
incurred  in  supreme  court. 

R.  A,  Hoar  and  ^S*.  C.  SAuri/ef  ior  the  defendants. 
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The  defendants  were  compelled  to  try  the  case  upon  its 
merits  in  supreme  court  to  obtain  a  dissolution  of  the  in- 
junction. Hence  their  counsel  fees  therein  should  be 
allowed  as  injunction  damages.  Sturgis  v.  Knapp  et  al.y 
33  Vt.  486 ;  Lilley  v.  Lilley^  55  Vt.  470 ;  Edwards  v.  Bo- 
dine.,  11  Paige  224;  Boiling'  v.  Tate^  65  Ala.  417,  424; 
Andrews  v.  The  McGlenville  Woolen  Co,^  50  N.  Y.  282; 
Solomon  v.  Chuleyy  59  N.  H.  24 ;  Bustaments  v.  Siewarty 
55  Cal.  115;  Porter  v.  Neofleiniy  63  Cal.  53;  Swan  v. 
Timmonsy  81  Ind.  243  ;  Ford  v.  Lewisy  62  Iowa  586 ;  Un- 
derkill\.  Spencer y  25  Kansas  71 ;  Crouse  v.  Syracuse  /?. 
Co.y  32  Hun  497  ;  Newton  v.  Russelly  87  N.  Y.  527  ;  Ran- 
dall v.  Carpenter y  88  N.  Y.  293. 

Edward  JV.  Bisbee  and  Geo.   W,  Wing  for  the  orator. 

The  real  question  tried  in  the  supreme  court  was  the  right 
of  the  orator  to  take  water  from  the  brook  in  question. 
Counsel  fees  were  not  allowable  as  injunction  damages. 
V.  S.  sec.  961 ;  Lillie  v.  Ltllicy  55  Vt.  470,  474 ;  Camp- 
bell V.  Tarbelly  55  Vt.  455  ;  Center  v.  Hoagy  52  Vt.  401 ; 
Sturgis  V.  Knappy  33  Vt.  486,  498-500,  527-8 ;  Sturgis  v. 
Knappy  31  Vt.  I ;  Thurston  v.  Haskell y  81  Me.  303  ;  Dis- 
brow  V.  Garcia y  52  N.  Y.  654;  Newton  v.  Russelly  87  N. 
Y.  527  ;  Randall  v.  Carpenter y  88  N.  Y.  293  ;  Blair  v. 
Readings  99  111.  600,  615  ;  Bustaments  v.  Stewarty  55  Cal. 
115  ;  High,  Injc.  2d  ed.  sec.  1685  ;  Sedw.  Damages,  8th  ed. 
sec.  237;  Oetrich  v.  Spainy  15  Wall.  211,  230;  Day  v. 
Woodworthy  13  How.  363  ;  Wood  v.  State y  66  Md.  61,  68 ; 
Senseinigv.  Parry y  113  Pa.  St.  115. 

ROWELL  J.  The  court  below  allowed  to  the  defendants 
as  injunction  damages  a  sum  paid  to  counsel  for  services  on 
a  modon  to  dissolve  a  temporary  injunction  granted  in  the 
case.  The  injunction  was  not  dissolved,  but  was  modified 
by  agreement  of  the  parties.     The  orator  claimed  a  right  to 
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have  all  the  water  of  a  certain  brook  flow  into  a  certain 
other  brook  and  thence  into  its  aqueduct,  and  sought  to 
have  its  claim  established  and  the  defendants  perpetually 
enjoined  from  taking  water  from  the  first-mentioned  brook 
for  the  purposes  proposed  by  them,  namely,  for  supplying 
the  village  of  East  Barre  with  water  for  domestic,  sanitary, 
and  fire  purposes.  The  case  stood  on  bill  and  answer, 
and  in  the  court  below  the  bill  was  dismissed  fro  forma 
and  without  hearing,  and  the  injunction  as  modified  was 
continued  until  the  final  disposition  of  the  case.  The  in- 
junction bond  is  conditioned  for  the  payment  of  such  dam- 
ages as  the  defendants  might  sustain  by  reason  of  the 
injunction  if  the  court  should  eventually  decide  that  the 
orator  was  not  equitably  entitled  thereto.  The  orator  does 
not  now  object  to  the  allowance  made,  but  does  object  to 
an  allowance  for  counsel  fees  in  the  supreme  court,  where 
the  decree  was  afl!irmed.  The  defendants  concede  that  only 
such  damages  as  are  the  direct  result  of  the  injunction  can 
be  recovered,  and  that  these  do  not  include  counsel  fees  in- 
curred for  a  trial  on  the  merits,  which  they  say  is  a  trial  to 
ascertain  and  settle  the  facts  upon  which  the  right  of  recov- 
ery depends,  whereas  this  case  was  tried  on  bill  and  answer  ; 
and  they  insist  that  it  differs  from  the  ordinary  case  in  which 
a  temporary  injunction  is  granted  as  ancillary  to  the  main 
remedy  sought,  in  which  only  counsel  fees  incident  to  get- 
ting the  injunction  removed  are  recoverable  when  the  suit 
fails,  because  here  the  injunction  was  the  main  remedy 
sought,  and  it  having  been  continued  till  final  decree,  and  the 
orator  having  appealed,  they  were  obliged  to  come  to  this 
court  and  have  a  hearing  on  the  main  case  in  order  to  get 
rid  of  the  injunction.  This  is  a  strong  position  in  some  of 
its  features,  and  addresses  itself  to  us  with  much  force.  But 
it  can  hardly  be  said  that  the  injunction  was  the  main  rem- 
edy sought,  as  it  belongs  to  the  class  of  injunctions  fre- 
quently described  as  for  the  protection    of  legal  rights  and 
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interests.  The  main  object  of  the  bill  was,  to  establish  the 
right  claimed  by  it,  and  the  injunction  was  asked  for,  to 
protect  that  right  and  to  secure  the  orator  in  the  enjoyment 
of  it.  In  this  respect  the  case  is  like  Lillie  v.  Lillie^  55 
Vt.  470,  in  which  remainder  men  sought  to  restrain  the  life 
tenant  from  cutting  wood  and  timber  and  committing  any 
waste  and  spoil,  and  counsel  fees  as  injunction  damages 
were  refused,  because  incurred  in  defending  the  suit  on  its 
merits,  and  not  regardable  in  any  sense  as  damages  occa- 
sioned by  the  injunction.  A  permanent  injunction  was 
manifestly  the  peculiar  remedy  to  protect  the  right,  but  it 
was  held,  in  effect,  to  be  secondary,  and  not  the  primary 
remedy  sought. 

In  Andrews  v.  The  Glenville  Woolen  Co.  50  N.  Y.  282, 
in  which  a  permanent  injunction  was  sought,  a  motion  to 
dissolve  was  denied,  because  it  involved  an  inquiry  into 
the  merits  of  the  case,  which  the  court  thought  more  proper 
to  be  made  at  the  hearing.  The  defendant  was  thereupon 
compelled  to  go  to  trial,  to  obtain  a  decision  that  the  injunc- 
tion was  improperly  granted,  in  order  to  recover  the 
damages  he  had  sustained  in  endeavoring  to  procure  a  dis- 
solution, and  it  was  held  that  a  counsel  fee  for  the  trial  of 
the  suit  was  allowable.  But  that  case  differs  from  this. 
Here  was  a  ^ro  forma  decree  made  without  hearing,  which 
precludes  the  idea  of  judicial  action  based  on  a  considera- 
tion of  the  case,  and  does  not  even  disqualify  from  sitting  in 
banc.  It  is  not  to  be  supposed  that  either  party  asked  for  a 
hearing  and  was  denied,  as  it  was  the  duty  of  the  court  to 
hear  if  asked,  but  it  is  rather  to  be  inferred  that  the  parties 
consented  to,  and  were  satisfied  with,  that  disposition  of  the 
case.  If  the  court  had  dismissed  the  bill  on  hearing,  as  it 
should  have  done,  in  view  of  the  final  result,  it  does  not 
follow  that  it  would  have  continued  the  injunction  as  it  did. 
And  if  the  parties  had  not  agreed  to  a  modification  of  the 
injunction,  but  had  left  the  motion   to  dissolve  to  stand  for 
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the  consideration  of  the  chancellor,  he  might  have  sustained 
it,  and  hence  it  can  not  be  said  that  the  injunction  was  kept 
on  foot  in  spite  of  the  defendants,  as  it  was  in  the  New  York 
case,  but  the  inference  is  that  they  were  content  with  it  as 
modified,  as  they  made  no  further  effort  to  get  rid  of  it  ex- 
cept incidentally  by  defeating  the  case  on  its  merits.  It  is 
therefore  manifest  that  the  expense  in  the  supreme  court 
was  not  incurred  solely  nor  principally  by  reason  of  the  in- 
junction, but  would  have  been  incurred  just  the  same  had 
there  been  no  injunction.  The  statement  of  the  master  that 
the  supreme  court  having  held  that  the  injunction  was  im- 
properly granted,  the  defendants  are  entitled  to  this  expense, 
**as  the  entire  cost  and  expense  of  the  preparation  of  the 
case  for  trial  were  necessary  to  get  rid  of  the  injunction,"  is 
not  controlling,  for  if  regarded  as  a  finding  of  fact,  it  is 
but  an  inference  from  other  facts  found  and  not  warranted 
thereby.  But  we  think  it  intended  more  as  an  opinion 
than  a  finding  of  fact. 

Let  there  be  no  costs  in  this  court,  as  both  parties  ap- 
pealed and  neither  has  prevailed- 

Affirmed  and  remanded. 
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IN  RE  MONTGOMERY  SPOOL  AND  BOBBIN  CO. 


October  Term,  1895. 


yudgment   of  county   court   conclusive   upon   question    of 

insolvency. 


1.  Under  No.  125,  s. 4,  Acts   1884,   the  final  judgment  of  the 

county  court  upon  the  question  of  the  debtor's  insolvency 
is  conclusive  and  no  exception  lies  thereto. 

2.  No.  79,  s.  3,  Acts  t888,  does  not  give  an  exception  in  such 

case  by  implication. 

3.  If  the  county  court  dismissed  the  petition  upon  the  ground 

that  the  petitioning  creditor  had  no  standing,  its  judgment 
is  none  the  less  final. 

Appeal  to  the  county  court  from  an  order  of  the  court  of 
insolvency  for  the  district  of  Franklin,  adjudging  the  Mont- 
gomery Spool  and  Bobbin  Co.  an  insolvent  debtor.  The 
county  court  dismissed  the  petition  and  the  petitioner 
excepted.  In  this  court  the  petitionee  moved  to  dismiss 
those  exceptions  and  the  case  was  heard  on  such  motion. 

Wilson  &  Hall,  O.  N,  Kelton  and  E.  McFeeters  for  the 
petitioner. 

No.  79,  Acts  1888,  gives  the  right  of  exception. 

A.  K.  Brown y  W.  D.  Stewart  and  Dickerman  & 
Young  for  the  petitionee. 

The  judgment  of  the  county  court  was  conclusive. 
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Barnarcfs  Assignee  v.  Hoskins^  59  Vt.  555  ;  Baker  v. 
Jones  et  al.y  61  Vt.  549. 

START,  J.  The  Montgomery  Spool  and  Bobbin  Co. 
was,  on  a  creditor's  petition,  adjudged  insolvent  by  the 
court  of  insolvency  for  the  district  of  Franklin.  From  this 
adjudication  the  company  appealed,  and  the  county  court 
reversed  the  decision  of  the  court  of  insolvency  and  dis- 
missed the  petition.  The  case  comes  to  this  court  on  excep- 
tions by  the  petitioning  creditors.  The  company  moves  to 
dismiss  the  exceptions,  and  insists  that  the  decision  of  the 
county  court  is  final  and  conclusive.  The  petitioners  claim 
that  the  decision  of  the  court  below  may  be  reviewed  in 
this  court  upon  exceptions  and  cite  Revised  Laws  ss.  1385, 
1810,  181 1,  1812,  and  No.  79  of  the  acts  of  1888. 

In  re  Sowlesy  57  Vt.  385,  it  is  held  that  these  sections  of 
the  Revised  Laws  do  not  give  a  right  of  exception  to  the 
the  supreme  court  upon  questions  relating  to  the  insolvency 
of  the  debtor.  R.  L.,  s.  1870,  provides  that  an  appeal  may 
be  taken  from  the  decision  of  the  court  of  insolvency  to  the 
county  court  upon  the  question  of  the  insolvency  of  the 
debtor,  as  is  provided  in  chapter  93,  Revised  Laws,  for  ap- 
peal from  the  findings  of  the  judge;  and  No.  125,  sec.  4»  of 
the  acts  of  1884,  provides  that  final  judgment  of  the  county 
court  shall  be  conclusive.  This  act  concludes  the  right  of 
the  petitioners  to  be  heard  in  this  court  upon  exceptions  taken 
to  the  holding  of  the  court  below  upon  questions  relating  to 
the  insolvency  of  the  debtor,  unless  the  right  is  given  by 
No.  79,  sec.  3,  of  the  acts  of  1888.  This  act  amends  sec. 
181 2  of  the  Revised  Laws  by  providing,  that,  when  an  ap- 
peal is  taken  from  the  allowance  or  disallowance  of  a  claim 
presented  against  an  insolvent  estate,  the  same  may  pass 
from  the  county  to  the  supreme  court  upon  exceptions.  The 
petitioners  claim  that  this  enactment  gives  them  a  right  to 
be  heard  in  this  court  upon  exceptions,  and  contend,  that. 
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after  this  amendment,  chaper  93  provides  for  exceptions, 
and  that  the  act  of  1884,  so  far  as  it  relates  to  the  finality  of  the 
judgment  of  the  county  court  is  repealed.  We  do  not  think 
this  contention  sound.  The  act  of  1888  relates  solely  to  the 
allowance  and  disallowance  of  claims  presented  against  in- 
solvent estates,  and  provides  that  such  cases  may  pass  from 
the  county  to  the  supreme  court  upon  exceptions.  It  makes 
no  reference  to  an  adjudication  upon  the  question  of  the  in- 
solvency of  a  debtor,  and  is  not  repugnant  to  that  part  of  the 
act  of  1884  which  provides  that  the  final  judgment  of  the 
county  court  upon  the  question  of  the  insolvency  of  the 
debtor  shall  be  conclusive.  When  the  act  of  1888  was 
passed,  the  finality  of  the  judgment  of  the  county  court  upon 
this  question  was  not  controlled  by  chapter  93.  The  con- 
clusiveness of  such  judgments  was  then  determinable  by  the 
independent  act  of  1884.  The  acts  relate  to  entirely  differ- 
ent subjects.  The  act  of  1884  made  the  final  judgment  of 
the  county  court  conclusive,  and,  in  this  respect,  it  is  not 
inconsistent  with  the  later  enactment.  We  hold,  that  the 
later  act  does  not,  by  implication  or  otherwise,  repeal  the 
former ;  that  the  former  act  was  in  force  when  the  cause  was 
heard  in  the  court  below ;  and  that  the  decision  of  that  court 
upon  the  question  of  the  insolvency  of  the  debtor  cannot  be 
reviewed  upon  exceptions  in  this  court. 

The  petititioners  also  claim  that  the  only  question  heard 
in  the  court  below  was  whether  Jerry  Murray  was  or  could 
be  a  petitioning  creditor,  and  contend  that  the  act  of  1884 
makes  the  final  judgment  of  the  county  court  conclusive 
only  upon  the  questions  of  the  insolvency  of  the  debtor,  and 
does  not  affect  their  right  to  be  heard  in  this  court  upon  the 
question  of  whether  Murray  could  be  a  petitioning  creditor. 
The  only  provision  for  an  appeal  from  an  adjudication  by  the 
court  of  insolvency  upon  a  creditor's  petition  is  found  in  the 
last  paragraph  of  sec.  1870  of  the  Revised  Laws.  This 
provides  for  an  appeal  upon  the  question  of  the  insolvency 
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of  the  debtor.  If  an  appeal  was  taken  from  the  decision  of 
the  court  of  insolvency  upon  the  question  of  whether  Mur- 
ray could  be  a  petitioning  creditor,  it  was  taken  by  virtue  of 
this  paragraph,  as  amended  by  the  act  of  1884 ;  and  the 
construction  we  have  given  to  that  act  must  control  the  peti- 
tioners' right  to  be  heard  in  this  court  on  exceptions. 
Exceptions  dismissed. 


BANK  OF  AMERICA 

V. 

ASSIGNEE  OF  POULTNEY  SLATE  WORKS. 


September  Term,  1894. 


Promissory  note  held  binding  upon  corporation. 


The  Poultney  Slate  Works  was  a  partnership  owning  a  slate 
quarry  and  carrying  on  business  at  Poultney,  Vt.,  and 
was  indebted  to  the  firm  of  De  Rivera  &  Co.  in  a  large  sum. 
A  corporation  was  organized  under  the  same  name  to  take 
the  business,  and  the  partnership  conveyed  all  its  interest 
in  the  property  to  the  corporation.  As  a  part  considera- 
tion for  the  conveyance  the  corporation  agreed  to  assume 
and  pay  this  debt  to  De  Rivera  &  Co.  The  notes  in  ques- 
tion were  given  by  the  corporation  to  De  Rivera  &  Co.  to 
apply  on  this  indebtedness,  and  were  partly  discounted  by 
the  plaintiff  bank,  and  partly  taken  by  it  as  collateral  on 
account  of  that  firm,  and  all  this  was  in  the  regular  course 
of  business  and  in  good  faith.  The  firm — Poultney  Slate 
Works — consisted  of  three  individuals  and  these  same  indi- 
viduals  were     the   sole    stockholders   in  the  corporation. 
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The  firm  of  De  Rivera  &  Co.  was  composed  of  two  of 
these  persons  and  the  same  man  was  the  active  manager  in 
all  these  associations  and  this  was  known  to  the  plaintiff. 
Held^  that  the  plaintiff  could  enforce  the  notes  as  against 
the  assignee  of  the  corporation. 

Appeal  from  a  decree  of  the  court  of  insolvency  for  the 
district  of  Fair  Haven.  Heard  at  the  September  term, 
1894,  Rutland  county,  Start,  J.,  presiding,  upon  the 
report  of  a  referee.  Judgment  for  the  plaintiff.  Excep- 
tions by  the  defendant.  The  facts  appear  in  the  head- 
note  and  opinion. 

Roberts  &  Roberts  for  the  plaintiff. 

Geo.  E.  Lawrence  and  F,  S.  Piatt  for  the  defendant. 

TYLER,  J.  It  is  found  that  the  debt  of  $64,cxx>  due  J. 
De  Rivera  &  Co.  from  the  partnership!  called  the  Poultney 
Slate  Works,  was  valid  and  represented  the  entire  cost  of 
the  plant,  and  that  when  the  corporation  was  formed  it 
assumed  the  payment  of  the  debt.  H.  C.  De  Rivera  caused 
the  eighteen  notes  to  be  discounted  from  time  to  time  by  the 
plaintiff  and  gave  the  corporation  credit  for  the  several 
amounts,  though  they  were  insufficient  to  pay  the  entire  debt 
by  about  $10,000,  and  the  plaintiff  gave  De  Rivera  &  Co. 
credit  for  the  amounts  on  its  bank  account.  These  transac- 
tions were  known  and  approved  by  all  the  stockholders  of 
the  corporation.  The  plaintiff  discounted  the  notes  in  good 
faith  and  in  the  regular  course  of  business,  and  H.  C.  De 
Rivera  subsequently  drew  from  the  plaintiff  for  his  firm  all 
the  money  so  credited  to  it.  The  firm  failed  in  July,  1886, 
and  the  corporation  was  adjudged  insolvent  the  following 
month.     All  the  notes  were  duly  protested. 

The  same  facts  are  found  in  respect  to  the  other  three 
notes,  excepting  that  the  plaintiff  held  them  as  collateral 
security  for  a  loan  made  by  the  plaintiff  to  J.  De  Rivera  & 
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Co.  for  a  much  larger  sum  than  the  amount  of  the  notes. 
The  debt  was  never  paid  and  the  three  notes  were  protested 
for  non-payment. 

Neither  the  referee's  report  nor  the  defendant's  brief  dis- 
closes a  defence  to  the  suit.  The  plant,  property  and  busi- 
ness of  the  partnership,  Poultney  Slate  Works,  were 
conveyed  to  the  corporation  to  pay  for  the  capital  stock  that 
was  issued,  and  were  the  consideration  for  the  corporation 
assuming  the  debt  of  the  partnership  to  J.  De  Rivera  &  Co. 
The  fact  that  the  plaintiff  knew  that  H.  C.  De  Rivera  was 
treasurer  of  the  corporation  and  the  main  partner  and  finan- 
cial manager  of  the  affairs  of  the  New  York  firm  did  not 
affect  the  validity  of  the  notes,  nor  is  it  a  defence  for  the  cor- 
poration or  its  assignee  in  insolvency  that  no  meeting  of  the 
stockholders  or  directors  is  shown  to  have  been  held. 

yudgment  affirmed. 
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MARTIN  H.  OVITT  v.  HATTIE  E.  SMITH^ 


OoTOBEB  Term,  1895. 


Marriage  by  petitionee  in  divorce  proceedings  void^ 


A  marriage  by  the  petitionee,  against  whom  a  divorce  has  been 
granted,  in  violation  ofR.  L.^  s.  2391,  is  void. 

Petition  to  annul  a  marriage.  Heard  at  the  June  term^ 
18959  Caledonia  county,  Start,  J.,  presiding.  The  eourt 
as  a  matter  of  law  dismissed  the  petition.  The  petitioner 
excepts. 

Harry  Blodgett  for  the  petitioner. 

TYLER,  J.  The  petition  alleges,  and  the  court  below 
found,  that  the  parties  were  married  in  this  state  in  due  form 
of  law ;  that  the  petitioner  married  the  petitionee  upon  her 
representation  that  she  had  been  married  to  one  Farrand,  but 
had  obtained  a  divorce  from  him  and  was  at  liberty  to  inarry 
again,  which  representation  the  petitioner  believed  and  relied 
apon ;  that  the  parties  lived  together  as  husband  and  wife  for 
some  months  after  their  marriage,  when  the  petitioner  learned 
that  at  the  April  term,  1891,  of  the  Lamoille  county  courts 
said  Farrand  had  obtained  a  divorce  from  the  petitionee  by- 
reason  of  her  adultery,  whereupon  the  petitioner  ceased  to  live 
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with  her ;  that  there  was  no  issue  of  this  marriage  and  that 
Farrand  was  living  when  the  petition  was  brought. 

The  only  question  discussed  in  the  brief  of  the  petitioner's 
counsel  is  whether  in  the  circumstances  stated  there  was  a 
voluntary  cohabitation  within  the  meaning  of  R.  L.,  s.  2357. 
In  the  view  which  we  take  of  the  case  this  question  does  not 
arise.  The  decision  depends  upon  the  effect  that  is  to  be 
given  to  the  following  sections  of  the  statute : 

**Sec.  2391.  When  a  marriage  is  dissolved  pursuant  to 
the  provisions  of  this  chapter  the  parties  shall  be  deemed 
single  and  may  lawfully  marry  again.  But  it  shall  not  be 
lawful  for  the  petitionee  in  divorce  proceedings  in  which  a 
divorce  is  granted,  *  *  *  *  to  marry  another  person 
than  the  petitioner  for  three  years  from  the  time  such  a  di- 
vorce is  granted,  unless  the  petitioner  dies  within  that  time, 
in  which  case  the  petitionee  may  marry  again.'* 

'*Sec.  2392.  A  person  who  violates  the  provisions  of  the 
preceding  section,  or  lives  in  this  state  under  a  marriage  rela- 
tion forbidden  by  said  section,  shall  be  imprisoned  in  the 
state  prison  for  not  less  than  one  year  nor  more  than  five 
years.' ' 

The  question  is  whether  under  the  first  sentence  of  the  for- 
mer section,  the  marriage  not  being  declared  void,  a  mar- 
riage with  the  petitionee  may  not  be  valid,  although  the 
petitionee  incurs  the  penalty  imposed  by  the  next  section. 
Mr.  Bishop  in  Mar.,  Div.  and  Sep.,  s.  707,  708,  1621,  dis- 
cusses the  question  at  length,  but  leaves  it  undecided  whether 
or  not  a  statute  should  be  interpreted  to  make  void  the 
marriage  unless  it  contains  an  express  clause  of  nullity. 

In  Tennessee,  a  statute  which  provided  that  where  a  mar- 
riage was  absolutely  annulled,  the  parties  should  severally  be 
at  liberty  to  marry  again,  but  that  a  defendant  who  had  been 
guilty  of  adultery  should  not,  during  the  life  of  the  former 
husband  or  wife,  marry  the  person  with  whom  the  crim^ 
had  been  committed,  was  held  not  against  public  policy,  and 
that  where  the  husband  from  whom  the  divorce  had  been  ob- 
tained on  account   of    his  adultery,  married  his  farticeps 
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crimints  during  the  life  of  the  first  wife  the  second  wife  was 
not  entitled  to  homestead.     Owen  v.  Brackett^  7  Lea  448. 

In  re  Borrowdale^  28  Hun.  336,  the  pretended  widow 
was  refused  letters  upon  her  husband's  estate,  upon  proof 
that  a  former  husband,  who  was  still  living,  had  obtained  a 
divorce  from  her  on  account  of  her  adultery,  the  statute 
merely  prohibiting  her  re-marriage. 

In  14  Am.  and  Eng.  Ency.  of  Law,  504,  it  is  said  in  the 
text  that  where  the  prohibition  has  any  effect,  a  marriage  in 
disregard  of  it  is  a  mere  nullity,  though  it  be  contracted  with 
the  innocent  party  and  former  spouse.  In  the  notes,  Stew- 
art on  Mar.  and  Div.,  s.  53,  is  cited  to  the  effect  that  unlawful 
marriages  are  not  void  unless  declared  to  be  so  by  the  statute. 

In  Georgia,  under  a  statute  which  prohibits  the  guilty 
party  to  a  divorce  re-marrying,  the  court  refused  to  hold  a 
second  marriage  void  and  render  children  illegitimate.  Park 
V.  Barron^  20  Ga.  702 ;  sc.  65  Am.  Dec.  641. 

Sec.  25,  chap.  107,  Gen.  Sts.  Mass.,  declared  any  marriage 
contracted  by  sucb  guilty  party  void.  Sec.  23,  chap.  146, 
Pub.  Sts.,  only  prohibited  such  party  from  re-marrying. 
From  the  reasoning  of  the  court  in  Commonwealth  v.  Lane^ 
113  Mass.  458,  which  arose  under  the  later  statute,  we  infer 
that  that  statute  was  regarded  as  rendering  the  second  mar- 
riage void — that  the  respondent  would  have  been  convicted  of 
polygamy  but  for  the  fact  that  his  second  marriage  was  sol- 
emnized in  another  jurisdiction. 

Courts  are  unwilling  to  make  decrees  which  may  render  in- 
nocent persons  illegitimate,  but  our  statute  must  receive  a 
reasonable  and  not  a  forced  construction.  The  two  sentences 
of  s.  2391,  R.  L.,  must  be  construed  together.  It  seems 
clear  that  the  intent  of  the  legislature  was  to  make  the  last  a 
limitation  upon  the  first.  The  latter  makes  an  exception  to 
the  enabling  provisions  of  the  first.  The  Massachusetts  stat- 
ute reads:  **After  a  divorce  *  *  *  either  party  may 
marry  again  as  if  the  other  were  dead,  except  that  the  party 
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against  whom  the  divorce  was  granted  shal]  not  marry  again, 
etc."  Construing  the  whole  of  s.  2391,  B.  L.,  it  certainly 
would  be  illogical  to  hold  a  marriage  valid ,  when  the  statute 
itself  declares  it  unlawful  for  one  of  the  parties  to  re-marry. 

It  is  elementary  that  contracts  are  illegal  when  founded  on 
a  consideration  contra  bonos  mores^  or  against  the  principles 
of  sound  policy,  or  founded  in  fraud,  or  in  contravention  of 
the  positive  provisions  of  some  statute  law ;  that  if  the 
contract  grew  immediately  out  of,  or  is  connected  with  an 
illegal  or  inmaoral  act,  a  court  of  justice  will  not  enforce  it ; 
that  the  object  of  all  laws  is  to  repress  vice,  and  promote  the 
general  welfare  of  the  state  and  of  society. 

The  legislature  evidently  considered  that  a  second  mar- 
riage, within  the  limitations  named,  by  a  person  from  whom 
another  had  obtained  a  divorce  for  any  of  the  statutory  causes 
was  against  the  policy  of  the  domestic  relations  and  the  best 
interests  of  society. 

The  statute  not  only  declares  that  it  shall  not  be  lawful  for 
the  libelee  to  marry  again,  but  it  imposes  a  severe  penalty 
upon  such  person  for  violating  the  prohibition.  It  is  held 
that  when  a  statute  merely  inflicts  a  penalty  for  the  doing  of 
a  particular  act,  that  act  is  by  implication  prohibited  and  ille- 
gal. Roby  V.  West^  4  N.  H.  285  ;  Pray  v.  Burbank^  10 
a.  H.  377.  The  penalty  imposed  implies  prohibition.  See 
numerous  cases  cited  in  i  Sap.  Dig.  p.  824,  pi.  94,  and 
Mack's  Dig.  p.  342  ;  Benj.  Prin.  of  Cont.  chap.  6. 

This  court  has  held  that  a  contract  which  has  for  its  object, 
or  which  contemplates,  any  act  prohibited  by  express  statute, 
or  the  commission  of  which  incurs  a  penalty,  is  as  much  ille- 
gal and  void  as  if  the  statute  in  express  terms  so  declared. 
TerriU  v.  Bartietty  21  Vt.  184 ;  Bank  of  Rutland  v.  Par^ 
so7iSy  Id.  199  ;  Bancroft  v.  Dtitnas^  Id.  456.  In  Aiken  v. 
BlaisdtUy  41  Vt.  655,  it  is  said  that  the  distinction  spoken  of 
in  the  books,  between  a  law  that  forbids  an  act  and  imposes  a 
penalty  for  its  commission,  and  a  law  that  imposes  a  penalty 
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without  ID  terms  forbidding  the  act.  is  not  a  distinction  in 
legal  effect.  We  think  this  case  mu9t  be  controlled  by  the 
general  rules  of  law  respecting  contracts. 

It  was  not  lawfiil  for  the  petitionee  to  re-marry,  therefore 
her  Quirriage  with  the  petitioner  was  illegal,  and  its  illegality 
rendered  it  void. 

Judgment  reversed  and  the  marriage  declared  null  and 
void. 


AURILLA  SCALES  v.  ANDREW  WILEY. 


October  Term,  1895. 


Statute  of  frauds.     Contract  to  erect  building.     Fraudu- 

lent  representation.    No  recovery  for  ^  as 

to  deject  which  is  seen. 


1.  A  contract   to  take  down  a  building  standing  upon   the   land 

of  the  plaintiff  and  re-erect  the  frame  upon  the  land  of  the 
defendant,  is  not  within  the  statute  of  frauds  as  the  sale  of 
an  interest  in  land  or  of  goods  of  the  value  of  more  than 
forty  dollars. 

2.  A  vendor  is  not  liable  for  a  fraudulent  representation  or  false 

warranty  as  to  a  defect  which  the  vendee  can  and  does  see 
at  the  time  of  the  sale. 

General  and  special  assumpsit.  Plea,  the  general  issue. 
Trial  by  jury  at  the  May  term,  1895,  Windsor  county.  Ver- 
dict and  judgment  for  the  plaintiff.     The  defendant  excepts. 

It  appeared  that  the  plaintiff  owned  a  barn  standing  upon 
her  land,  and  that  she  and  the  defendant  entered  into  an 
agreement  by  which  the  plaintiff  was  to  take  it  down  and  re- 
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erect  the  frame  upon  the^ land  of  the  defendant  for  $75,  the 
defendant  to  draw  the  €rame  from  her  land  to  his  and  to  fur- 
nish what  new  timber  might  be  necessary.  The  plaintiff  did 
take  down  the  barn,  but  the  defendant  refused  to  proceed 
with  the  contract  upon  the  ground  that  the  timber  was  rotten 
and  worthless.  The  evidence  of  the^  defendant  tended  to 
show  that  the  plaintiff  falsely  represented  the  condition  of 
.  the  frame  and  warranted  it  to  be  sound ;  that  of  the  plaintiff, 
that  the  defendant,  before  the  contract,  examined  it  and  saw 
its  condition  as  it  actually  was.  The  court  instructed  the  jury 
that  if  the  defendant  inspected  the  barn  and  saw  the  alleged 
defects  before  he  made  the  agreement,  he  could  not  avail  him- 
self of  any  fraudulent  representation  or  false  warranty  in  that 
respect. 

The  defendant  also  claimed  that  the  contract  was  within 
the  statute  of  frauds  either  as  a  contract  for  the  sale  of  an  in- 
terest in  land,  or  for  the  sale  of  goods  of  the  value  of  more 
than  $40,  and  excepted  to  the  Refusal  of  the  court  to  so  hold., 

G.  A.  Davis ^  M.  S.  Peck  and  S.  E.  Emery  for  the  de- 
fendant. 

The  contract  was  within  the  statute.  Chatterton  v.  Saul^ 
16  111.  149 ;  Ogden  v.  Stock,  34  III.  522  ;  Buck  v.  Pickwell, 
27  Vt.  157;  Downs  v.\RosSj  23  Wend.  270;  London  v. 
Piatt y  34  Conn.  517  ;  Gibbs  v.  Estey,  15  Gray  587  ;  Cook 
V.  Toombs,  2  Anst.  420 :  Lea  v.  Barber,  2  Anst.  425 ; 
Thayer  v.  Bock,  13  Wend.  53 ;  Chater  v.  Becket,  7  T.  R. 
204 ;  Crawford  v.  Morrell,  8  Johns.  R.  256 ;  Ide  &  Smith 
v.  Stanton,  15  Vt.  685  ;  Ellison  &  Burnett  \.  Brigham,  38 
Vt.  684;  Harmon  v.  Reeve,  25  L.  J.  R.  (C.  P.)  257. 

W.  W.  Stickney  and  %  G.  Sargent  for  the  plaintiff. 

This  was  a  contract  for  work,  labor  and  materials  and  not 
within  the  statute.  Lee  v.  Griffith,  i  B.  &  S.  272  ;  i  Chit. 
Con.   616;     Cotierell  v.    Apsey,   6   Taunt.    322;  Long  v. 
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White^  42  Ohio  St.  59;  Shaiv  v.  Carbrey^  13  Allen  462  ; 
Bostwick  V.  Leachy  3  Day  476 ;  Forbes  v.  Hamilton^  2  Tyler 
356 ;  JFrear  v.  Hardenburg^  5  Johns.  272  ;  Lower  v.  Win^ 
ierj  7  Cowen  263 ;  Sutton  v.  Sears^  10  Ind.  223  ;  Benj. 
Sales  108;   Courtright  v.  Stewart^  19  Barb.  455. 

TYLER,  J.  The  special  count  alleges  that  the  plaintiff 
sustained  damages  by  reason  of  the  non-performance  by  the 
defendant  of  a  contract  by  which  the  plaintiff  was  to  erect  a 
bam  frame  on  the  defendant's  land,  which  contract  the  de- 
fendant prevented  the  plaintiff  from  completing,  by  not  re- 
moving the  timber  to  his  premises  as  he  had  agreed,  and  re- 
fusing to  proceed  with  the  contract  after  the  plaintiff  had 
provided  labor  and  materials  according  to  her  agreement. 

The  plaintiff^s  evidence  tended  to  show  that  in  the  year 
1893  she  owned  a  barn,  situated  upon  her  premises,  which 
the  defendant  wished  to  purchase ;  that  the  plaintiff  was  to 
take  the  barn  down,  the  defendant  to  draw  it  to  his  premises, 
the  plaintiff's  son  to  re-erect  it  upon  the  defendant's  land,  the 
defendant  furnishing  such  new  timber  as  should  be  required 
and  pay  the  plaintiff  $75. 

It  clearly  was  not  a  contract  for  the  sale  of  land  or  of  any 
interest  therein.  While  the  building,  as  it  stood  on  the  plain- 
tifi^s  land,  was  a  part  of  the  realty,  by  the  contract  it  was  to 
be  taken  down  and  the  timber  piled  up  ready  for  removal 
so  that  it  was  to  be  changed  from  real  to  personal  estate  be- 
fore anything  was  to  be  done  by  the  defendant. 

It  was  not  a  contract  for  the  sale  of  personal  property. 
If  the  contract  had  been  that  the  defendant  should  pay  a 
certain  price  for  the  timber  when  the  building  was  taken 
down,  it  would  have  been  a  contract  for  the  sale  of  personal 
property ;  but  it  was  not  intended  that  the  title  should  pass 
until  the  building  should  be  re- erected.  No  act  was  re- 
quired of  the  defendant  except  to  move  the  old  timber  and 
furnish  whatever  new  timber  was  required. 

The  general  rule  is  stated  in  Benj.  on  Sales  s.  116  : 
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*  ^Things  attached  to  the  soil  are  not  goods,  though  when 
severed  from  it  they  are.  Thus,  growing  trees  are  part  of 
the  land,  but  the  cut  logs  are  goods.  Bricks  and  stones, 
which  are  goods,  cease  to  be  so  when  built  into  a  wall,  they 
become  a  part  of  the  soil/' 

In  s.  117 : 

^^It  seems  pretty  plain  upon  principle,  that  an  agreement 
to  transfer  the  property  in  something  that  is  attached  to  the 
soil  at  the  time  of  the  agreement,  but  which  is  to  be  severed 
from  the  soil  and  converted  into  goods  before  the  property 
is  to  be  transferred,  is  an  agreement  for  the  sale  of  goods 
within  the  meaning  of  the  statute.  The  agreement  is,  that 
the  thing  shall  l^  rendered  into  goods,  and  then  in  that 
state  sold.  It  is  an  executory  agreement  for  the  sale  of 
goods  not  existing,  in  that  capacity,  at  the  time  of  the  con- 
tract. And  when  the  agreement  is,  that  the  property  is  to 
be  transferred  before  the  thing  is  severed,  it  seems  clear 
enough  that  it  is  not  a  contract  for  the  sale  of  goods ;  it  is  a 
contract  for  a  sale,  but  the  thing  sold  is  not  goods.  If  this 
be  the  principle,  the  true  subject  of  inquiry  in  each  case  is, 
*When  do  the  parties  intend  that  the  property  is  to  pass?'" 

Clark  V.  Bulmer^  11  M.  &  W.  243,  was  indebitatus  as- 
sumpsit for  the  price  and  value  of  a  main  engine  and  other 
goods  sold  and  delivered.  It  appeared  that  the  contract 
was  to  build  an  engine  for  a  certain  price,  to  be  completed 
and  fixed  by  a  certain  time ;  that  the  different  parts  were 
constructed  at  the  plaintiffs  manufactory  and  sent  in  parts 
at  different  times  to  the  defendant's  works,  where  they  were 
fixed  piecemeal,  and  so  made  into  an  engine.  The  court 
said  : 

••The  engine  was  not  contracted  for  to  be  delivered,  or 
delivered,  as  an  engine  in  its  complete  state,  and  afterwards 
affixed  to  the  freehold ;  there  was  no  sale  of  it  as  an  entire 
chattel,  and  delivery  in  that  character;  and,  therefore,  it 
could  not  be  treated  as  an  engine  sold  and  delivered.  Nor 
could  the  different  parts  of  it  which  were  used  in  the  con- 
struction, and  from  time  to  time  fixed  to  the  freehold  and 
therefore  became  parts  of  it,  be  deemed  goods  sold  and 
delivered,  for  there  was  no  contract  for  the  sale  of  them 
as  movable  goods;  the  contract  was,    in   effect,   that  the 
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plainliff  was  to  select  materials,  make  them  into  parts  of  an 
engine,  carry  them  to  a  particular  place,  and  put  them  to- 

f  ether  and  fix  part  to  the  soil,  and  so  convert  them  into  a 
xed  engine  on  the  land  itself.  The  cases  of  Cotter  ell  v. 
A-psley  and  Triff  v.  Armitage^  are  authorities  that  materi- 
als used,  or  intended  to  be  used,  in  the  construction  of  a 
fixed  building,  cannot  be  deemed  goods  sold  and  delivered, 
and  there  is  no  difference  between  the  erection  of  this  sort 
of  fixture  and  any  other  building." 
In  Benj.  on  Sales,  s.  108,  it  is  said : 

••Where  a  contract  is  made  for  furnishing  a  machine  or 
a  movable  thing  of  any  kind,  and  fixing  it  to  the  freehold^ 
it  is  not  a  contract  for  the  sale  of  goods.  In  such  Contracts 
the  intention  is  plainlj'^  not  to  make  a  sale  of  movables,  but 
to  make  improvements  on  the  real  property,  and  the  consid- 
eration to  be  paid  to  the  workman  is  not  for  a  transfer  of 
chattels,  but  for  work  and  labor  done  and  materials  fur- 
nished in  adding  something  to  the  land." 

The  case  at  bar  falls  clearly  within  this  definition. 

In  Ellison  et  aU  v.  Brighaniy  38  Vt.  64,  upon  which  the 
defendant's  counsel  relies,  the  contract  was  that  the  defend- 
ant should  cut  into  logs'  all  the  butternut  trees  then  stand- 
ing on  his  own  farm,  that  were  suitable  for  logs,  and  de- 
liver them,  with  a  few  logs  that  were  cut,  to  the  plaintiffs 
at  a  certain  mill,  for  an  agreed  price ;  held^  that  this  was  a 
contract  within  the  statute.  It  was  clearly  a  contract  relat- 
ing to  an  interest  in  land  within  the  above  rule  laid  down  in 
Benjamin. 

The  defendant's  five  requests  for  instructions  to  the  jury 
were  properly  denied  for  the  reasons  above  stated. 

There  was  no  error  in  the  instruction  given,  which  was 
in  substance  that  the  defendant  could  not  assert  a  claim  for 
defects  in  the  barn  which  he  saw  and  knew  existed. 

Judgment  affirmed. 
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ROBERT  CHALMERS  v.  JOHN  McAULEY. 


October  Term,  1895. 


Sale.     Expense  of  keefing  cattle  between  sale  and  deliv- 
ery. 


1.  When  property  is  sold  at  auction  for  cash  or  approved  paper, 

the  title  does  not  pass,  in  the  absence  of  any  arrangement  to 
the  contrary,  until  payment  is  made  and  the  property  de- 
livered. 

2.  So  when  the  property  sold  consisted  of  cattle,  and  the  vendee 

did  not  for  several  days  produce  paper  which  the  vendor 
approved,  but  did  finally,  whereupon  the  paper  was  re- 
ceived and  the  cattle  delivered,  held^  that  the  vendee  was 
not  liable  for  the  expense  of  keeping  the  cattle  from  the 
date  of  the  sale  to  the  delivery. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at 
the  June  term,  1894,  Caledonia  county,  Tyler,  J.,  presid- 
ing. The  court  directed  a  verdict  for  the  plaintiff.  The 
defendant  excepts. 

y.  P.  Lamson  for  the  defendant. 

The  court  should  have  directed  a  verdict  for  the  defend- 
ant. The  title  did  not  pass  to  him  until  he  paid  for  the 
stock  and  received  it.  Riley  v.  Wheeler^  42  Vt.  528; 
Miller  V.  Cushman^  38  Vt.  593  ;  Hale  v.  Huntley ^  21  Vt. 
147  ;   Cole  V.  Kerr^  20  Vt.  21. 

Dunnett  <Sr  Slack  for  the  plaintiff. 
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The  general  property  in  the  animals  passed  to  the  de- 
fendant when  they  were  struck  off  to  hira,  although  the 
plaintiff  still  had  a  lien  on  them  for  the  purchase  price  and 
a  right  to  retain  them  until  that  was  paid.  Winslow  v, 
Leonard^  z^  Pa.  St.  \^\  Wade  v.  Moffat^  22  111.  no; 
Griswold^  Pearl  dc  Co.  v.  Scott;  66  Vt.  550 ;  Graves  v. 
Ashlin^  3  Camp.  426. 

START,  J.  The  plaintiff,  owning  certain  cattle  that 
were  subject  to  a  mortgage,  made  an  arrangement  with  the 
mortgagee  whereby  the  same  were  sold  at  public  auction. 
B3'  the  terms  of  the  sale,  six  months'  credit  was  given  on 
approved  paper  on  sales  of  over  $10.  The  defendant  bid 
of!  some  cows  and  calves  and  went  directly  to  the  plaintiff 
to  arrange  the  terms  of  payment,  and  the  plaintiff  sent  him 
to  the  mortgagee  telling  him  that  any  arrangement  he  could 
make  with  the  mortgagee  would  be  satisfactory,  as  the  pay 
was  going  to  him.  The  defendant  went  to  the  mortgagee, 
who  was  present  at  the  sale,  and  he  told  the  defendant  if  he 
would  bring  him  a  good  note  the  following  Tuesday  or 
Wednesday,  he  might  have  the  cattle.  On  the  following 
Wednesday  the  defendant  offered  the  mortgagee  a  good 
note  for  the  cattle,  and  the  mortgagee  refused  to  take  it ; 
whereupon  the  defendant  told  him  he  would  not  take  the 
cattle.  The  mortgagee  then  told  the  defendant  to  meet  him 
at  the  plaintiff's  house  the  next  Saturday,  and  he  would  let 
him  have  the  cattle  upon  some  terms.  Pursuant  to  this  pro- 
posal, the  defendant  met  the  mortgagee  at  the  plaintiff's 
house  and  made  an  arrangement  whereby  he  took  the  cattle 
for  the  amount  at  which  they  were  bid  off*  and  gave  the 
mortgagee  a  lien  note  therefor.  The  plaintiff"  was  present 
when  this  arrangement  was  made,  and  when  it  was  com- 
pleted, he  and  his  son  turned  the  cattle  out  of  the  barn  and 
the  defendant's  man  drove  them  away.  The  defendant  did 
not  have  anything  to  do  with  the  cattle,  except  to  bid  them 
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off,  until  he  gave  his  Hen  note  and  they  were  driven  away 
by  his  man.  Nothing  was  said  about  keeping  or  feeding 
the  cattle  until  an  hour  or  more  after  they  had  been  driven 
away.  The  plaintiff  seeks  to  recover  the  expense  incurred 
in  keeping  the  cattle  from  the  day  of  the  auction  until  they 
were  delivered  to  the  defendant. 

At  the  close  of  the  evidence,  the  defendant  moved  for  a 
verdict.  The  court  overruled  this  motion,  and  instructed 
the  jury  that  the  only  question  for  them  to  consider  was  how 
much  it  was  worth  to  keep  the  cattle ;  to  which  ruling  and 
instruction  the  defendant  excepted. 

In  determining  whether  the  court  should  have  ordered  a 
verdict  for  the  defendant,  it  becomes  important  to  inquire 
when  the  title  to  the  cattle  passed  to  the  defendant.  If  the 
title  did  not  pass  until  the  lien  note  was  given  and  the  cattle 
delivered  to  the  defendant,  the  plaintiff  was  the  owner  of  the 
cattle  and  was  keeping  his  own  cattle  from  the  day  of  the 
auction  until  the  time  they  were  delivered ;  and,  in  the  ab- 
sence of  an  express  contract  on  the  part  of  the  defendant  to 
pay  for  the  keeping,  the  plaintiff  could  not  recover.  Cale 
dc  Robinson  v.  Kerr  &  Norton^  20  Vt.  21. 

It  is  undoubtedly  the  rule  in  this  state,  as  between  vendor 
and  vendee,  where  the  sale  of  a  chattel  is  a  cash  sale,  that 
the  delivery  of  the  thing  sold  and  the  payment  of  the  pur- 
chase money  are  concurrent  acts ;  and  the  title  does  not 
pass  until  payment,  or  tender  of  payment  is  made.  Tur^ 
ner  v.  Moore  et  aL,  58  Vt.  455  ;  Siaie  v.  ONeiU  58  Vt- 
140;  Miller  v.  Cushman^  38  Vt.  593  ;  Towsley  v.  Dana^  i 
Aik.  344 ;  Riley  v.   Wheeler^  42  Vt.  528. 

When  chattels  are  sold  to  be  paid  for  in  approved  paper 
or  good  notes,  and  delivery  and  payment  are  to  be  simultan- 
eous acts,  the  title  remains  in  the  vendor  until  delivery. 
Lupin  V.  Marie^6  Wend.  77  ;  21  Am.  Dec.  256;  Whitwell 
V.   Vincent i  4- Pick.  449;  16  Am.  Dec.  355. 
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When  by  the  terms  of  a  contract  for  the  sale  of  a  chattel, 
payment  is  to  be  made  in  cash  or  approved  paper,  the  deliv- 
ery of  the  chattel  and  payment  are  concurrent  acts ;  and, 
unless  the  vendor  waives  his  right  to  payment  before  deliv- 
ery, or  there  is  an  agreement  to  the  contrary,  the  title  does 
not  pass  until  payment  is  made  or  tendered.  As  we  con- 
strue the  exceptions,  no  question  was  made  in  the  court  be- 
low but  that  payment  and  delivery  of  the  cattle  were  to  be 
concurrent  acts.  The  plaintiff  did  not  waive  his  right  to  in- 
sist on  payment  before  delivery ;  and  there  was  no  agree- 
ment or  circumstance  attending  the  contract  of  sale  that 
tended  to  show  that  the  plaintiff  intended  to  part  with  his 
property  before  payment  was  made  by  a  good  or  approved 
note.  The  time  of  payment  and  delivery  of  the  cattle 
was  deferred  by  the  agreement  of  the  parties  until  the 
day  the  cattle  were  delivered.  There  was  no  express  agree- 
ment that  the  defendant  should  pay  for  the  keeping  of  the 
cattle,  and,  under  the  circumstances  disclosed  by  the  evi- 
dence, the  law  will  not  imply  one.  The  giving  of  the  lien 
note  was  pursuant  to  an  agreement  then  made.  Until  this 
was  done,  the  sale  was  not  complete ;  and  the  plaintiff  was 
the  owner  of  the  cattle,  subject  to  the  rights  of  the  mort- 
gagee. He  was  not  entitled  to  the  expense  incurred  in 
their  keeping,  and  a  verdict  should  have  been  ordered  for 
the  defendant. 

yudgmeni  reversed  and  cause  remanded. 
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JAMES  M.  KENT  v.  L.  D.  MILES. 


October  Term,  1895. 


Criminal  law.     Pleading.     Arrest.     Duty  0/ officer  when 

court  not  in  session.     Staters  attorney  may 

discharge  /rom. 


1.  Where  the  plea  to  an   action  for  false  imprisonment  justifies 

the  detention  ''for  the  said  space  of  time  in  said  declaration 
mentioned,"  the  justification  is  sufficiently  broad  as  to  time, 

2.  The  warrant  under  which  the  defendant  acted  directed  him  to 

arrest  the  plaintiff  and  have  him  forthwith  to  appear  before 
the  county  court  for  the  county  of  Orleans.  That  court 
was  in  session  when  the  warrant  issued  and  was  delivered 
to  the  defendant,  but  was  not  in  session  when  the  defend- 
ant arrived  with  the  plaintifTat  its  place  of  sitting.  Held^ 
that  it  was  the  duty  of  the  defendant  to  detain  the  plaintiff 
until  said' court  was  in  session  and  that  he  might  lodge  him 
in  jail  for  safe  keeping  meantime. 

3.  A  stale's  attorney  may  discharge  from  arrest  one  who  is  held 

upon  a  warrant  issued  in  a  prosecution  of  which  he  has 
the  charge. 

False  imprisonment.  The  defendant  filed  two  pleas  in 
justification.  Heard  upon  the  plaintiff's  general  demurrer 
to  said  pleas  at  the  March  term,  1895,  Washington  county, 
Start,  J.,  presiding.  Demurrer  overruled  and  pleas  ad- 
judged sufficient.     The  plaintiff  excepts. 

T.  y.  Deavitt  for  the  plaintiff. 
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The  officer  was  commanded  by  his  warrant  to  bring  the 
plaintiff  before  the  county  court.  Not  finding  it  in  session 
he  had  no  authority  to  detain  the  plaintiff.  State  v.  La- 
tnoine,  53  Vt.  570. 

The  plea  does  not  show  that  defendant  acted  in  good- 
laith  nor  why  he  delayed  in  serving  the  warrant.  Shaw  v. 
Peckett^  25  Vt.  426;  Kennerson  v.  Bacotiy  41  Vt.  578; 
Hallv,  Ray,  40  Vt.  576. 

W.   W.  Miles  for  thedefendant. 

The  pleas  are  good.     Kent  v.  Miles,  65  Vt.  582. 

A  state's  attorney  has  authority  to  discharge  from  arrest 
in  a  prosecution  of  which  he  has  the  control.  Bish.  Crim. 
Proc,  2d  ed.,  ss.  290  and  291 ;  Bish.  Crim.  Law,  3d  ed., 
s.  856. 

TAFT.  J.  The  first  objection  made  to  the  pleas  is  that 
they  fail  to  answer  the  whole  declaration,  for  that  they  jus- 
tify the  detention  of  the  plaintiff  for  three  days  only  instead 
of  the  six  months'  detention  charged  in  the  declaration. 
We  might  well  pass  this  question  unnoticed,  as  no  copy  of 
the  declaration  has  been  furnished  us ;  but  it  appears  from 
the  pleas  that  the  pleader  justifies  the  detention  of  the  plain- 
tiff *^for  the  said  space  of  time  in  the  said  declaration  men- 
tioned."   The  point  is  not  well  taken. 

The  main  question  before  us  is,  whether  a  justification  is 
«et  forth  in  the  pleas.  It  is  alleged  therein  that  the  plaintiflT 
was  indicted  for  perjury,  at  the  September  term,  1887,  of 
the  Orleans  county  court  sitting  at  Newport  in  said  county ; 
that  on  the  14th  day  of  September,  1887,  a  warrant  was  is- 
sued by  the  court  then  in  session,  properly  directed  to  any 
sheriff,  etc.,  commanding  him  **to  apprehend  the  body  of 
the  said  plaintiff  and  have  him  forthwith  to  appear  before  the 
county  court  in  and  for  said  county  at  said  Newport,"  etc., 
to  answer  to  said  charge  of  perjury,  that  the  warrant  was 
4 
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delivered  the  defendant  to  serve,  that  by  virtue  of  it  he 
did  arrest  the  plaintiff  and  take  him  to  Newport,  but  that 
said  county  court  was  not  then  in  session  so  that  the  de- 
fendant could  have  the  plaintiff  before  it,  and  for  that 
reason  he  kept  and  detained  the  plaintiff  for  the  purpose 
of  having  him,  the  said  plaintiff,  to  appear  before  said 
court  as  soon  as  the  same  should  be  in  session,  and 
lodged  the  plaintiff  in  the  common  jail  at  Newport  for 
safe  keeping,  and  made  due  return  of  the  warrant. 
When  the  defendant  reached  Newport,  with  the  plaintiff 
under  arrest,  the  court  having  adjourned,  it  was  his  duty 
under  the  warrant  to  keep  and  detain  the  plaintiff  until  the 
court  again  convened,  either  by  adjournment  or  at  its  next 
term,  and  he  could  lawfully  commit  the  plaintiff  to  jail  for 
safe  keeping.  The  case  of  State  v.  Lamoine^  53  Vt.  568^ 
involved  no  question  in  the  case  before  us.  That  action 
was  scire  Jacias  upon  a  void  recognizance  taken  by  a  judge 
having  no  jurisdiction.  It  was* not  necessary  to  call  the  suf- 
ficiency of  the  warrant  in  question.  The  facts  set  forth  in 
the  first  plea  are  alleged  in  the  second,  and  in  addition 
thereto,  the  further  fact  that  the  defendant  discharged  the 
plaintiff  from  arrest  and  confinement  in  the  jail  at  Newport, 
where  he  had  committed  him,  by  direction  of  the  state's  at- 
torney for  Orleans  county,  the  official  in  charge  of  the  pros- 
ecution. It  is  the  duty  of  the  state's  attorney  to  "prosecute 
for  offences,"  V.  S.,  s.  2955,  and  we  think  he  has  power  to 
discharge  one  from  arrest  if,  in  his  judgment,  the  adminis- 
tration of  justice  required  it. 

yudgment  affirmed  and  cause  remanded. 
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ALONZO  BARNEY  v.  SARAH  ANNA  CUNESS. 


October  Term,  1895. 


Massachusetts  marriage  may  be  decreed  null  in  this  state. 


The  petitioner  being  domiciled  in  this  state  and  having  been  so 
domiciled  at  the  time  of  the  pretended  marriage,  the  court, 
under  R.  L.,  s.  2347,  has  jurisdiction  to  decree  the  nullity  of 
a  marriage  solemnized  in  the  state  of  Massachusetts,  upon  the 
ground  that  the  petitioner  then  had  a  husband  living. 

Petition  to  annul  a  marriage.  Heard  at  the  June  term, 
1895,  Caledonia  county,  Start,  J.,  presiding.  The  court 
dismissed  the  petition  as  matter  of  law.  The  petitioner  ex- 
cepts. 

The  trial  court  found  as  matter  of  fact  that  at  the  time  the 
marriage  was  celebrated  in  Massachusetts  the  laws  of  that 
state  prohibited  marriages  between  parties  either  of  whom 
had  a  husband  or  wife  then  living. 

W.  P.  Sta^ord  for  the  petitioner. 

The  Vermont  court  has  jurisdiction  to  decree  the  nullity 
of  a  marriage  celebrated  without  the  state.  Barnes  v. 
Wyethe,  28  Vt.  41 ;  Ryder  v.  Ryder,  (^  Vt.  158  ;  2  Bish. 
Mar.  &  Div.,  ss.  39,  67,  73. 

TYLER,  J.  The  petition  alleges  that  the  parties  were  mar- 
ried in  due  form  of  law  at  Northampton,  in  the  state  of  Mas- 
sachusetts, on  April  6,   1893 ;  that  the  petitioner  was  then 
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single  and  competent  to  enter  into  the  marriage  contract ; 
that  he  entered  into  the  contract  upon  the  petitionee's  as- 
surance and  his  belief  based  upon  that  assurance  that  she 
was  also  single  and  competent;  that  the  parties  lived  to- 
gether as  husband  and  wife,  in  this  state,  from  the  time  of 
the  marriage  until  the  next  November,  when  the  petitioner 
discovered  that  the  petitionee  was,  on  April  6th,  the  lawful 
wife  of  another  man  who  was  still  living ;  that  upon  this 
discovery  the  petitioner  ceased  to  treat  the  petitionee  as  his 
wife,  but  separated  from  her ;  that  no  child  was  born  of  the 
marriage ;  that  the  petitioner  had  been  a  resident  of  this 
state  for  twenty-two  years.  It  is  further  alleged  that  the 
petitionee  intentionally  deceived  the  petitioner  as  to  the  fact 
of  her  former  marriage.  The  truth  of  these  allegations  was 
established  to  the  satisfaction  of  the  court  below,  which  held 
that  the  case  fell  within  the  provisions  of  R.  L.,  2346,  which 
is  : 

'*Marriages  prohibited  by  law  on  account  of  consanguin- 
ity or  affinity  between  the  parties  or  on  account  of  either  of 
them  having  a  former  wife  or  husband  living,  shall,  if  sol- 
emnized within  the  state,  be  void  without  a  decree  of  di- 
vorce or  other  legal  process." 

The  only  question  is  whether  this  court  has  jurisdiction, 
the  marriage  having  been  solemnized  in  another  state.  We 
think  the  words, '4f  solemnized  within  the  state,"  are  em- 
ploj'^ed  to  prescribe  the  conditions  upon  which  marriages 
may  be  treated  as  void  without  a  decree.  Certain  mar- 
riages are  declared  void  without  the  decree  of  a  court. 

Section  2347  provides  that  when  a  marriage  is  supposed 
to  be  void  or  its  validity  is  doubted  for  the  causes  mentioned 
in  the  preceding  section,  that  is,  on  account  of  consanguin- 
ity or  affinity  between  the  parties,  or  on  account  of  either  of 
them  having  a  former  wife  or  husband  living,  either  party 
may  file  a  libel  and  the  marriage  shall,  upon  proof,  be  de- 
clared void  by  a  decree  or  sentence  of  nullity. 

The  words  "if   solemnized  within  the  state"  do  not  relate 
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to  the  causes^  but  they  fix  the  condition  upon  which  the  mar- 
riage may  be  treated  as  void. 

Without  words  clearly  indicating  that  the  intention  of  the 
legislature  was  to  the  contrary,  it  cannot  be  assumed  that  it 
intended  to  restrict  its  jurisdiction  to  marriages  that  were 
solemnized  in  this  state. 

•'A  suit  to  declare  a  marriage  void  from  the  beginning 
concerns  the  marriage  status  precisely  like  one  to  break  the 
marriage  bond  for  a  post  nuptial  delictum.  Therefore,  it 
may  and  should  be  carried  on  in  the  courts  of  the  domicile." 

Bishop  on  Mar.,  Div.  and  Sep.  s.  73. 

judgment  reversed  and  the  marriage  declared  null  and 
void. 


IRA  W.  THORP  V.  D.  A.  ROBBINS,  APT. 


October  Term,  1895. 


Conversion.     Sale  of  froferty  on  chattel  mortgage. 


The  sale  of  property  upon  chattel  mortgage  is  not  a  conversion  as 
against  an  officer  who  has  attached  the  same  by  copy  in  the 
town  clerk's  office,  where  no  possession  is  taken  of  the  prop- 
erty sold. 

Trover.  Trial  by  court  at  the  March  term,  1895,  Chit- 
tenden county,  Ross,  C.  J.,  presiding.  Upon  the  facts 
found  the  court  gave  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 
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The  plaintiff  sued  for  certain  shafting  and  machinery.  It 
appeared  that  in  March,  1893,  one  Smith  had  bought  this 
property  of  one  Terrill  and  attached  the  same  in  the  usual 
manner  to  his,  Smith's,  saw-mill.  In  August,  1893,  Smith 
gave  a  chattel  mortgage  of  this  property  to  one  Hunt,  which 
was  good  in  other  respects,  but  never  recorded.  January  3, 
1894,  Hunt  placed  this  mortgage  in  the  hands  of  the  de- 
fendant, an  officer,  with  instructions  to  foreclose  it,  and  the 
defendant  proceeded  to  post  and  sell  the  property.  Hunt 
bid  the  same  off  at  the  sale,  but  did  not  move  or  in  any  way 
interfere  with  the  possession  of  it. 

December  27,  1893,  Terrill  brought  suit  for  the  purchase 
price  of  this  property  and  attached  it  by  copy  in  the  town 
clerk's  office.  The  plaintiff  was  the  officer  making  the  at- 
tachment. Terrill  obtained  judgment  February  3,  1894, 
and  an  execution  was  placed  in  the  hands  of  the  plaintiff 
for  collection  who  demanded  the  property  of  Smith.  No 
demand  was  made  on  the  defendant. 

B.  A.  Hunt  for  the  defendant. 

J.  y.  Monahan  tor  the  plaintiff. 

No  demand  on  the  defendant  was  necessary.  The  sale 
of  the  property  was  a  conversion.  Morse  v.  Morse^  44  Vt. 
S6 ;  Fish  v.  Clifford,  54  Vt.  345  ;  i  Chit.  Plead.  176,  i6lh 
ed. ;  Grant  v.  King  et  aL^  14  Vt.  370;  Cramfton  v. 
Valido  Marble  Co.,  60  Vt.  302  ;  Knapp  v.  Winchester, 
-II  Vt.  356. 

START,  J.  Upon  the  findings  of  fact,  the  court  below 
should  have  rendered  judgment  for  the  defendant.  No  de- 
mand was  made.  In  fact  a  demand  would  have  been  of  no 
avail,  as  the  defendant  never  had  actual  or  constructive  pos- 
session of  the  property,  nor  did  the  purchaser  have  such 
possession.     It  remained  in  the  same  condition  it  was  in  at 
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the  time  of  the  attachment.  So  far  as  appeared,  it  was  then 
set  up  in  a  saw-mill  on  land  leased  by  the  mortgagor,  and 
so  remained  until  the  trial  in  the  court  below.  It  does  not 
appear  that  the  defendant  delivered  the  property  to  the  pur- 
chaser, or  that  he  ever  exercised  any  acts  of  ownership  or 
control  over  it,  except  to  stake  it  off  to  the  mortgagee  at 
the  auction  sale  ;  nor  does  it  appear  that  the  purchaser  ever 
took  possession  of  the  property.  It  does  not  appear  that 
the  plaintiff  had  been  deprived  of  any  right  that  he  acquired 
by  the  attachment,  as  against  the  mortgagee,  nor  does  it  ap- 
pear that  he  has  been  disturbed  in  his  possession.  The  de- 
fendant has  done  nothing  to  hinder  or  prevent  the  plaintiff 
from  preserving  his  attachment  lien  and  satisfying  the  exe- 
cution by  a  sale.  If  the  mortgage  was  invalid  as  against 
the  attaching  creditor,  the  sale  did  not  make  it  valid ;  and 
the  mortgagee  acquired  no  title  as  against  the  plaintiff  or 
the  attaching  creditor  by  having  the  property  sold  and  be- 
coming the  purchaser.  So  far  as  appears,  the  plaintiff  has 
had  the  exclusive  and  uninterrupted  possession  of  the  prop- 
erty since  the  attachment.  It  has  been  neither  moved  nor 
changed.  The  attachment  was  made  by  lodging  a  copy  of 
the  writ  in  the  town  clerk's  office.  This  was  as  effectual  to 
preserve  the  attachment  lien,  as  against  subsequent  pur- 
chasers, as  a  removal  and  actual  taking  of  possession  of  the 
same  by  the  plaintiff.  No.  99  of  the  acts  of  1884.  If  the 
plaintiff  has  kept  alive  his  attachment  lien,  such  possession 
has  continued,  and  he  had  the  same  possession  at  the  time 
the  suit  was  brought  that  he  had  when  he  made  the  attach- 
ment. How  can  it  be  said  that  the  defendant  has  converted 
the  property  when  the  plaintiff  has  had  the  exclusive  and 
uninterrupted  possession,  as  against  the  defendant  and  the 
purchaser,  and  the  defendant  and  purchaser  have  exercised 
no  acts  of  ownership  or  control  over  it?  The  case  is  not 
like  cases  cited  and  relied  upon  by  the  plaintiff,  where 
it  has  been  held  that  a  sale  is  a  conversion.     In  those  cases 


Digitized  by  VjOOQIC 


56  THORP  V.  ROBBINS,  APT.  [6» 

the  contract  of  sale  was  consummated  by  a  delivery  of  the 
property. 

A  conversion,  in  the  sense  of  the  law  of  trover,  is  an  un- 
authorized dealing  with  the  goods  of  another  by  one  in  pos- 
session whereby  the  nature  or  quality  of  the  goods  is  essen- 
tially altered,  or  by  which  one  having  the  right  of  posses- 
sion is  deprived  of  all  substantial  use  of  the  goods,  perma- 
nently or  temporary.  15  Am.  Law  Rev.  363.  Conversion 
is  any  unauthorized  act  which  deprives  another  of  his  prop- 
erty, either  permanently  or  for  an  indefinite  time.  Hioet  v. 
Bott^  L.  R.  9  Exch.  86.  Conversion  is  the  turning  or  ap- 
plying the  property  of  another  to  one's  own  use.  Bouvier's 
Law  Diet.  In  the  sense  of  the  law  of  trover,  a  conversion 
consists  either  in  the  appropriation  of  the  property  to  the 
party's  own  use,  benefit  and  enjoyment,  or  in  its  destruc- 
tion, or  in  exercising  dominion  over  it  in  exclusion  or  de- 
fiance of  the  plaintiff's  right,  or  in  withholding  the  posses- 
sion from  the  pi aintiflf  under  a  claim  of  title.  Kellogg,  J., 
in  Tinker  v.  Morrill^  39  Vt.  480.  The  mere  assertion  of 
ownership  of  property,  without  in  any  way  interfering  with 
it  or  the  owner's  right  to  control  it,  is  no  evidence  of  a  con- 
version.    Irish  V.  Cloyes  &  Morse^  8  Vt.  30. 

In  Clark  v.  Smithy  52  Vt.  592,  the  property  was  attached 
by  a  copy  lodged  in  the  town  clerk's  office  and  sold  on  exe- 
cution to  the  defendant ;  and  it  remained  undisturbed  on  the 
premises  where  it  was  attached  and  sold  for  some  months^ 
when  the  defendant  took  and  sold  it.  The  court  held,  that> 
while  the  property  remained  undisturbed  after  the  attach- 
ment and  sale  on  the  execution,  there  was  no  occasion  for 
the  owner  to  move  in  the  matter ;  but,  that,  when  the  de- 
fendant took  the  property  and  sold  it,  he  converted  it,  and 
the  cause  of  action  then  accrued. 

As  between  the  parties,  the  mortgage  was  valid ;  and,  at 
the  time  of  the  sale,  the  mortgagor  had  an  interest  in  the 
property.     He  had  a  right  to  redeem  it  from  the  attachment 
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and  mortgage  liens.  The  mortgagee  could  foreclose  the 
equity  of  redemption  of  the  mortgagor  by  a  sale,  provided 
he  could  do  so  without  interfering  with  the  plaintiff's  attach- 
ment lien,  or  his  possession  of  the  property.  The  findings 
do  not  show  any  interference  with  the  property  by  the  de- 
fendant or  the  purchaser  that  in  any  way  affected  the  rights 
of  the  plaintiff;  therefore,  no  conversion  is  shown,  and  the 
action  of  trover  cannot  be  maintained. 

Judgment  reversed^  and  judgment  Jor  the  defendant  to 
recover  his  costs. 


H.  M.  HULL  ET  ALS.  v.  USEE  SANCTUARY. 


October  Term,  1895. 


Construction  of  lease.     Right  to  maintain  trespass  quare 

clausum. 


The  defendant  leased  to  the  plaintiffs  the  basement  of  his  old  mill 
for  creamery  purposes  and  agreed  to  furnish  sufficient  water 
power  to  operate  the  same.  If  that  power  failed  to  be  suf- 
ficient the  plaintiffs  were  to  use  steam  power  and  were  to 
pay  no  rent  while  so  doing.  The  water  by  which  power  was- 
furnished  was  conducted  through  a  ditch  and  flume  from  a 
dam  some  half  mile  above  the  mill.  The  water  power 
proved  insufficient  owing  to  the  fact  that  it  was  improperly 
applied  by  the  defendant,  and  the  plaintiffs  used  steam  for 
power,  but  made  use  of  the  water  flowing  through  the  flume 
for  other  creamery  purposes.  Thereupon  the  defendant 
opened  the  dam,  thus  preventing  the  use  of  the  water  by  the 
plaintiffs  who  brought  this  suit  in  trespass  quare  clausum  for 
the  injury. 
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Held^  that  the  action  would  not   lie,  for  that  the  lease  gave   the 
plaintiffs  no  title  to  the  dam. 

Trespass  quare  clausum.  Heard  upon  the  report  of  a 
referee  at  the  March  term,  1895,  Chittenden  county,  Ross, 
C.  J.,  presiding.  Judgment  for  the  defendant.  The  plain- 
tiffs except. 

E.  R.  Hard  for  the  plaintiffs. 

The  parties  have  put  a  practical  construction  on  this  lease 
as  to  the  Vight  of  the  plaintiffs  to  use  this  water  which 
should  be  respected  by  the  court.  White  v.  Hammond^  67 
Vt.  I ;  Whiting  v.  Dow,  43  Vt.  262 ;  Hill  v.  Cox,  54  Vt. 
627;  Boutwelly.  Harriman,  58  Vt.  516;  Judd  v.  Bal- 
lard, 66  N\.  638. 

R.  E.  Brown  for  the  defendant. 

To  enable  the  plaintiffs  to  maintain  this  action  they  must 
have  the  right  to  the  exclusive  control  of  the  water  power 
under  the  lease.  This  they  have  not.  Chitty,  ss.  171- 
173  ;  Gould,  Waters,  s.  371. 

ROWELL,  J.  The  defendant  leased  to  the  plaintiffs 
**the  basement  of  the  old  grist-mill  ♦  *  *  for  creamery 
purposes,"  and  agreed  to  furnish  good,  satisfactory  water 
power  for  running  the  business,  and  to  have  it  ready  by 
such  a  time ;  and  in  case  that  power  failed  at  any  time  to  be 
sufficient  and  satisfactory,  the  plaintiffs  were  to  furnish 
steam  power  and  to  pay  no  rent  while  they  furnished  it. 
The  '*use  and  full  control  of  the  above-named  property" 
were  given  to  the  plaintiffs  during  the  term. 

There  was  a  dam  somewhat  over  half  a  mile  above  the 
grist-mill  from  which  water  then  was,  and  for  thirty  or 
forty  years  had  been,  taken  through  an  artificial   ditch   and 
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a  flume  directly  to  the  wheel  of  the  mill  for  the  purpose  of 
operating  the  mill.  The  water  power  thus  afforded, .if 
properly  applied,  was  more  than  enough  to  operate  the 
creamery,  which,  as  contemplated  by  the  lease,  the  plain- 
tiffs established  and  carried  on.  Soon  after  they  took  pos- 
session and  before  the  commission  of  the  alleged  trespass, 
the  plaintiffs  had  furnished  and  were  using  steam  power  to 
operate  their  creamery  because  of  the  unsatisfactory  appli- 
cation of  the  water  power,  due  to  the  neglect  of  the  defend- 
ant ;  and  at  the  time  in  question,  and  from  about  the  time 
they  took  possession,  the  plaintiffs  were'using  water  brought 
through  said  ditch  and  flume  to  supply  their  steam  engine 
•and  for  washing  purposes,  but  not  directly  as  a  power,  and 
were  claiming  to  occupy  rent  free,  under  the  stipulations  in 
the  lease  concerning  the  cessation  of  rent.  The  act  com- 
plained of  as  a  trespass  consisted  in  opening  the  dam  so  that 
the  water  was  diverted  from  the  artificial  channel  and  flowed 
in  its  natural  course,  the  plaintiffs  then  being  in  possession 
of  the  property  and  rights  covered  by  the  lease,  subject  to 
which  the  defendant  had  title  to  the  mill  and  the  power.  It 
is  quite  obvious  that  the  lease  did  not  convey  to  the  plain- 
tiffs such  an  interest  in  the  locus  in  quo  as  to  enable  them 
to  maintain  trespass  qua.  clau.  for  the  act  complained  of. 
The  lease  does  not  purport  to  convey  any  interest  therein, 
but  only  to  obligate  the  defendant  to  furnish  a  good,  satis- 
factory water  power.  The  power  supplied  by  the  dam, 
when  properly  applied,  was. more  than  sufficient  to  operate 
the  creamery,  and  clearly  the  defendant  had  the  right  to  use 
the  excess  to  operate  what  remained  to  him  of  the  mill,  or 
for  any  other  purpose,  and  this  right  and  his  obligation  to 
the  plaintiffs  rendered  it  necessary  that  he  should  have  the 
exclusive  control  of  the  dam,  that  he  might  enjoy  the  one 
and  fulfill  the  other.  This  view  is  favored,  also,  by  the 
stipulation  that  the  plaintiffs  were  to  occupy  rent  free  while 
they  had  to  use  steam  power.     We  therefore  construe  this 
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to  be,  not  a  demise  of  the  locus^  but  an  agreement  to  furnish 
water  power,  for  the  breach  of  which  this  action  is  not 
maintainable. 

yudgnient  affirmed. 


STATE  OF  VERMONT  v.  FRANK  MORRILL. 


January  Term,  1896. 


Presumption  as  to  law  of  other  country.     Bringing  into 
this  state  afresh  larceny. 


1.  It  will  be  presumed  that  all  civilized  countries  recognize  and 

enforce  certtiin  fundamental  principles,  and  to  this  extent 
that  their  laws  are  like  our  own.     So  held  as  to  larceny. 

2.  The  rule  that  one  who  steals  property  in  a  foreign  country 

and  brings  it  into  this  state,  may  be  punished  here  as  for  a 
fresh  larceny,  discussed  and  affirmed. 

3.  In  this  respect  there  is  no  difference  between  a  sister  state  and 

a  foreign  country. 

Indictment  for  larceny.  Plea;  not  guilty.  Trial  by  jury 
at  the  September  term,  Start,  J.,  presiding.  Verdict ♦ 
guilty.     The  respondent  excepts. 

Cook  &  Redmond  for  the  respondent. 

No  felonious  intent  at  the  time  of  the  taking  was  shown  ^ 
and  without  this  there  can  be  no  larceny.  Bullard  v.  State^ 
30  Tex.   367  ;    Wilson  v.  People^  30  N.  Y.  459;   Cunning-- 
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/tarn  V.  Staiey  27  Tex.  App.  479;  People  v.  Ca/.,  43  Am. 
Dec.  65s ;  Regina  v.  Cole^  2  Cox  C.  C.  340 ;  Regina  v. 
Thristle,  3  Cox  C.  C.  573 ;  Rex  v.  Ckarlewoody  1  Leach 
409 ;  Rex  V.  Banksy  Russ.  &  R.  441 ;  Bailey  v.  State^  58 
Ala.  414 ;  Umfhry  v.  State^  66  Ind.  223  ;  State  v.  Wood^ 
46  la.  116;  *SVrf/^  V.  Conway y  18  Mo.  321;  kSVo:/^  v. 
Clifford^  14  Nev.  72;  Wilson  v.  People ^  39  N.  Y.  459; 
People  V.  Anderson  y  15  Johns.  294;  Commonwealth  v. 
Smithy  I  Penn.  34 ;  iP^^rf  v.  State^  8  Tex.  App.  40 ;  il/£?r- 
r/5^«  V.  ^SVa/^,  17  Tex.   App.  34 ;  Hill  v.  ^S/a/^,  57  Wis. 

377. 

The  bringing  of  stolen  property  into  this  state  is  not  a 
larceny.  3  Inst.  113,  i  Hawk.  c.  3,  sec.  52;  Rex  v.  An- 
derson^  2  East.  P.  C.  772 ;  Rex  v.  ProweSy  i  Mood.  C.  C. 
349;  Shaw,  C.  J.,  in  Commonwealth  v.  Uprichardy  3 
Gray 434  ;  States.  Cummins^y  33  Conn.  260 ;  Statev.  Brown^ 
I  Hay.  I ;  People  v.  Loughridgey  i  Neb.  11 ;  Lee  v.  Statey  64 
Ga.  203  ;  State  v.  Branchy  2  Vroom.  82  ;  State  v.  Newman y  9 
Nev.  48  ;  Simmons  v.  Commonwealthy  5  Bing.  617  ;  Beal  v. 
Statey  15  Ind.  378;  State  v.  Bennetty  14  la.  479;  P(f^- 
^/tf  V.  Gardner y  2  Johns.  477  ;  kSV^/^  v.  Reounalsy  14  La. 
Ann.  278 ;  Simpson  v.  Statey  4  Humph.  456,  459 ;  Stanley 
V.  Statey  24  Ohio  166. 

O.  i5.  Annis  for  the  state. 

The  court  might  presume  that  the  law  of  Canada  was 
like  our  own.      Woodrow  v.  O*  Connor y  28  Vt.  776. 

The  bringing  of  the  stolen  goods  into  this  state  was  a 
fresh  larceny.  State  v.  Bartletty  11  Vt.  650;  State  v. 
Newman y  9  Nev.  48  ;  Worthington  v.  Statey  58  Md.  403  ; 
Whart.  Crim.  Ev.,  8th  ed.,  s.  iii;  Whart.  Crim.  Law, 
s.  291* 

ROWELL,  J.  Indictment  for  the  larceny  of  a  horse,  a 
wagon,  and  a  harness.     The  testimony  on  the  part  of  the 


Digitized  by  VjOOQIC 


62  STATE  V.  MORRILL.  [6S 

state  tended  to  show  that  the  prisoner  hired  the  team  of  the 
owner  in  Canada,  to  drive  from  a  certain  place  therein  to  a 
certain  other  place  therein  and  return  the  next  day ;  that  he 
did  not  return  at  all,  but  drove  through  and  beyond  his  des- 
tination and  into  Orleans  county  in  this  state,  where  he  tried 
to  sell  the  team  ;  and  that  when  he  thus  obtained  possession 
of  it  in  Canada  he  intended  to  steal  it.  There  was  no  proof 
as  to  the  law  of  Canada,  and  the  prisoner  moved  for  a  ver- 
dict of  acquittal,  for  that  there  was  no  such  proof,  and  for 
that  he  could  not  be  convicted  of  larceny  in  this  state  if  all 
was  true  that  the  testimony  tended  to  show.  The  motion 
was  overruled  and  the  prisoner  excepted.  Verdict  of  guilty. 
Although  courts  do  not,  without  proof,  take  notice  of  foreign 
laws,  yet  they  will  assume  that  certain  general  principles ^ 
consonant  to  reason  and  natural  justice  and  of  universal  ap- 
plicability, are  recognized  by  all  civilized  nations ;  as,  for 
instance,  the  right  of  self  preservation,  the  privileges  and 
exemptions,  of  necessity,  the  common  duties  of  humanity,  of 
more  or  less  perfect  obligation,  and  those  obligations,  for  the 
most  part  conventional,  upon  which  is  based  the  modern 
system  of  international  law.  Thus,  the  right  to  immunity 
from  personal  restraint  and  personal  violence  is  such  a  nat- 
ural right  and  so  generally  recognized  that  he  who  sues  for 
false  imprisonment  or  assault  and  battery  in  another  coun- 
try need  not  in  the  first  instance  prove  that  the  act  com- 
plained of  was  unlawful  where  committed ;  it  will  be  pre- 
sumed to  have  been  unlawful  there,  and  to  have  imposed 
liability  for  damages ;  or,  to  speak  more  exactly,  in  the  ab- 
sence of  such  proof,  the  court  will  proceed  according  to  the 
law  of  the  forum.  Lloyd  v,  Gm'dert^  h.  K.  i  Q^  B.  115^ 
129;  Carpenter  v.  Grand  Trunk  Railway  Co.^  72  Me. 
388.  Wharton  says  that  with  regard  to  what  may  be  called 
processual  presumption,  of  which  the  presumption  that  a 
foreign  law  is  the  same  as  the  domestic  is  one,  no  doubt 
the  /^A?yi>r/' decides.    Conflict  of  Laws,  s.  782.   But  whether 
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you  say  that  in  the  absence  of  proof  the  court  will  presume 
the  foreign  law  to  be  like  the  domestic  law,  or  say  that  the 
court  will  proceed  according  to  the  domestic  law,  makes  no 
difference  with  the  rule,  for  it  is  the  same  in  effect  either 
way.  In  Langdon  v.  Tbungj  33  Vt.  136,  Redfield,  C.  J., 
says  it  is  proper  to  assume  that  flagrant  violations  of  the 
fundamental  principles  of  moral  obligations,  such  as  theft 
and  murder,  are  regarded  as  crimes  by  all  Christian  nations, 
and  that  unjustly  to  accuse  abroad  one  of  such  deeds  as 
there  committed,  is  actionable.  In  Woodrow  v.  O* Connor^ 
28  Vt.  776,  this  court  assumed,  in  the  absence  of  proof,  that 
there  was  no  difference  between  our  law  and  the  law  of 
Canada  in  respect  of  the  validity  of  arbitration  notes. 

So  in  the  case  at  bar,  the  court  might  well  assume,  as  it 
did,  that  there  was  no  difference  between  our  law  and  the 
law  of  Canada  in  respect  of  larceny  in  the  circumstances 
disclosed,  and  proceed  according  to  our  law. 

For  a  hundred  years  our  courts  have  held  the  common 
law  to  be,  that  one  who  steals  property  in  another  country 
and  brings  it  into  this  state  is  guilty  of  larceny  here.  The 
same  is  true  of  one  who  steals  in  another  one  of  the 
United  States  and  brings  the  property  here.  The  first  re- 
ported case  in  respect  of  stealing  in  Canada  is  State  v. 
Bartlett^  11  Vt.  650,  decided  in  1839.  ^^  ^^^  there 
said  that  the  rule  had  been  too  long  settled,  and  recog- 
nized by  too  long  and  uniform  a  course  of  practice  and  de- 
cision^  to  be  changed  except  by  legislative  action.  That 
was  fifty-seven  years  ago.  The  rule  has  not  been  changed 
by  legislative  action,  although  the  attention  of  the  legisla- 
ture was  then  specifically  directed  to  the  matter,  and  hence 
it  is  fair  to  infer  that  the  legislature  has  been  satisfied  with 
the  rule.  If  it  was  too  late  then  for  the  court  to  change  the 
rule,  it  is  certainly  too  late  now.  Nor  can  it  be  changed 
except  for  reasons  that  would  equally  call  for  its  abrogation  in 
cases  of  property  stolen  in  another  state  of  the  Union  and 
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brought  here,  for  the  states  are  as  independent  of  one  an- 
other in  respect  of  their  jurisdiction  as  they  are  of  foreign 
countries.  Two  states,  Massachusetts  and  Ohio,  have  at- 
tempted to  distinguish  between  the  thief  who  brings  therein 
property  stolen  by  him  in  another  state,  and  the  thief  who  does 
the  like  with  property  stolen  by  him  in  another  country,  con- 
victing the  one  and  acquitting  the  other.  Commonwealth 
V.  Ufrichard^  3  Gray  434 ;  Stanley  v.  State ^  24  Ohio  St. 
166;  15  Am.  Rep.  604.  But  we  think  no  such  distinction 
can  be  made,  and  that  both  cases  stand  on  precisely  the 
same  ground.  We  could  not,  therefore,  abrogate  the  rule 
as  to  one  without  abrogating  it  as  to  both,  which  we  are  by 
no  means  prepared  to  do.  We  are  satisfied  with  the  rule  as 
matter  of  polic)s  as  was  the  court  in  State  v.  Bartlett ;  for 
our  law  should  not  be  such  as  to  induce  thieves  to  come 
here  with  their  plunder.  We  are  satisfied  with  it  on  princi- 
ple, for  every  asportation  is  a  fresh  trespass  and  a  fresh  tak- 
ing, and  so,  as  matter  of  law,  you  have  a  felonious  taking 
and  carrying  away  in  this  state,  since  the  possession,  as 
well  as  the  title  of  the  property,  is  deemed  to  continue  in  the 
owner  notwithstanding  the  original  taking,  as  that  was  fe- 
lonious. It  is  upon  this  precise  ground  that  in  England  one 
who  steals  goods  in  one  county  and  carries  them  into  an- 
other, may  be  indicted  for  larceny  in  the  latter,  though  he 
can  be  indicted  for  robbery  only  in  the  county  where  the 
force  or  putting  in  fear  was.  It  is  true  they  do  not  extend 
the  rule  to  cases  where  the  property  was  stolen  abroad ;  but 
the  principle  of  the  rule  is  logically  capable  of  such  exten- 
sion, and,  in  effect,  it  receives  such  extension  in  this  coun- 
try when  a  thief  is  convicted  of  larceny  in  one  state  for 
bringing  in  goods  that  he  stole  in  another  state,  which  the 
states  very  generally  do,  though  some  do  not.  On  this 
ground  it  is  that  one  who  steals  my  goods  from  one  who  had 
stolen  them,  may  be  indicted  as  having  stolen  them  from 
me.     Ohio  denies  the  principle  altogether,  and  says  that  a 
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mere  change  of  place  by  the  thief  while  he  continues  in  the 
uninterrupted  and  exclusive  possession  of  the  stolen  prop- 
erty does  not  constitute  a  new  taking,  either  in  law  or  in 
fact,  and  yet  she  convicts  of  larceny  the  thief  who  brings 
goods  into  the  state  that  he  stole  in  another  state,  but  upon 
what  ground  is  not  obvious. 

Larceny  of  the  same  goods  by  the  same  person  may  be 
committed  any  number  of  times ;  and  this  offence,  like  every 
other,  is  punishable  in  the  jurisdiction  in  which  it  is  commit- 
ted. We  cannot  punish  for  offences  against  a  foreign  law, 
but  only  for  offences  against  our  law.  But  a  man  cannot 
bar  prosecution  for  a  criminal  act  here  on  the  ground  that 
he  committed  a  like  act  elsewhere.  A  man  can  neither  be 
punished  nor  escape  punishment  here  because  he  stole  the 
same  goods  in  another  state  or  country,  i  Bish.  Crim, 
Law,  s.  137,  7th  ed. 

This  question  is  so  fully  discussed  in  the  cases,  and  the 
reason  for  the  different  holdings  so  fully  stated,  that  further 
discussion  here  is  unnecessary.  We  may  say,  however, 
that  Maine  holds  with  us  on  the  question  here  involved. 
State  V.  Underwood^  49  Me.  181 ;  77  Am.  Dec.  254. 

yudgment  that  there  is  no  error  in  the  proceedings  of 
the  county  courts  and  that  the  respondent  take  nothing  by 
his  exceptions. 
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M.  MASON  ET  AL. 


VILLAGE  OF  ST.  ALBANS   AND  TOWN   OF  ST. 

ALBANS. 


January  Term,  1896. 


Whether  town  or  village  of  St.  Albans  can  be  compelled  to 
lay  out  hf'^way. 


1.  Under  the  charter  of  the  village  of  St.  Albans,  the  town  alone 

can  be  compelled,  by  order  of  court,  to  lay  out  and  open  a 
highway  within  the  limits  of  that  village. 

2.  Having  applied  to  the  village  trustees  to  lay  the   proposed 

highway,    the  petitioners   may  go  directly   to   the   county 
court  without  application  to  the  selectmen  of  the  town. 

3.  Landon  v.    Village  of  Rutland^  41  Vt.  681,  followed. 

Petition  against  both  the  town  and  village  of  St.  Albans 
for  the  laying  out  of  a  highway.  Heard  upon  the  report  of 
commissioners  at  the  September  term,  Franklin  county, 
1895,  MuNSON,  J.,  presiding.  The  commissioners  found 
that  the  public  necessity  required  the  highway  and  that  the 
same  was  within  the  limits  of  the  village,  and  submitted  to 
the  court  whether  it  was  encumbent  upon  the  town  or  village^ 
to  construct  it.  The  court  held,  as  matter  of  law,  that  it 
had  no  power  to  compel  the  village  to  lay  out,  work  and 
open  said  highwaj'^,  and  made  an  order  upon  the  town  to 
that  effect.     The  town  excepts. 
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It  appeared  that  application  was  made  to  the  village  trus- 
tees to  lay  the  highway  before  the  bringing  of  this  petition, 
but  that  no  such  application  had  been  made  to  the  select- 
men; also  that  all  proceedings  before  the  commissioners 
were  objected  to  by  the  town  for  want  of  jurisdiction. 

Farrington  &  Post  for  the  town. 

The  duty  to  lay  out  and  maintain  this  highway  rests  upon 
the  village,  for  its  charter  operates  as  a  repeal  of  the  gen- 
eral highway  law  as  to  the  territory  within  its  bounds,  i 
Dill.  Mun.  Corp.  ss.  88-9;  Giddings  and  wife  v.  Cox^  31 
Vt.  607;  Si.  yohnsbury  w.  Thompson^  59  Vt.  300,  304-5. 

If  it  does  not,  the  court  had  no  jurisdiction  in  this  case  for 
that  no  previous  application  had  been  made  to  the  select- 
men of  the  town.  Dunnv.  Pownal^  65  Vt.  116;  Craw- 
ford V.  Rutland^  52  Vt.  412  ;  French  v.  Holt^  53  Vt.  364 ; 
In  re  Snell,  58  Vt.  207. 

Hogan  &  Royce  for  the  village. 

The  case  of  Landon  v.  Village  of  Rutland^  41  Vt.  681, 
is  identical  with  this.  Its  principles  have  often  been  recog-  ' 
nized  and  it  should  be  followed  here.  Campbell  v.  Town 
of  Fairhaven^  54  Vt.  336 ;  Parker  and  Wife  v.  Village  of 
Ruilandj  56  Vt.  224 ;  Wilkins  v.  Village  of  Rutland,  61 
Vt.  336 ;  Bates  and  Wife  v.  Village  of  Rutland^  62  Vt. 
178;  Buchanan  v.  Town  of  Barre^  66  Vt.  129;  Crockett 
V.   Village  of  Barre^  66  Vt.  269. 

TAFT  J.  This  case  involves  the  same  question  decided 
in  Landon  v.  Village  of  Rutland^  41  Vt.  681.  We  have 
no  disposition  to  overrule  that  case. 

"Judgment  affirmed. 
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JAMES  O.  FOLLETT  v.  JOHN  Q^  SHUMWAY. 


October  Term,  1895. 


Replevin     bond.     Action    against    officer  for   'not    taking 

sufficient. 


The  defendant  in  a  replevin  suit  cannot  maintain  an  action  against 
the  officer  for  not  taking  a  sufficient  bond,  if  he  has  im- 
paired the  value  of  the  bond  to  th^  officer,  as  by  discharging 
a  surety,  for  the  officer  is  entitled  to  the  benefit  of  the  bond. 

Case  for  the  default  of  the  defendant  as  an  officer  in  not 
taking  a  sufficient  replevin  bond.  Plea,  the  general  issue. 
Trial  by  court  at  the  March  term,  1895,  Windham  county, 
RowELL,  J.,  presiding.  Upon  the  facts  found  the  court 
gave  judgment  for  the  defendant.     The  plaintiff  excepts. 

Haskins  &  Stoddard  for  the  plaintiff. 

The  defendant  was  negligent  in  not  taking  a  sufficient 
bond.  He  cannot  claim  subrogation  for  that  he  has  not 
come  with  clean  hands  himself.  Railroad  Co.  v.  Soutter^ 
€t  al.^  13  Wall  517;  German  Bank  v.  United  States^  148 
U.  S.,  573;  Conner  v.  Welcky  51  Wis.  431;  Kelley  v. 
Kelley^  54  Mich.  47;  Divight  v.  Lumber  Co^^  82  Mich. 
431;  Gerrish  v.  Bragg^  55  Vt.  329;  Wall  v.  Mason^  102 
Mass.,  316. 

Waterman,  Martin  &  Hitt  for  the  defendant. 

The  defendant  was  entitled  to  be  subrogated  to  the  rights 
of  the  plaintiff  upon  this  bond.  Brtggs  v.  Gleason^  29  Vt. 
78;    State    Treasurer   v.    Holmes^  4   Vt.     no;    Olive   v. 
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Chamberlin^    i    D.  Ch.  41  ;  Bellows  v.  Administrator  of 
AUcn^  23  Vt.  169;  Haimnond  v.  Chamberhn^  26  Vt.  405; 
Evartsv.  Hyde,  51  Vt.  183. 

The  plaintiff  having  cut  off  this  right  of  the  defendant, 
cannot  recover.  7  Am.  and  Eng.  Ency.  of  Law,  21,  22 
and  cases  cited. 

TAFT,  J.  The  defendant,  an  officer,  served  a  replevin 
writ  in  favor  of  one  French  against  the  plaintiff,  and  took  a 
bond  signed  by  said  French  and  one  Earl  as  surety,  condi- 
tioned as  provided  by  the  statute,  R.  L.,  s.  12 19.  French 
was  cast  in  the  suit.  The  bond  was  never  good  and  suffi- 
cient. The  plaintiff  seeks  in  this  suit  to  recover  damages 
for  the  defendant's  default  in  not  taking  a  good  and  suffi- 
cient bond.  The  defendant  was  entitled  to  the  benefit  of 
the  bond  to  secure  for  him  any  liability  he  might  be  under 
to  the  plaintiff  in  respect  to  it.  Evarts  v.  Hyde,  51  Vt. 
183,  and  cases  therein  cited.  The  defendant,  indemnifying 
the  plaintiff  for  costs,  had  the  right  to  maintain  an  action, 
in  the  plaintiffs  name,  to  recover  upon  the  bond.  The 
plaintiff  brought  suit  upon  the  bond  against  Earl,  the  surety, 
recovered  judgment,  and  upon  partial  payment  thereof,  dis- 
charged the  defendant  therein  from  any  further  liabiliiy 
upon  it.  The  continued  liability  of  Earl  upon  the  judgment^ 
had  he  not  been  discharged  therefrom,  the  court  below 
found  would  have  been  of  some  value  to  the  defendant. 
French  was  insolvent,  and  by  discharging  Earl,  the  pfain- 
tiff  put  it  out  of  the  defendant's  power  to  proceed  against 
him.  Earl,  upon  the  judgment  which  he,  the  plaintiff,  had 
recovered  upon  the  bond.  The  plaintiff  cannot  thus  inter- 
meddle with  the  rights  of  the  defendant  except  at  the  loss  of 
his  rights  against  the  latter.  The  result  of  his  so  doing, 
in  this  cause,  is,  that  he  cannot  recover. 

ytidgmenl  affirmed. 
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JOSEPH  DREW  V.  J.  OLIN  DREW. 


January  Term,  1896. 


Chattel  mortgage.     Mortgagee  may  maintain  trover  against 

mortgagor. 


A  mortgagee  under  a  chattel  mortgage,  after  condition  broken, 
may  maintain  trover  against  the  mortgagor  for  selling  the 
mortgaged  property. 

Trover.  The  defendant  plead  the  general  issue  and  three 
special  pleas  in  bar.  Heard  upon  general  demurrer  to  the 
third  plea  at  the  September  term,  1895,  Orleans  county. 
Start,  J.,  presiding.  Demurrer  sustained.  The  defendant 
excepts. 

Cook  &  Redmond  for  the  defendant. 

The  mortgagee  cannot  maintain  trover  against  the  mort- 
gagor. The  statute  gives-  him  a  special  remedy  which  is 
exclusive.  Whiting  v.  Adams^  66  Vt.  679;  Longey  v. 
Leach,  57  Vt.  377  ;  Howard  v.  Witte?'s,  60  Vt.  278 ;  Stay- 
ford  V.  Adair,  57  Vt.  63  ;  Calkins  v.  Clement,  54  Vt.  635  ; 
French  v.  Osmar,  67  Vt.  427  ;  People  v.  Bristol,  45  Mich. 
28;  Kohl  V.  Lynn,  34  Mich.  360;  Cary  v.  Hewitt,  26 
Mich.  228  ;  Flanders  v.  Chamherlin,  24  Mich.  305  ;  Ran- 
dull  V.  Higbec,  37  Mich.  40 ;  Byrd  v.  Forbes,  3  Wash.  St. 
318 ;  Chapman  v.  State,  5  Ore.  432  ;  Roberts  v.  Hunt,  61 
Vt.  612;  Brattlcboro  v.  W^^/Vr,  44  Vt.  459;  Windham  v. 
Spragiie,  43  Vt.  502  ;  Xezuman  v.    Waite,  43  Vt.  587. 
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F.   W.  Baldwin  for  the  plaintiff. 

The  plaintiff  was,  at  the  time  the  defendant  sold  it,  the 
absolute  owner  of  the  property  and  entitled  to  immediate 
possession.  Hence  he  might  maintain  trover.  Longey  v. 
Leach^  57  Vt.  377  ;  Ingalls  v.  Vance^  61  Vt.  584 ;  Roberts 
V.  Hunty  61  Vt.  612,;  Parker  v.  Chase  &  Buck^  62  Vt.  206  ; 
Enright  v.  Dodge^  64  Vt.  502  ;  Bank  of  Chelsea  v.  Fitts^ 
67  Vt.  57 ;  Chamberlin  v.  Clemence^  8  Gray,  389 ;  Ash^ 
mead  v.  Kellogg^  23  Conn.  76. 

TAFT,  J.  The  only  question  in  this  case  is,  can  the 
mortgagee,  under  a  statutorj'^  chattel  mortgage,  after  a 
breach  of  the  condition,  maintain  trover  against  the  mort- 
gagor, for  selling  the  mortgaged  property?  After  breach 
of  the  condition  a  mortgagee  is  entitled  to  possession  and 
can  maintain  trover  for  its  conversion  by  one  to  whom  the 
mortgagor  sells  it.  Longey  v.  Leach ^  57  Vt.  377.  The 
defendant  insists  that  the  plaintiff  cannot  recover,  for  that 
V.  S.,  s.  2265,  provides  an  exclusive  remedy,  by  a  sale 
at  public  auction  by  an  officer.  It  may  be  conceded  that  a 
sale  under  the  statute  is  the  only  sale  that  can  be  made 
by  the  mortgagee,  but  it  does  not  by  any  means  follow  that 
the  mortgagor,  if  he  converts  the  property  by  selling  it,  is 
not  liable  for  the  conversion.  What  remedy  has  the  mort- 
gagee, unless  he  can  maintain  an  action  of  trespass  or 
trover,  if  by  converting  it,  the  mortgagor  puts  it  out  of  the 
power  of  the  mortgagee  to  take  it  for  the  purpose  of  selling 
It?  It  is  also  claimed  that  the  mortgagee  has  a  remedy 
under  V.  S.,  s.  2262,  by  a  prosecution  of  the  mortgagor  for 
selling  the  property  without  the  mortgagee's  consent,  in 
which  case  if  the  respondent  is  convicted,  the  mortgagee 
receives  one  half  of  the  penalty,  of  double  the  value  of  the 
property,  but  gets  nothing  if  the  respondent  is  acquitted. 
The  action  under  s.  2262  is  a  penal  one,  Adams  v.  Fitch- 
burg  /?.  Co,y  67  Vt.  76,  and  was  not  intended  to  take  away 
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the  common  law  rights  of  the  mortgagee,  nor  to  compensate 
him  for  his  damages,  but  as  a  just  punishment  of  the  mort- 
gagor, for  his  wrongful  act  of  selling  the  property,  which  is 
prohibited  by  the  statute. 

yudgtnent  affirmed  and  cause  remanded. 


FRANK  BEAN  v.  J.  F,  BUNKER. 


October  Term,  1895. 


Non-ferformancc  of  contract   by   one  party   excuses  the 
other.      Waiver.     Evidence. 


1.  If  the  plaintiff  is  prevented  from  completing  a  contract  by 

the  failure  of  the  defendant  to  perform,  the  plaintiff  is 
thereby  excused  from  further  performance  upon  his  own 
part. 

2.  But  this  would  not  be  so  if  the  plaintiff  waived  performance 

by  the  defendant. 

3.  The  plaintiff  contracted  with  the  defendant  to  cut,  skid  and 

draw  six  hundred  thousand  feet  of  logs  or  more.  He  cut 
and  skidded  over  eight  hundred  thousand  and  drew  over 
six  hundred  thousand,  when  he  stopped,  claiming  that  he 
was  under  no  obligation  to  draw  more  by  the  terms  of  his 
contract.  The  price  for  cutting  and  skidding  was  distinct 
from  that  of  drawing,  and  plaiiitifl  had  been  paid  for  cut- 
ting and  skidding  the  whole.  He  had  not  been  paid  the 
.  full  amount  due  for  drawing,  but  at  one  time  had  con- 
sented to  continue  drawing  upon  being  paid  a  sum  less 
than  the  full  amount.  Held^  that  the  evidence  tended  to 
show  a  waiver  in  this  respect  and  that  that  issue  should 
have  been  submitted  to  the  jury. 
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4.  Dictum^  if  the  time  of  payment  was  waived,  it  could  not  be 

revived  without  distinct  notice  to  the  defendant. 

5.  The  plaintiff  claimed  that  after  the  execution  of  the  contract 

the  defendant  had  said  that  he  would  take  care  of  the  draw- 
ing beyond  six  hundred  thousand  feet.  Hcld^  that  the 
fact  that  the  defendant  settled  with  the  plaintiH  and  paid 
him  for  the  cutting  and  skidding  did  not  tend  to  establish 
that  claim. 

Assumpsit.  Pleas,  the  general  issue,  payment  and  offset. 
Trial  by  jury  at  the  April  term,  1895,  Franklin  county, 
Tyler,  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiff. The  defendant  excepts.  The  case  appears  in  the 
opinion. 

Adams  &  Mott  and  F.  W.  McGeUrickfov  the  defendant. 

Plaintiff  waived  the  right  to  insist  upon  payment  for 
drawing  according  to  the  terms  of  contract,  and  cannot  now 
allege  this  as  an  excuse  for  not  performing  upon  his  own 
part.     Coke  Lit.  211  b  ;  Taylor  v.  Gallup^  8  Vt.  340. 

The  contract  was  entire.  The  plaintiff  had  not  fulfilled 
upon  his  own  part  and  cannot  recover.  Kcenan  v.  BrowUy 
21  Vt.  86;  Kettle  v.  Harvey^  21  Vt.  301  ;  Planche  v.  Col- 
hum^  8  Bing.  14 ;  Withers  v.  Reynolds^  2  B.  and  A.  882  ; 
Hammond  v.  Buckmastcr^  22  Vt.  375-3S0 ;  Shaw  v.  Lewis- 
ion  T.  Co.  3  Pa.  415. 

Rustcdt  &  Locklin  and  Wilson  Jt  Hall  for  the  plaintiff. 

START,  J.  By  the  terms  of  the  written  contract,  relied 
upon  by  both  parties  in  the  court  below,  the  plaintiff  was  to 
cut,  skid  and  deliver  at  the  defendant's  mill  six  hundred 
thousand  feet,  or  more,  of  logs.  Acting  under  this  con- 
tract, the  plaintiff  cut  and  skidded  eight  hundred  and  thir- 
teen thousand  feet,  and  drew  six  hundred  and  forty  thousand 
feet,  and  then  abandoned  the  contract,  leaving  of  the  logs 
so  cut  and  skidded  one  hundred  and  seventy-three  thousand 
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feet  undrawn.  The  defendant  did  not  pay  for  the  drawing 
as  required  by  the  terms  of  the  contract.  The  court  in- 
tructed  the  jury,  that,  if  the  defendant's  failure  to  make 
payment  according  to  the  terms  of  the  contract  prevented 
the  plaintiff  from  drawing  the  balance  of  the  logs,  the  plain- 
tiff was  excused  from  further  performance  of  the  contract ; 
and  that  he  was  entitled  to  recover  the  contract  price  for  the 
work  done  under  the  contract. 

If  the  plaintiff  did  not  waive  his  right  to  insist  on  payment 
being  made  as  is  provided  in  the  contract,  the  charge  upon 
this  branch  of  the  case  was  correct.  Foster  v.  Knight^  L. 
R.  7  Ex.  Ill  ;  Fletcher  v.  Cole^  23  Vt.  114 ;  Chamberlin  v. 
Neal  et  al.^  9  Allen  410;  White  v.  Atkins^  8  Cush.  369; 
Stephenson  v.  Cady^  117  Mass.  6.  If  the  evidence  tended 
to  show  such  a  waiver,  the  failure  of  the  defendant  to  make 
payment  in  strict  compliance  with  the  terms  of  the  contract 
did  not  excuse  the  plaintiff  from  further  performing  his 
contract ;  and  the  omission  of  the  court  to  submit  this  ques- 
tion to  the  jury  was  error.  Tripf  and  Bailey^  Adminis^ 
traiorSyW.  The  Vermont  Life  Ins.  C^.,  55  Vt.  100 ;  Walsh^ 
Administratrix  v.  Vermont  Mutual  Fire  Ins,  Co,^  54  Vt. 
351  ;  Ring  v.  Windsor  County  Mutual  Ins,  Co.^  54  Vt. 
434;  Patnote  v.  Sanders^  41  Vt.  66  \  Boyle  v.  Parker^  46 
Vt.  343  ;  Seaver  v.  Morse^  20  Vt.  620  ;  Cahill  v.  Patter- 
son^ 30  Vt.  S92. 

We  think  that  the  evidence  tended  to  show  that  the  plain- 
tiff waived  his  right  to  insist  on  a  strict  compliance  with  the 
terms  of  the  contract  in  respect  to  payment,  and  that  he 
treated  the  contract  as  binding  and  subsisting  during  all  the 
time  he  was  cutting,  skidding  and  delivering  logs.  He 
continued  the  performance  of  the  contract,  when  he  knew 
that  the  defendant  was  in  default,  until  he  supposed  he  had 
fully  performed  the  contract  on  his  part.  When  he  stopped 
work,  he  did  not  claim  that  he  was  excused  from  further 
performing  the  contract  by  reason  of  a  breach  of  its   condi- 
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tions  by  the  defendant ;  but  he  insisted  that  he  had  cut, 
skidded  and  drawn  more  than  six  hundred  thousand  feet, 
and  that  the  contract  did  not  require  him  to  do  more.  He 
acquiesced  in  payments  of  less  than  the  sum  then  due,  and 
continued  to  work  under  the  contract.  When  the  defendant 
was  nearly  a  thousand  dollars  in  arrears  in  his  payments, 
he  consented  to  go  on,  a  payment  of  two  hundred  dollars 
being  made,  until  the  defendant  could  get  more  money. 
He  was  paid  in  full  for  cutting  and  skidding  the  logs,  and 
from  time  to  time  received  payments  towards  the  drawing, 
and  continued  in  the  performance  of  the  contract ;  and, 
when  he  stopped  work,  he  understood  that  he  had  fully 
performed  on  his  part.  From  this  and  other -evidence  re- 
ferred to  in  the  exceptions,  the  jury  might  properly  have 
found,  that  the  plaintiff  gave  the  defendant  to  understand 
that  he  would  not  insist  on  payment  being  made  in  exact 
compliance  with  the  terms  of  the  contract ;  that  the  defend- 
ant acted  upon  this  understanding ;  and  that  the  plaintiff 
knew  he  was  so  acting.  If  the  essentiality  of  the  time  of 
payment  was  waived,  it  could  not  be  revived  without  notice 
to  the  defendant  and  fixing  a  certain  and  reasonable  time 
within  which  payment  would  be  required.  Battel  w.  Matot^ 
58  Vt.  271. 

In  considering  the  exception  to  the  instruction  of  the 
court  as  to  the  effect  to  be  given  to  the  settlement  as  evi- 
dence, it  becomes  important  to  refer  to  the  contract  and  the 
issue  that  was  under  consideration.  The  written  contract, 
so  far  as  it  relates  to  the  compensation,  settlement  and  pay- 
ment for  the  cutting  and  skidding,  is  distinct  from  the 
contract  for  drawing  the  logs,  and  is  in  no  way  dependent 
upon  it.  By  the  terms  of  the  written  contract,  the  plaintiff 
was  to  have  two  dollars  for  every  thousand  feet  of  logs  that 
he  cut  and  skidded.  They  were  to  be  counted  every  thirty 
days,  and  payment  was  to  be  made  in  six  days  thereafter. 
On  the  9th  day  of  January,  1894,  the  parties   settled,   and 
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the  defendant  paid  the  plaintiff  in  full  for  the  cutting  and 
skidding;  and  there  was  no  controversj'  in  respect  to  the 
cutting  and  skidding.  The  issue  was  in  respect  to  the  fail- 
ure of  the  plaintiff  to  draw  the  logs  that  he  cut  and  skidded, 
in  excess  of  six  hundred  and  forty-three  thousand  feet. 
Th^plaintiti's  evidence  tended  to  show,  that,  subsequent  to 
the  making  of  the  written  contract,  the  defendant  agreed  to 
attend  to  drawing  all  logs  in  excess  of  six  hundred  thousand 
feet.  The  defendant's  evidence  tended  to  show  that  he  did 
not  so  agree,  and  that  the  plaintiff  had  not  performed  his 
contract,  in  that  he  had  not  drawn  all  the  logs  that  he  cut 
and  skidded.  Upon  this  branch  of  the  case  the  court 
instructed  the  jury  as  follows : 

**It  is  claimed  that  the  settlement  between  the  parties  in 
January,  1894,  in  respect  to  what  logs  had  been  cut  and 
skidded,  tends  to  show  that  the  defendant  was  willing  to 
pay  for  the  cutting  and  skidding  and  take  care  of  the 
drawing  himself.  You  will  say  what  importance  you 
attach  to  this  settlement.  It  is  a  circumstance  in  the  case, 
and  the  circumstance  of  the  defendant's  giving  credit  on 
his  books  for  the  cutting  and  skidding  at  one  time." 

By  this  instruciion,  the  court,  in  effect,  conceded  the 
claim  of  the  plaintiff;  and  the  jury  must  have  under- 
stood  that  the  fact  that  the  defendant  settled  and  paid 
for  cutting  and  skidding  the  logs  was  evidence  tending 
to  show  that  he  released  the  plaintiff  from  his  contract 
to  draw  all  of  the  logs  that  he  cut  and  skidded.  We 
think  the  evidence  has  no  such  tendency.  The  defend-- 
ant,  in  settling  and  paying  for  the  cutting  and  skidding, 
was  doing  what  the  contract  required  him  to  do.  He  could 
perform  the  contract  in  this  respect  without  having  the  fact 
that  he  did  so,  evidence  to  be  weighed  against  him  upon 
the  question  of  whether  he  had  released  the  plaintiff  from 
drawing  all  logs  in  excess  of  six  hundred  thousand  feet. 
The  written  contract  provides  for  a  separate  compensation 
for  cutting  and  skidding  and  a  distinct  time  for  payment,. 
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and  this  duty  to  settle  and  pay  for  the  cutting  and  skidding 
is  imposed  upon  the  defendant  by  an  independent  provision 
of  the  contract,  and  is  in  no  way  made  to  depend  upon 
whether  the  logs  were  drawn. 

The  charge  in  other  respects  was  correct,  and  there  was 
no  error  in  the  admission  of  evidence. 

Judgment  reversed  and  cause  remanded, 

Taft,  J.,  did  not  sit,  being  engaged  in  county  court. 


LOUISE  CLEMMONS  v.  WARREN  CLEMMONS. 


January  Term,  1895. 


Evidence,       Verdict  under  plea  in  offset. 


1.  The  question  being  as  to  the  value  of  the  plaintiff's  interest  as 

an  heir  in  the  estate  of  her  father,  which  consisted  of  a 
farm,  out  of  which  had  been  set  homestead  and  dower, 
testimony  as  to  the  value  of  the  whole  farm,  ami  of  the 
parts  aside  from  the  homestead  and  dower,  is  admissible. 

2.  Testimony  that  an   individual  loaned  money  to  the  defendant 

at  a  particular  time  does  not  tend  to  show  that  the  same 
individual  was  pressing  the  plaintiff  for  payment  at  the 
same  time. 

3.  Where  there  is  a  plea  in  set-off,  the  jury  should  return  a  ver- 

dict for  a  gross  sum,  and  need  not  specify  the  amounts  from 
which  they  strike  a  balance. 

Assumpsit.  Pleas,  the  general  issue,  payment,  statute  of 
limitations  and  offset.  Trial  by  jury  at  the  June  term,  1894, 
Bennington  county ,  Taft,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  excepts. 
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Wm.  D.  ClemonSt  Ihe  father  of  the  plaintiff  and  defend- 
ant, died  in  1875,  leaving  a  widow  and  these  two  children. 
His  estate  was  settled  in  the  probate  court,  and  in  1879  the 
property  was  passed  over  to  the  widow  and  children.  This 
property  comprised  the  home  farm  of  three  hundred  and 
eighty  acres,  with  the  personal  property  upon  said  farm. 
The  widow  was  entitled  to  a  homestead,,  which  was  set  out 
of  the  dwelling  house  upon  the  farm,  and  dower,  which  was 
assigned  to  her  in  the  farm,  and  comprised  about  two  hun- 
dred acres.  The  remainder  of  the  farm,  together  with  the 
reversion  of  the  widow's  dower  and  the  personal  property, 
belonged  to  the  plaintiff  and  defendant  in  common.  Feb- 
ruary 8,  1891,  the  plaintiff  sold  and  conveyed  to  the  defend- 
ant her  entire  interest  in  said  property,  and  this  suit  was 
brought  for  the  purchase  price. 

No  question  was  made  as  to  the  fact  of  the  sale.  The 
plaintiff  claimed  that  the  defendant  was  to  pay  her  what  the 
property  was  reasonably  worth.  The  defendant  insisted 
that  he  was  to  pay  sixteen  hundred  dollars,  that  he  had  paid 
the  same  by  paying  to  one  Hawley  a  note  for  eight  hundred 
and  sixty-five  dollars,  which  was  due  from  the  plaintiff  to 
Hawley,  and  a  debt  to  the  Battenkill  Bank,  an<'  it  was  not 
disputed  that  the  defendant  had  made  these  pa^  nents  on 
account  of  the  plaintiff. 

As  bearing  upon  the  value  of  the  plaintiff's  interest,  per- 
sons qualified  to  express  an  opinion  were  allowed  to  state, 
under  exception,  the  value  of  the  entire  premises,  and  also 
the  value  of  that  portion  of  the  farm  outside  the  homestead 
and  widow's  dower. 

The  plaintiff  testified  that  one  reason  why  she  made  the 
sale  was  because  Hawley  was  pressing  her  for  payment 
upon  his  note.  The  defendant  testified  that  Hawley  was 
not  pressing  the  plaintiflT  for  payment,  or  at  least  that  he  did 
not  know  of  it.  As  tending  to  support  his  claim  in  this  re- 
spect the  defendant  offered  to   show  that  when  he  took  up 
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the  plaintiffs  note  to  Hawley,  Hawley  let  him  have  one 
hundred  and  sixty-five  dollars  and  took  the  defendant's  note 
for  one  thousand  dollars. 

This  evidence  was  excluded  and.  the  defendant  excepted. 

The  defendant  claimed  to  recover  under  his  plea  in  offset 
for  various  items,  some  of  which  were  conceded.  The 
court  properly  instructed  the  jury  as  to  the  defendant's  right 
of  recovery  under  this  plea.  The  jury  returned  a  general 
verdict  for  the  plaintiff  and  the  defendant  excepted  to  this 
upon  the  ground  that  it  did  not  properly  dispose  of  his  plea 
in  offset. 

W.  B.  Sheldon  for  the  defendant. 

Batchelder  &  Bates  and  O.  M.  Barber  for  the  plaintiff. 

The  testimony  of  the  defendant  tending  to  show  that 
Hawley  did  not.  compel  him  to  pay  the  eight  hundred  and 
sixty-five  dollars  which  the  plaintiff  owed  Hawley  was  im- 
material and  irrelevant.  Alger  v.  Castle^  61  Vt.  53  ;  Law- 
rence V.  Baker ^  5  Wend.  301 ;  Commomvealth  v.  Buzzelly 
16  Pick.  153. 

MUNSON,  J.  The  plaintiff  claimed  to  recover  the  value 
of  her  interest  in  the  estate  of  her  father,  who  died  intestate, 
leaving  a  widow  and  two  children.  The  widow  was  entitled 
to  a  homestead,  and  both  homestead  and  dower  had  been 
set  out.  The  plaintiff  introduced  testimony  as  to  the  value 
of  the  various  portions  of  the  farm  with  reference  to  the  in- 
terests of  the  respective  parties.  She  was  also  permitted, 
against  the  defendant's  objection,  to  inquire  of  certain  wit- 
nesses what  the  whole  farm  was  worth,  and  what  the  land 
outside  of  the  dower  and  homestead  was  worth  in  connec- 
tion with  the  rest  of  the  farm.  Both  inquiries  were  per- 
missible. The  property  to  be  valued  consisted  of  an  undi- 
vided interest  in  the  fee  of  a  portion  of  the   farm,  and   an 
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undivided  interest  in  the  reversion  of  the  widow's  dower  in 
another  portion,  with  these  interests  affected  by  the  fact  that 
some  of  the  buildings  and  adjacent  land  which  naturally 
went  with  the  farm  had  ^been  separated  from  it.  It  is  ob- 
vious that  estimates  of  the  value  of  the  whole  farm,  and  of 
the  value  of  the  land  outside  the  homestead  and  dower  in 
connection  with  the  rest  of  the  farm,  might  aid  the  jury  in 
determining  thq  value  of  the  plaintiff's  interest. 

The  defendant's  offer  to  show  that  he  borrowed  money  of 
Hawley  at  the  time  he  paid  him  the  amount  of  the  plaintiffs 
note  was  properly  excluded.  The  testimony  was  offered  as 
tending  to  contradict  the  plaintiff's  statement  that  Hawley 
was  pressing  her  for  payment  at  the  time  she  conveyed  to 
the  defendant.  It  did  not  have  that  tendency.  An  unwil- 
lingness to  give  one  person  further  credit  is  entirely  con- 
sistent with  a  readiness  to  loan  to  some  other  person. 

It  is  not  necessary  to  consider  in  detail  the  exceptions 
taken  to  the  testimony  drawn  from  the  defendant  on  cross- 
examination.  None  of  them  can  be  sustained  without  ig- 
noring the  well-settled  rule  which  forbids  the  presumption 
of  error. 

The  jury  were  instructed  to  ascertain  the  amount  due  the 
defendant  under  his  plea  in  offset,  and  apply  it  upon  what- 
ever might  be  found  due  the  plaintiff  on  her  claim.  The 
verdict  contained  only  the  finding  that  the  plaintiff  recover  a 
certain  sum.  The  defendant  excepted  to  the  reception  of 
ihe  verdict  on  the  ground  that  it  did  not  properly  dispose  of 
the  claim  in  oflset.  The  exception  cannot  be  sustained. 
The  defendant  was  not  entitled,  as  a  matter  of  right,  to  a 
return  of  the  sums  allowed  the  respective  parties.  The 
only  finding  essential  to  the  validity  of  the  verdict  was  the 
sum  in  arrear.     R.  L.,  923. 

yudgmcnt  affirmed.  Execution  stayed  except  as  to 
^property  not  affected  by  the  proceedings  in  insolvency.  To 
he  certified  to  court  of  insolvency. 
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LYNDONVILLE  NATIONAL  BANK 

V. 

T.  C.  FLETCHER. 


October  Term,  1895. 


Promissory   note.     Forgery  of  surety*s  name  to  renewal. 
Negligence.     Estoppel. 


A  bank  owes  the  surety  upon  a  promissory  note  discounted  by 
it  no  duty  to  examine  into  the  genuineness  of  his  signa- 
ture upon  a  renewal,  and  is  not  liable  for  its  neglect  in 
failing  to  discover  that  such  signature  is  a  forgery,  unless, 
perhaps,  its  neglect  were  so  gross  as  to  amount  to  bad 
faith. 

If  the  bank,  believing  the  renewal  to  be  genuine,  stamps  the 
genuine  note  '*Paid,"  and  delivers  it  to  the  maker,  who 
thereupon  shows  it  to  the  surety,  telling  him  it  is  paid,  and 
thereby  induces  him  to  alter  his  condition  for  the  worse  by 
the  amount  of  the  note,  it  is  not  estopped  from  maintaining 
a  suit  upon  the  original  note  by  the  fact  that  it  stamped  the 
note  "Paid"  instead  of  "Renewed,"  for,  if  the  renewal  had 
been  genuine,  as  it  without  fault  supposed,  the  original 
note  would  have  been  paid  in  fact. 

Nor  is  the  bank  estopped  by  having  delivered  the  note  with 
the  stamp  "Paid"  upon  it  to  the  maker,  thereby  represent- 
ing to  the  surety  that  it  was  paid,  for  this  representation 
was  induced  by  the  fraud  of  the  maker  through  an  in- 
nocent mistake  upon  its  part,  and  a  representation  induced 
by  fraud  will  not  estop. 

Nor  is  it  a  case  for  the  application  of  the  rule  that  when  one 
of  two  innocent  parties  must  suffer  from  a  mistake,  he  who 
makes  the  mistake  must  bear  the  loss,  for  here  the  chances 
of  business  have  put  the  loss  upon  the  surety.  He  gave 
his  note  to  the  bank  which  he  has  never  paid,  and  which 
the  bank  is  not  estopped  from  collecting. 

Assumpsit.     Plea,  the  general  issue  with  notice  of  special 
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matter.  Trial  by  jury  at  the  June  term,  1895.  At  the 
close  of  the  evidence  the  court  directed  a  verdict  for  the 
plaintiff.     The  defendant  excepts. 

.  W.  P.  Stafford^  C  A.  Protity,  Harry  Blodgett  and 
Bates  &  May  for  the  defendant. 

The  plaintiff  by  stamping  the  note  *'Paid"  and  putting  it 
into  the  hands  of  Walter  notified  the  defendant  that  it  had 
been  discharged  and  the  defendant  acted  upon  that  informa- 
tion to  his  prejudice.  Hence,  the  plaintiff  is  estopped  from 
maintaining  this  suit.  Carpenter  v.  Kingy  9  Met.  511  ; 
Baker  v.  Briggs^  8  Pick,  i  ;  Harris  v.  Brooks ^  21  Pick. 
195  ;  Bank  v.  Schojield,  39  Vt.  590 ;  Bank  v.  Maskell^  51 
N.  H.  116;  Bankw.  Rudolf,  $  Neb.  527;  Tale  v.  Wat- 
son,  54  ]\Iinn.  173. 

The  question  is  not  whether  the  plaintiff  intended  to  de- 
ceive the  defendant,  but  whether  its  conduct  was  reasonably 
calculated  to  that  end.  West  v.  Guderian,  3  Tex.  Civ. 
App.  406;  Greene  v.  Smith,  57  Vt.  268 ;  Louks  v.  Kennis- 
ton,  50  Vt.  116;  Bank  v.  Hazard,  30  N.  Y.  226;  Hardy 
Bros,  V.  Bank,  51  Md.  562  ;  7  Am.  &  Eng.  Enc.  of  Law, 
p.  16;  Her.  Est.,  s.  953 ;  Big.  Est.,  480. 

Smith  &  Sloane  and  Dickerman  &  Young  for  the  plain- 
tiff. 

A  payment  of  a  note  in  counterfeit  money  or  forged 
paper  is  no  payment.  Gilman  v.  Peck,  11  Vt.  516;  Wemet 
V.  Missiquoi  Lime  .Co.,  46  Vt.  458;  Farr  v.  Stevens,  26 
Vt.  303;  Gillman  v.  Peck,  11  Vt.  516;  Bank  v.  Gore  (t 
Grafton,  15  Mass.  75. 

There  was  no  negligence  upon  the  part  of  the  plaintiff  in 
not  detecting  the  forgery.  Prank  v.  Lanier,  91  N.  Y. 
112. 

There  was  no  estoppel.  The  word  '*Paid"  was  stamped 
upon  the  note  through  the  fraudulent  act  of  Walter.  A  mis- 
representation made  through  mistake  or  induced  by   fraud 
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will  not  create  an  estoppel.  It  has  often  been  so  held  in 
cases  similar  to  the  one  at  bar.  Boynton  v.  Braley,  54  Vt. 
92;  Holden  v.  Ins.  Co.,  46  N.  Y.  i ;  Goodrich  v.  Tracy y 
43  Vt.  314;  Emerine  v.  (ySrien,  36  Ohio  491  ;  Lovinger 
V.  First  Nat.  Bank  0/  Madison,  81  Ind.  354  ;  Bitter  et  al. 
V.  Singmaster  et  al.,  73  Penn.  st.  400 ;  Hubbard  v.  Hart  et 
al  71  la.  668;  Bell  v.  Buckley,  11  Exc.  630;  Bank  of 
Newbury  v.  Richards,  35  Vt.  284 ;  Hayward  v.  Billings, 
48  Vt.  35S  ;  Blodgett  v.  Bickford,  30  Vt.  731. 

ROWELL,  J.  The  defendant  was  surety  for  Walter  on 
a  second  renewal  note  to  the  plaintiff  bank.  Walter  had 
put  $20,000  of  securities  into  the  defendant's  hands,  in  con- 
sideration of  which  he  agreed  to  and  did  indorse  for  him  to 
that  amount,  of  which  said  note  was  a  part.  The  bank 
knew  that  the  defendant  was  surety,  but  did  not  know  that 
he  had  security.  Said  note  was  taken  up  by  a  note  that 
Walter  sent  to  the  bank,  signed  by  him  and  purporting  to 
be  signed  by  the  defendant,  but  on  which  he  had  forged  the 
defendant's  name.  There  were  several  like  forged  renew- 
als, but  the  defendant  had  no  knowledge  of  any  of  theni  till 
the  bank  notified  him  of  the  approaching  maturity  of  the 
last  one  and  informed  him  that  it  would  not  be  renewed ; 
whereupon  he  went  to  the  bank,  saw  the  note,  pronounced 
his  name  thereon  a  forgery,  and  refused  to  pay  it,  and  there- 
upon, at  its  maturity,  this  suit  was  brought  thereon  and  on 
the  three  genuine  notes  and  another  of  the  forged  renewals. 

When  the  last  genuine  note  was  thus  taken  up,  the  bank 
stamped  it  '*Paid,"  and  sent  it  to  Walter,  who  carried  it  to 
the  defendant,  who,  when  he  saw  it,  was  thereby  induced 
to  believe  and  did  believe  that  it  was  paid  and  extinguished 
and  he  released  therefrom,  and  thereupon,  relying  on  that 
belief,  he  signed  another  note  for  Walter  for  the  same 
amount,  which  otherwise  he  would  not  have  done,  and 
whereby  he  was  damnified. 
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The  defendant  never  had  anything  to  do  with  the  bank 
concerning  any  of  the  notes  except  as  aforesaid,  but  the 
business  was  all  done  by  Walter. 

The  defendant  conceded  that  the  bank  believed  the  forged 
renewals  were  genuine,  and  acted  upon  that  belief  in  taking 
them,  and  otherwise  would  not  have  taken  them;  but  he 
claimed  that  the  cashier  was  negligent  in  taking  the  first 
forged  renewal  and  stamping  and  giving  up  as  paid  the  last 
genuine  renewal,  for  that  the  forgery  was  so  mapfest  that, 
as  a  careful  and  prudent  man,  with  both  notes  before  him, 
he  ought  to  have  detected  it ;  and  he  asked  to  go  to  the  jury 
on  that  question,  claiming  that  if  the  negligence  was  found, 
the  plaintiff  would  be  thereby  estopped  from  recovery  on  the 
last  genuine  note. 

The  defendant  also  claimed  that  by  stamping  said  last 
mentioned  note  '*Paid"  instead  of  "Renewed,"  as  the  fact 
was,  the  bank  made  a  false  statement,  to  its  knowledge, 
and  that  when  it  sent  the  note  to  Walter  thus  stamped,  it 
ought  to  have  known  that  he  would  show  it  to  the  defend- 
ant, and  that  the  defendant  would  be  thereby  induced  to  be- 
lieve it  was  paid  and  extinguished,  and  to  act  accordingly, 
to  his  prejudice,  or,  at  least,  that  it  ought  to  have  known 
that  such  would  naturally  and  probably  be  the  fact,  and 
that  if  the  jury  should  find  that  the  bank,  in  the  exercise  of 
the  requisite  care  and  prudence,  ought  to  have  so  known, 
then  what  it  did  in  this  behalf  amounted  to  a  representation 
by  it  to  the  defendant  that  the  note  was  in  fact  paid  and 
extinguished  ;  and  if  it  was  further  found  that  the  defend- 
ant acted  upon  that  representation  to  his  prejudice,  the 
plaintifi  would  be  estopped  from  recovery  on  that  note. 

The  defendant  further  claimed,  that  if  the  parties  are  to 
be  regarded  as  equally  innocent  in  the  matter,  and  the  tak- 
ing of  the  first  forged  renewal  and  the  stamping  and  giving 
up  as  paid  of  the  genuine  renewal  were  a  mere  mistake  on 
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the  part  of  the  bank,  then  the  loss  must  still  rest  upon  the 
plaintiff,  which  made  the  mistake,  and  on  which  the 
chances  of  business  have  placed  it. 

But  the  court 'ruled  against  the  defendant  on  all  his 
claims,  and  directed  a  verdict  for  the  plaintiff  for  the  amount 
of  the  last  genuine  renewal,  to  which  the  defendant  ex- 
cepted ;  and  he  now  makes  substantially  the  same  claim 
that  he  made  below. 

It  was  undoubtedly  the  duty  of  the  bank  to  act  in  good 
faith  towards  the  defendant  in  the  matter,  but  it  was  under 
no  further  duty  to  him.  Bank  of  Newbury  v.  Richards^ 
35  Vt.  281,  284.  The  presentation  by  Walter  of  the  first 
forged  renewal  was  a  representation  by  him  that  it  was 
genuine,  and  the  bank,  certainly  with  nothing  to  arouse  ils 
suspicion,  owed  the  defendant  no  duty  to  distrust  Walter 
and  to  examine  the  two  notes  to  see  whether  his  representa- 
tion was  true  or  not.  No  case  is  cited  nor  principle  sug- 
gested requiring  that.  A  bank  is  bound  to  know  the  signa- 
ture of  its  depositor,  and,  therefore,  if  it  pays  a  forged  check 
purporting  to  be  his,  it  must  bear  the  loss.  So  the  acceptor 
of  a  bill  is  bound  to  pay  it  although  the  drawer's  name  is 
forged,  for  the  presentation  of  the  bill  is  a  direct  appeal  to 
him  to  accept  or  to  reject  it.  It  is  an  inquiry  as  to  its  genuine- 
ness, addressed  to  the  one  who,  of  all  others,  is  supposed  to 
be  best  able  to  answer  it,  and  whose  answer  is  most  satisfac- 
tory. He  is,  moreover,  the  person  to  whom  the  bill  itself 
points  as  the  legitimate  source  of  information  to  others,  and 
if  he  were  permitted  to  dishonor  the  bill  after  he  has  once 
honored  it,  the  very  foundation  of  confidence  in  commercial 
paper  would  be  shaken.  But  the  drawee  of  a  bill  is  not 
bound  to  know  the  signature  of  the  payee,  nor  to  examine 
and  ascertain  whether  the  indorsement  is  genuine ;  and  if 
he  pays  on  a  forged  indorsement,  though  to  an  innocent 
holder,  he  can  recover  the  money.  Corn  Exchange  Bank 
V.  Nassau  Banky  91  N.  Y.  74 ;  Insurance  Co,  v.  Banky  60 
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N.  H.  442.  Nor  is  a  bona  fide  indorsee,  whether  before  or 
after  acceptance,  bound  to  inquire  into  the  genuineness  of  a 
bill,  in  order  to  retain  the  money  received  by  him  from  the 
drawee  in  payment  thereof.  Price  v.  NeaJe^  3  Burr.  1354,  a 
case  that  has  never  been  departed  from.  So  if  a  bank  re- 
ceives as  genuine,  fraudulently  altered  bills  of  its  own,  and 
passes  them  to  the  credit  of  a  depositor  who  acts  in  good 
faith,  it  is  bound  by  the  credit  thus  given,  for  it  was  its  duty 
to  know  its  own  bills.  Bank  oj  the  Untied  States  v.  Bank 
of  Georgia^  10  Wheat.  333. 

But  the  case  at  bar  is  unlike  the  case  of  a  drawee  who 
pays  or  accepts  a  forged  bill,  or  of  a  bank  that  receives  as 
genuine,  forged  notes  purported  to  be  its  own,  for  here  the 
bank  was  not  bound  to  know  the  defendant's  handwriting, 
and  it  was  not  its  duty  to  examine  with  reference  to  ascer- 
taining a  thing  that  it  was  not  bound  to  know.  But  by  this 
we  do  not  mean  to  say  that  it  could  shut  its  eyes  that  it 
might  not  see,  or  turn  away  lest  otherwise  facts  might  be 
disclosed  at  variance  with  what  it  represented  to  exist,  for 
that  would  be  bad  faith  and  a  breach  of  its  duty.  It  follows, 
therefore,  that  as  here  was  no  duty  to  examine,  there  was 
no  negligence  in  not  examining. 

Nor  was  the  representation  of  payment  that  the  bank 
made,  false  to  its  knowledge,  as  claimed,  but  true  in  its  be 
lief,  in  substance  and  effect,  for  had  the  forged  note  been 
genuine  it  would,  in  law,  have  paid  the  other  note  and  ex- 
tinguished it  as  affording  a  cause  of  action  against  the  de- 
fendant ;  and  as  knowledge  of  the  falsity  of  the  representa- 
tion is  not  imputable  to  the  bank,  as  it  was  not  in  a  position 
that  it  ought  to  have  known,  there  can  be  no  estoppel  on 
this  score. 

The  case  comes  to  this,  then,  that  said  representation 
was  a  mistake  on  the  part  of  the  bank,  arising  from  its  non- 
culpable  ignorance  of  the  truth,  and  brought  about  by  the 
fraud  of  Walter ;  and  it  would   seem  that  a   representation 
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induced  by  fraud  will  not  estop.  Big.  Estop.,  3d  ed.,  491. 
But  it  is  claimed  that  if  a  mistake,  the  case  is  one  that 
calls  for  the  application  of  the  rule  that  when  a  mistake  has 
been  made  from  which  one  of  two  innocent  parties  must 
suffer,  he  must  suffer  who  made  the  mistake,  especially 
when,  as  here,  the  chances  of  business  have  placed  the  loss 
upon  him ;  and  The  Gloucester  Bank  v.  The  Salem  Banky 
17  Mass.  33,  is  cited  in  support  of  this  proposition.  That 
was  a  case  in  which  the  plaintiff  had  paid  to  the  defendant, 
notes  on  which  the  name  of  its  president  had  been  forged, 
but  which  were  otherwise  genuine,  and  had  neglected  for 
fifteen  days  to  return  them ;  and  the  court  stated  the  ques- 
tion to  be,  whether,  as  between  the  parties  who  were 
equally  innocent  and  ignorant,  the  loss  should  remain  on 
the  plaintiff,  where  the  chances  of  business  had  placed  it, 
or  be  shifted  back  upon  the  defendant,  which  had,  by  good 
fortune,  rid  itself  of  it.  It  then  went  on  to  say,  that  in  all 
such  cases  the  just  and  sound  principle  of  decision  had 
been,  that  if  the  loss  could  be  traced  to  the  fault  or  neglect 
of  either  party,  it  should  be  fixed  on  him;  but  that  gener- 
ally, when  no  fault  nor  negligence  was  imputable  to  either 
party,  the  loss  had  been  suffered  to  remain  where  the  course 
of  business  had  placed  it.  But  the  first  part  of  that  princi- 
ple is  not  applicable  here,  for  the  loss  is  not  traceable  to  the 
fault  nor  the  neglect  of  the  plaintiff.  Nor  is  the  second 
part  any  more  applicable,  for  it  can  hardly  be  said  that  the 
chances  of  business  have  placed  the  loss  on  the  plaintiff, 
but  rather  on  the  defendant ;  but  if  it  can,  the  plaintifi^,  in 
legal  effect,  holds  the  defendant's  note,  and  it  has  not  been 
paid,  and  the  plaintiff  is  not  estopped  from  collecting  it  of 
him.  In  these  circumstances,  the  chances  of  business  can 
avail  the  defendant  nothing. 

Judgment  affirmed. 

Taft,  J.,  being  engaged  in  county  court,  did  not  sit. 
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TOWN  SCHOOL  DISTRICT  OF  BARRE 

V. 

E.  B.  COOK. 


January  Term,  1896. 


School  districts.     Action  of  town  to  recover  money  from 
treasurer.     Division  of  funds  among  taxpayers 
no  defense.     Interests 


1.  A   town  may    maintain   an  action  in  assumpsit  against  the 

treasurer  of  a  school  district  for  money  of  the  district  in 
his  hands,  which  became  the  property  of  the  town  when 
the  district  was  abolished  by  No.  20,  Acts  of  1892. 

2.  That  the  treasurer  has  divided  the  funds  among  the  taxpayers 

pursuant  to  a  vote  of  the  district  is  no  defense. 

3.  Nothing  further  appearing,  interest  will  run  from  the  begin- 

ning of  the  suit. 

Assumpsit.  Trial  by  court  at  the  September  term,  1895, 
Washington  county,  Thompson,  J.,  presiding.  The  court 
held  that  the  suit  should  have  been  brought  against  the 
school  district  and  gave  judgment  for  the  defendant.  The 
plaintiff  excepts. 

The  action  was  for  money  in  the  hands  of  the  defendant 
as  treasurer  of  school  district  No.  11,  in  Barre,  upon  the 
abolishing  of  that  district  by  Act  No.  20,  1892.  The 
defendant  had,  pursuant  to  a  vote  of  the  district,  before  the 
commencement  of  this  suit,  distributed  these  funds  among 
the  taxpayers  of  the  district. 
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John  W.  Gordon  for  the  plaintiff. 

The  money  in  possession  of  the  defendant  belonged  to 
the  plaintiff  and  the  district  had  no  authority  to  dispose  of  it 
by  dividing  it  among  the  taxpayers.  Its  action  in  that 
respect  was  void.  Town  of  Barre  v.  School  District  No. 
/J,  67  Vt,  108,  and  cases  cited  in  the  opinion  of  the  court 
and  brief  of  the  plaintiff.  Dickinson  v.  Linn^  36  Pa.  St. 
431 ;  Anthony  v.  AdamSy  i  Met.  284;  Stetson  v.  Kemfton^ 
13  Mass.  272 ;  Kelley  v.  Bemis^  4  Gray  83 ;  Cooley's 
Const.  Lim.  188 ;  Summer  v.  Beeler^  50  Ind.  341. 

Since  the  funds  belonged  to  the  plaintiff  an  action  will  be 
in  its  favor.  Eagle  Bank  v.  Smithy  5  Conn.  37  ;  State  v.  St. 
Johnsburyy  59  Vt.  332 ;  Brand  v.  Williams^  29  Minn. 
238;  Knapf  V.  Hobbsy  50  N.  H.  476;  Mason  v.  Waite^  17 
Mass.  574;  Pierce  v.  Cra/ts^  12  Johns.  90;  State  v.  JV.  T. 
Bankj  55  Pa.  St.  364;  Farmers^  etc.  Bank  v.  King^  58  Pa. 
St.  364 ;  Barber  v.  N,  T.  Nat.  Bank,  100  N.  Y.  31. 

S.  C,  Shurtleff  for  the  defendant. 

The  action  should  have  been  against  the  school  district. 
Town  of  Barre  v.  School  District  No.  ij  in  Barre y  67 
Vt.  108. 

TAFT,  J.  By  No.  20,  Acts  1892,  the  common  school 
districts  in  the  town  of  Barre  were  abolished  except  for  the 
settlement  of  their  pecuniary  affairs,  and  the  town  con- 
stituted a  single  district  for  school  purposes.  It  was  author- 
ized to  'Uake  charge  of  the  schoolhouses  and  the  property 
belonging  thereto,  within  their  respective  limits,"  and 
required  to  pay  all  outstanding  debts  that  had  accrued  for 
the  purchase  of  land,  erection  of  schoolhouses  and  repairs 
thereon.  The  act  required  that  all  other  indebtedness  of 
any  abolished  district  should  be  paid  by  such  district  in  the 
settiement  of  its  pecuniary  affairs.     No  reference  was  made 
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in  the  act  to  any  funds  that  might  be,  at  the  time  of  its 
passage,  in  the  treasury  of  the  abolished  district.  The 
abolished  district  No.  ii  then  had  in  its  treasury  five  hun- 
dred and  sixty-eight  fifty  one  hundredths  dollars  and  no 
indebtedness.  The  defendant  was  its  treasurer  and  held 
the  money.  The  plaintiff  is  the  town  district  of  Barre, 
and  seeks  to  recover  of  him  the  moneys  so  held  by  him  as 
treasurer  of  said  district  No.  ii. 

The  plaintiff  can  collect  the  amount  in  a  suit  against  the 
district.  Barre  v.  School  District  No,  /j,  67  Vt.  108. 
Can  it  maintain  an  action  against  the  defendant  to  recover 
the  funds  he  held  as  treasurer  of  the  abolished  district  No. 
II?  The  latter  held  the  funds  in  trust  for  school  purposes 
and  for  no  other  purpose.  By  force  of  Act  No.  20,  the 
plaintiff  became  its  legal  successor,  and  trustee  in  its  place, 
with  the  right  to  take  the  trust  funds  in  its  hands  and 
expend  them  in  the  execution  of  its  trust,  the  support  of 
common  schools.  The  effect  of  the  Act  No.  20  was  to  vest 
the  title  of  the  funds  in  the  plaintiff,  and  as  the  latter  had 
the  right  of  possession  and  the  legal  title,  and  the  trust  of 
the  defendant  as  treasurer  of  the  abolished  district  having 
ended,  the  property  being  in  money,  the  plaintiff  can  main- 
tain an  action  at  law  to  recover  the  funds.  Lynde  v. 
Davenport^  57  Vt.  597  ;  State  v.  St.  Johnshury^  59  Vt. 
332.  The  attempted  division  of  the  funds,  in  the  school 
district  treasury,  among  the  taxpayers,  was  null  and  no 
justification  to  the  defendant  for  having  paid  them  the 
money.  The  plaintiff  is  entitled  to  recover  the  sum  in  the 
defendant's  hands,  which  is  agreed  to  be  two  hundred  forty- 
five  fifty-seven  one  hundredths  dollars,  and  as  the  date  of 
the  demand  is  not  shown,  with  interest  since  the  bringing  of 
the  suit. 

Judgment  reversed  and  judgment  for  the  flaintiff. 
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STATE  OF  VERMONT  v.  WALTER  MARTIN,  APT. 


October  Term,  1895. 


Appeal  from  justice  Judgment  does  not  vacate  plea  oj  guilty. 


If  a  respondent  pleads  guilty  before  a  justice  and  then  appeals 
from  the  judgment,  the  county  court  may  in  its  discretion 
allow  the  respondent  to  withdraw  such  plea,  or  enter  judg- 
ment upon  the  same. 

Complaint  for  furnishing  intoxicating  liquor,  brought  be- 
fore a  justice  of  the  peace.  Before  the  justice  the  respond- 
ent plead  guilty  and  appealed  from  the  judgment  to  the 
county  court.  In  that  court  he  moved  to  withdraw  his  said 
plea.  Heard  upon  such  motion  at  the  March  term,  1895, 
Rutland  county,  Thompson,  J.,  presiding.  The  court 
denied  the  motion  and  gave  judgment  and  sentence  on  the 
plea.     The  respondent  excepts. 

y.  M,  Slade  for  the  respondent. 

The  appeal  vacated  all  the  proceedings  before  the  justice 
and  the  cause  stood  dc  novo  in  the  county  court.  R.  L.,  ss. 
1673,  1676;  Chitty  Crim.  Law  418. 

The  respondent's  request  for  leave  to  replead  should  have 
been  granted  as  a  matter  of  course.  Wickzvire  v.  State^ 
19  Conn.  477;  People  v.  Richmond^  57  Mich.  399;  State 
V.    Stephen^  71  Mo.  535. 

y.  C  yonesy  state's  attorney,  for  the  state. 
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Whether  a  respondent  shall  have  leave  to  withdraw  his 
plea  of  guilty  is  discretionary  with  the  court.  Clark  v. 
Siate^  31  Atl.  Rep.  979. 

TAFT,J.  The  respondent  Martin  was  complained  of 
before  a  justice  of  the  peace  for  the  unlawful  sale  of  intoxicat- 
ing liquors,  pleaded  guilty  and  took  an  appeal  to  the  county 
court.  He  there  moved  to  withdraw  his  plea,  and  plead 
not  guilty,  and  offered  testimony  to  show  that  such  had  been 
the  settled  practice  of  the  county  courts  for  the  last  ten  years 
and  the  settled  practice  of  many  of  the  courts.  The  court 
excluded  the  testimony,  denied  the  motion  and  rendered 
judgment  of  guilty  on  the  plea.  The  plea  was  upon  the 
record  before  the  court  and  as  much  a  part  of  it  as  the  com- 
plaint itself.  Whether  the  respondent  should  be  permitted 
to  withdraw  it  and  plead  anew,  was  a  matter  of  discretion 
to  be  exercised  by  the  county  court.  The  case  of  State  v. 
Little^  42  Vt.  430,  simply  holds  that  a  respondent  after  a 
plea  of  guilty  before  a  justice  of  the  peace  is  entitled  to  an 
appeal.     The  question  in  this  case  did  not  arise  in  that. 

A  majority  of  the  court  direct  the  judgment  that  there  is 
no  error  in  the  proceedings  and  the  res-poiident  take  nothing 
by  his  exceptions. 

A  like  case  against  John  Sheridan,  and  a  case  against  the 
respondent  Martin  for  owning,  keeping  and  possessing 
intoxicating  liquors  with  intent  to  unlawfully  sell  them,  were 
heard  at  the  same  time  and  are  disposed  of  in  like  manner, 
for  like  reasons. 

MuNsoN,  J.,  absent  in  county  court. 
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I 


STATE  OF  VERMONT  v.  WALTER  MARTIN,  APT. 


October  Term,  1895. 


Repeal  of  statute  by  implications.     Abatement  of  liquor 

nuisance. 


1.  No.  68,  Acts  1894,  providing  that  the  court  of  chancery  may 

abate  a  nuisance  created  by  the  unlawful  sale  of  intoxica- 
ting liquor,  does  not  repeal  by  implication  R.  L.,  ss.  3837- 
40,  which  provide  for  the  abatement  of  the  same  kind  of  a 
nuisance  by  other  means. 

2.  When  a  subsequent  statute  repeals  a  preceding  one  by  impli- 

cation considered. 

Appeal  from  the  judgment  of  a  justice  of  the  peace 
adjudging  the  respondent  guilty  of  maintaining  a  nuisance. 
In  the  county  court  the  respondent  moved  that  the  complaint 
be  dismssed  for  that  those  sections  of  the  statute  upon 
which  it  was  founded  were  repealed  by  Act  No.  68,  1894. 
Heard  upon  such  motion  at  the  March  term,  1895,  Rutland 
county,  Thompson,  J.,  presiding.  Motion  denied.  The 
respondent  excepts.  Exception  passed  to  supreme  court 
before  final  judgment. 

y.  M.  Slade  for  the  respondent. 

y.  C  Jones^  state's  attorney,  for  the  state. 

TAFT,  J.  The  respondent  is  complained  of  for  keeping 
a  nuisance  and  the  only  question  before  us  is  whether  R.  L., 
ss.  3837-8-9-40,  were  repealed  by  the  passage  of  No.  68,  Acts 
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1894.  They  were  not  repealed  in  express  terms.  The  two 
statutes  are  not  repugnant,  for  a  remedy  to  abate  a  nuisance, 
if  there  is  no  other  objection,  may  well  exist,  both  at  law 
and  in  equity.  It  is  argued  that  the  sections  in  question 
were  repealed  by  implication,  by  the  passage  of  the  Act  of 
1894.  A  repeal  by  implication  is  not  favored.  Although 
every  statute  is,  by  implication,  a  repeal  of  all  prior  statutes 
on  the  same  subject,  so  far  as  it  is  contrary  and  repugnant 
thereto,  and  that  without  any  repealing  clause,  it  is  not  a 
repeal  if  it  be  possible  to  reconcile  the  two  acts  of  the  legis- 
lature together.  A  repeal  by  implication  is  permitted  only 
in  cases  of  very  strong  repugnancy  or  irreconcilable  incon- 
sistency such  as  does  not  exist  in  this  case. 

Itis  insisted  that  the  legislature  intended  to  repeal  ss.  3837- 
8-9-40,  R.  L.,  by  the  passage  of  No.  68,  Acts  1894,  but  such 
could  not  have  been  its  intent,  for  at  the  same  session  the  sec- 
tions were  continued  by  the  passage  of  V.  S.,  ss.  4513-4-5-6. 

The  ruling  of  the  court  below  was  correct ^  its  judgment 
is  affirmed  and  cause  remanded. 
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DELLA  PARSONS  v.  GEORGE  PARSONS. 


May  Term,  1895. 


AnnuHment   of  marriage  for   that   consent  was   obtained 

by  /raud. 


1.  A  decree  of  the  county  court  annulling  a  marriage  under  V. 

S.,  s.  2261,  upon  the  ground  that  the  consent  of  the  peti- 
tioner was  obtained  by  fraud,  will  not  be  reversed,  if  there 
was  any  evidence  tending  to  show  such  fraud. 

2.  Evidence     showing    that    the     petitionee     fraudulently    ob- 

tained a  marriage  certificate  by  representing  to  the  town 
clerk  that  he  was  a  resident  of  the  town  where  he  was  not ; 
that  he  then  told  the  petitioner,  who  was  less  than  eighteen 
years  of  age,  that  the  certificate  was  all  right,  that  having 
obtained  it  they  were  obliged  to  get  married,  and  that  her 
parents  had  no  control  over  her  in  the  matter,  tends  to 
show  that  the  consent  of  the  petitioner  was  obtained  by 
fraud. 

Petition  for  the  annullment  of  a  marriage  for  that  the  con- 
sent of  the  petitioner  was  obtained  by  fraud.  Heard  at  the 
September  term,  1894,  Washington  county,  Munson  J., 
presiding.  The  court  found  the  fact  of  the  fraud  and  an- 
nulled the  marriage.  The  petitionee  excepted  for  that  there 
was  no  evidence  to  support  the  finding  of  fraud. 

W.  A,  Lord  and  J^.  Z.  Laird  for  the  petitionee. 

Dillingham^  Huse  &  Howland  for  the  petitioner. 

If  there  was  any  evidence  of  fraud,  the  decree  of  the 
county  court  cannot  be  disturbed.      Card  v.    Sargent^    15 
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Vt.    393 ;    Emerson   v^    Toun^,    i8   Vt.   603 ;    Stevens   v. 
Hewitty   30  Vt.  262  ;  Kelton  v.  Leonard^  54  Vt.  230. 

There  was  such  evidence.  Roberson  v.  C^/^,  12  Tex. 
356;  Lyndon  v.  Lyndon^  69  111.  43;  /ff^//  v.  /ff^//,  15 
Jurist  710;  Moot  V.  il/<?^/,  37  Hun.  288;  Mount  Holly  v. 
Andover^  11  Vt.  226;  C/«r^  v.  Fields  13  Vt.  460;  Barnes 
V.   Wyethey  28  Vt.  41 ;  ^S'A^r^  v.  ^SA^r^?,  60  Vt.  268. 

TAFT,  J.  This  is  a  proceeding  to  annul  a  marriage 
contract,  under  s.  2261  >  V.  S. ,  which  provides  that  a  marriage 
contract  may  be  annulled  when  the  consent  of  either  party 
was  obtained  by  fraud.  The  court  below  ''found  that  the  pe- 
titioner's consent  was  obtained  by  fraud  and  decreed  an  an- 
nulment of  the  marriage."  The  testimony  is  before  us,  and 
the  question  is  whether  there  was  any  testimony  in  the  case 
tending  to  support  the  finding.  If  there  was  the  decree  can- 
not be  disturbed.  Whether  there  was  any  testimony,  is  a 
question  subject  to  our  revision ;  its  weight  and  sufficiency 
was  for  the  court  below  and  cannot  be  revised  by  us.  The 
parties  never  voluntarily  cohabited,  an  essential  requisite 
to  a  decree.  V.  S.,  s.  2269.  The  petitionee  residing  in 
Berlin,  the  marriage  certificate  should  have  been  issued  by 
the  clerk  of  that  town,  V.  S.,  s.  2633,  but  failing  in  obtain- 
ing one  of  him  and  also  in  Montpelier,  the  petitionee  fraud- 
ulently obtained  one  in  Barre  by  falsely  representing  to  the 
clerk  in  that  town  that  he  resided  there  and  that  the  peti- 
tioner was  eighteen  years  of  age.  The  testimony  disclosed 
by  the  record  tends  to  show,  that  although  the  petitioner 
knew  of  the  misrepresentation  as  to  her  age,  she  believed 
that  the  certificate  was  valid  and  **all  right;"  that  the  peti- 
tionee represented  to  the  petitioner  that,  having  obtained  the 
certificate,  she  had  got  to  go  and  enter  into  the  marriage ; 
upon  her  stating  to  him  that  she  did  not  know  that  she  had 
got  to  go  and  get  married,  for  the  reason  that  the  certificate 
had   been  obtained,  he  repeated  the  representation ;    that 
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the  petitionee  further  represented  to  her,  that  her  parents 
had  no  right  to  control  her  in  the  matter  or  to  tell  her  what 
to  do.  Such  representation  was  false,  for  V.  S.,  s.  2637, 
reads  :  "A  town  clerk  shall  not  issue  a  marriage  certificate 
to  a  minor  without  the  consent  in  writing  of  the  parent  or 
guardian  of  such  minor,  if  there  is  one  competent  to  act." 
The  petitionee  knew  of  the  petitioner's  parents  for  he  was 
an  inmate  of  their  house,  and  knew  she  was  not  eighteen 
years  of  age.  The  triers  might  well  find  from  this  testi- 
mony that  her  consent  was  obtained  by  fraud ;  that  she  was 
made  to,  and  did  believe,  that  the  marriage  certificate  was 
valid,  that  she  was  under  compulsion  to  enter  into  marriage, 
and  that  her  parents  had  no  right  to  control  her  in  the  mat- 
ter; and  that  her  apparent  willingness  to  enter  into  the 
marriage,  at  the  time  of  its  solemnization,  was  the  result  of  the 
gross  fraud  practised  upon  her.  The  exception  taken  by 
the  petitionee  which  was  **to  the  rendition  of  the  judgment, 
on  the  ground  that  there  was  no  evidence  to  support  a  find- 
ing of  fraud"  is  not  sustained. 

Decree  annulling  the  marriage  affirmed. 

Start,  J.,  dissents. 
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ALBERT  E.  WHEELER 


GILBERT  M.  CAMPBELL. 


May  Term,  1895. 


Consideration  of  deed  shown  by  parol.      Understanding-  of 
party  to  contract  may  be  shown.     Competency 
of  witness.     Estoppel, 


The  true  consideration  of  a  deed  may  be  shown  by  parol,  al- 
though different  from  the  one  expressed  in  the  instrument 
itself. 

The  question  at  issue  was  whether  the  mortgage  under  which 
the  plaintiff  claimed  was  bona  fide.  This  mortgage  was 
from  the  plaintiff's  brother  and  purported  to  secure  a  note 
of  six  hundred  dollars.  The  defendant  had  brought  out 
upon  the  plaintiff's  cross-examination  the  fact  that  at  about 
the  date  with  the  execution  of  the  mortgage,  the  brother 
deeded  the  plaintiff  his  interest  in  a  certain  farm  in  Canada 
for  the  expressed  consideration  of  eight  hundred  dollars^ 
but  that  in  reality  no  money  was  paid.  Held^  that  the 
plaintiff  might  testify  upon  re-examination  that  by  a  verbal 
family  understanding,  he  was  to  have  this  farm  if  he  would 
remain  at  home  and  care  for  his  father  and  mother,  which 
he  had  done. 

The  wife  of  the  brother  was  a  competent  witness  to  conversa- 
tions between  the  plaintiff  and  her  husband  as  to  the  con- 
sideration of  the  note  secured  by  the  mortgage. 

She  might  testify,  as  identifying  the  occasion  and  character- 
izing the  transaction,  that  she  saw  them  figuring  their  ac- 
counts and  heard  the  remark :  ''That  is  all  right,  that 
makes  up  the  six  hundred  dollars." 
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5.  The  defendant  in  this  suit  was  an  officer  who  had  attached 
the  mortgaged  property  upon  the  debt  of  the  mortgagor. 
The  real  defendant  testified  that  before  the  attachment  he 
was  informed  by  the  plaintiff,  upon  inquiry,  that  his  brother 
owned  the  property,  and  that  he  caused  the  attachment  to 
be  made  relying  upon  this.  Held^  that  this  fact,  if  true, 
would  not  estop  the  plaintiff  from  maintaining  this  suit,  it 
not  appearing  that  the  object  of  the  inquiry  was  revealed 
to  him,  nor  that  he  made  any  representation  as  to  his  mort- 
gage. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at 
the  December  term,  1894,  Caledonia  county,  Munson,  J., 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  excepts. 

The  suit  was  brought  to  recover  money  in  the  hands  ol 
the  defendant  which  had  beei)  received  by  him  for  certain 
property  taken  upon  execution  and  sold  by  him,  as  an  offi- 
cer, in  a  suit  in  favor  of  Anthony  LaFoe  against  George  H. 
Wheeler.  The  plaintiff  claimed  said  propertj'^  by  virtue  ol 
a  chattel  mortgage  executed  by  George  H.  Wheeler  to  him- 
self October  5,  1892.  The  defendant  insisted  that  this 
mortgage  was  fraudulent  and  made  for  the  purpose  of  keep- 
ing that  property  from  attachment. 

The  plaintiff  and  George  H.  Wheeler  were  brothers. 
The  mortgage  purported  to  secure  a  note  from  George  H. 
Wheeler  to  the  plaintiff  for  six  hundred  dollars.  The  evi- 
dence of  the  plaintiff  tended  to  show  that  the  mortgage  and 
note  were  written  by  one  Willard,  town  clerk,  in  his  office  at 
Sutton,  on  the  day  they  bore  date ;  that  the  mortgage  was 
left  with  him  for  record,  and  the  note  taken  away  by  George 
H.  Wheeler ;  that  they  went  from  the  town  clerk's  office  to 
the  house  of  George  H.  Wheeler  and  there  looked  over 
their  accounts ;  that  there  was  found  a  balance  of  two  hun- 
dred dollars  due  the  plaintiff  from  said  George  H.  Wheeler  ; 
and  that  the  plaintiff  thereupon  paid  his  brother  four  hun- 
dred dollars  in  monej'  and  received  from  him  this  note. 

It  appeared  upon  the  cross-examination  of  the  plaintiff. 
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that  October  13,  1892,  the  said  George  H.  Wheeler  con- 
veyed to  him,  by  deed,  his  interest  in  a  certain  farm  in  Can- 
ada for  the  expressed  consideration  of  eight  hundred  dol- 
lars. Upon  re-examination,  the  plaintiff  was  allowed  to 
testify,  subject  to  the  exception  of  the  defendant,  that  this 
farm  was  the  old  homestead,  that  by  a  parol  family  ar- 
rangement it  was  agreed  and  understood  that  he  was  to  re- 
main at  home  and  care  for  his  father  and  mother  as  long  as 
they  lived,  and  that  if  he  did  so,  he  was  to  have  the  farm ; 
that  he  did  so  remain  at  home  and  care  for  his  father  and 
mother ;  that  it  was  his  understanding  that  by  virtue  of  this 
agreement  his  brother  had  no  interest  in  the  farm,  and  that 
this  was  the  real  consideration  for  the  deed,  no  money  hav- 
ing been  paid. 

The  wife  of  George  H.  Wheeler  was  permitted  to  testify, 
against  the  exception  of  the  defendant,  that  she  was  present 
when  her  husband  and  the  plaintiff  returned  from  the  town 
clerk's  office ;  that  she  saw  them  figuring  at  the  table,  saw 
the  plaintiff  give  her  husband  money,  and  heard  the  re- 
mark :  "That  is  all  right,  that  makes  up  the  six  hundred 
dollars." 

LaFoe  testified  that  before  making  the  attachment  he  had 
a  talk  with  the  plaintiff  about  the  ownership  of  the  stock, 
that  the  plaintiff  told  him  it  belonged  to  his  brother,  and 
that  he  relied  upon  this  statement  in  making  the  attachment. 
The  defendant  requested  the  court  to  charge  that  if  this  was 
found  to  be  the  fact,  the  plaintiff  would  be  estopped  from 
asserting  his  ownership  in  this  suit.  The  court  declined  to 
so  charge  and  the  defendant  excepted. 

Bates  &  May  for  the  defendant. 

The  contract  in  issue  and  on  trial  was  the  chattel  mort- 
gage from  George  H.  Wheeler  to  the  plaintiff.  Therefore, 
the  wife  of  George  H.  Wheeler  was  not  a  competent  wit- 
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ness.     V.  S.,  s.  1240,  last  clause;  V.  S.,  s.  1241 ;  Greenl. 
Ev.,  nth  Ed.  407. 

The  court  should  have  charged  as  requested  upon  the  es- 
toppel. ShuTV  V.  Beebe^  35  Vt.  208;  Soper  v.  Franks  47 
Vt.  368 :  Hick  V.  Cram^  17  Vt.  449. 

W.  P.  Stafford  for  the  plaintiff. 

The  testimony  of  Mrs.  George  H.  Wheeler  was  admis- 
sible, she  was  a  competent  witness,  and  her  testimony 
served  to  characterize  the  occasion.  Ross  v.  Bank  of  Bur- 
lington^  I  Aik.  43  ;  Hill  v.  Norths  34  Vt,  604 ;  White  v. 
Morton^  22  Vt.  15  ;  Bank  of  Woodstock  v.  Clarke  25  Vt. 
308 ;  State  v.  Howard^  32  Vt.  380  ;  Eddy  v.  Davis^  34  Vt. 
209;  Barber  v.  Bennett^  58  Vt.  476. 

There  was  no  estoppel.  It  does  not  appear  that  the 
plaintiff  knew  that  his  statement  to  LaFoe  was  to  be  acted 
upon.  Hicks  V.  Cranty  17  Vt.  449;  White  v.  Langdon^  30 
Vt.  599.  See  as  decisive  of  the  present  question  :  Turner 
V.  Waldo ^  40  Vt.  51 ;  Wakefield  v.  Grossman^  25  Vt.  298  ; 
Wooley  V.  Chamberlain^  24  Vt.  270. 

TAPT,  J.  It  was  not  error  to  admit  parol  testimony  to 
show  that  that  the  consideration  of  the  conveyance  of  the 
Canadian  property  from  George  H.  Wheeler  to  the  plaintiff 
was  not  the  one  expressed  in  the  deed.  It  is  not  essential 
that  the  actual  consideration  of  a  deed  be  expressed  therein. 
It  may  be  shown  by  parol.      Wood  v.  Beach ^  7  Vt.  522. 

The  defendant  insists  that  it  was  error  to  permit  the  plain- 
tiff to  state  his  understanding  of  the  contract,  and  not  the  facts 
of  the  case.  The  defendant  did  state  the  facts.  He  staled 
that  he  remained  at  home  '*upon  a  family  parol  understand- 
ing and  agreement"  that  he  should  have  the  farm  in  con- 
sideration of  paying  his  father's  debts  and  supporting  his 
parents  through  life,  that  his  brother  was  a  party  to  the 
understanding  and  agreement,  and  that,  having  fulfilled  the 
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agreement  on  his  part,  in  pursuance  of  such  understanding, 
he  took  a  conveyance,  from  his  brother,  of  the  latter's  inter- 
est in  the  farm.  He  further  stated  that  he  understood  his 
brother  had  no  interest  in  the  farm  because  he,  the  plaintiff, 
had  fulfilled  the  contract  or  understanding  as  above  stated. 
The  plaintiff  paid  no  money  consideration  to  his  brother  at 
the  time  of  the  conveyance,  but,  he  testified,  that  the  deed 
was  given  and  received  in  pursuance  of  said  long  standing 
agreement.  The  honesty  of  the  transaction  was  brought  in 
question,  and  as  it  was  to  a  great  extent  the  understanding 
of  the  parties  that  constituted  the  contract  between  them,  the 
plaintiff  had  a  right  to  state  how  he  understood  the  matter, 
both  as  to  establishing  the  Qontract,  and  as  bearing  upon  his 
good  faith.  What  a  person  understands  is  often  admissible 
as  in  Linsley  v.  Lovely^  26  Vt.  123  ;  Slate  v.  Lockwoody  .58 
Vt.  378. 

The  wife  of  George  H.  Wheeler  was  a  competent  wit- 
ness. Her  husband  was  not  a  party  to  the  suit  and  could 
not  be  aflFected  by  any  judgment  rendered  therein.  Her 
competency  was  not  affected  by  s.  1240,  V.  S.  She  was 
competent  at  common  law.  That  she  could  testify  to 
conversations  between  her  husband  and  a  third  person,  see 
Higbeev.  McMillan^  18  Kan.  133;  Mercer  v.  Patterson^ 
41  Ind.  440;  Griffin  v.  Smithy  45  Ind.  366.  The  testimony 
of  Mrs.  Wheeler  was  admissible.  She  testified  she  saw  the 
plaintiff  give  her  husband  money,  saw  them  figuring  their 
accounts,  and  heard  the  remark:  ''That  is  all  right,  that 
makes  up  the  six  hundred  dollars."  The  testimony  was  ad- 
missible to  identify  the  occasion.  Hill  v.  Norths  34  Vt. 
604,  and  as  characterizing  the  act  of  figuring  the  amount  of 
the  accounts  and  payment  of  the  money.  Ross  v.  Bank^  i 
Aik.  43  ;  Barber  v.  Bennett^  58  Vt.  476. 

LaFoe,  the  real  defendant,  testified  that  before  attaching 
the  property  in  question  the  plaintiff  told  him  it  belonged  to 
to  his  brother,  and  that  he,   LaFoe,  relied  upon  the  state- 
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ment  in  making  the  attachment,  and  requested  the  court  to 
charge,  if  that  fact  was  found,  it  would  estop  the  plaintiff 
from  now  claiming  it.  It  does  not  appear  that  the  plaintiff 
was  inquired  of  concerning  the  property,  nor,  if  so,  that  he 
was  informed  of  the  object  of  the  inquiry.  The  plaintiff's 
interest  was  that  of  a  mortgagee  and  it  does  not  appear  that 
he  made  any  representation  as  to  his  mortgage  interest. 
That  the  alleged  statements,  if  made,  would  not  constitute 
an  estoppel,  see /r/V:^5  v.  Cram^  17  Vt.  449;  Strong  v. 
Ellsworihy  26  Vt.  366 ;  White  v.  Langdon^  30  Vt.  599 ; 
Shaw  V.  Beehe^  35  Vt.   205  ;  Soper  v.  Franks  47  Vt.  368. 

judgment  affirmed. 
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EMMA  F.  REYNOLDS 


KIMBALL  CHYNOWETH. 


Ju:;e  Term,  1895. 


Waiver  by  pleading.     Letting  upon   chares*     Assumpsit. 
Husband  and  wijc.     Agency >      Witness. 


1.  By  pleading  to  a  nevv  count  a  party  waives  his  right  to  move 

to  dismiss  the  same  .is  being  for  a  different  cause  of  action. 

2.  Any  testimony  may  he  introduced  upon  a  trial  which  is  perti- 

nent to  the  issues  joined. 

3.  That  the  plaintiff  has  let  the  defendant  a  farm  upon  shares  is 

a  good  consideration  for  a  promise,  upon  his  part,  to  carry 
the  same  on  in  a  good  and  husbandlikc  manner. 

4.  In  such  case  the  plaintiff  may  maintain  assumpsit  for  a  breach 

of  that  promise. 

5.  It  i^eing  found  that  the  husband  acted   as  the  agent  of  the 

plaintiff  in  tlie  letting  of  the  farm  and  in  looking  after  it  in 
her  behalf  during  the  contiiuiance  of  the  lease,  he  ma}'^  tes- 
tify to  the  manner  in  wliich  it  was  carried  on,  and  the 
amount  of  the  damage  which  accrued  to  the  plaintiff  by 
reason  of  the  poor  husbanchy  of  the  defendant. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at 
the  June  term,  1895,  Orange  county,  Rowell,  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant excepts. 

It  appeared  that  in   May,    1894,   the  defendant  took  the 
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mowing  and  tillage  land  upon  the  plaintiffs  farm  to  carry 
on  upon  shares  and  that  he  had  occupied  the  same  for  the 
season  under  that  arrangement.  The  plaintiff  claimed  that 
under  said  contract  the  defendant  was  bound  to  carry  on  the 
land  in  a  good  and  husbandlike  manner,  that  he  had  not 
done  sOj  that  in  consequence  the  value  of  the  land  had  been 
depreciated  and  the  plaintiff  had  not  received  what  she 
ought  for  her  share.  The  evidence  of  the  defendant  tended 
to  show  the  contrary. 

The  case  was  appealed  from  the  judgment  of  a  justice. 
Upon  the  trial  before  him  the  plaintiff  sought  to  recover 
upon  the  common  counts  only.  In  the  county  court  the 
plaintiff  filed  a  special  count,  and  upon  the  trial  in  that 
court  waived  the  common  counts  and  relied  only  upon  the 
special  count.  The  defendant  objected  to  the  introduction, 
of  any  evidence  under  this  count,  for  the  reason  that  it  was 
for  a  new  cause  of  action,  and  further  objected  that  assump- 
sit would  not  lie  between  the  parties  since  they  were  tenants 
in  common.  The  court  ruled  that  the  defendant,  by  plead- 
ing the  general  issue  to  the  special  count,  had  waived  his 
right  to  object  that  it  was  for  a  new  cause  of  action,  and 
held  that  any  testimony  pertinent  to  the  issue  joined  was 
admissible. 

At  the  close  of  the  testimony  the  defendant  again  moved 
for  a  verdict  in  his  favor,  for  that  assumpsit  would  not  lie. 
This  motion  the  court  also  overruled.  To  the  above  rulings 
the  defendants  excepted. 

The  court  found,  as  a  preliminary  question,  that  the 
plaintiff's  husband  acted  as  her  agent  both  in  the  making  of 
the  contract  with  the  defendant  and  also  in  the  general  man- 
agement and  oversight  of  the  farm  during  the  time  in  ques- 
tion. Thereupon,  against  the  exception  of  the  defendant, 
the  husband  was  permitted  to  testify  as  to  the  particulars  in 
which  the  farm  was  not  carried  on  in  a  husbandlike  manner. 
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and  as  to  the  nature  and  amount  of  damage  which  thereby 
accrued  to  the  plaintiff. 

The  special  count  was  as  follows : 

**In  a  further  plea  of  the  case,  for  that  the  defendant  on 
the  first  day  of  May,  A.  d.  1894,  at  said  Vershire,  was 
tenant,  on  shares,  of  the  mowing  and  tillage  lands  of  a  cer- 
tain farm  and  lands  situate  in  said  Vershire,  owned  and 
occupied  by  said  plaintiff,  and  in  consideration  thereof,  he, 
the  defendant,  then  and  there  undertook  and  promised  the 
plaintiff  to  manage,  use  and  cultivate  said  mowing  and  til- 
lage lands  during  said  tenancy,  in  a  good  and  husband- 
like manner.  And  the  plaintiff  says  that  the  defendant  was 
and  continued  tenant,  on  shares,  to  the  plaintiff,  of  said 
mowing  and  tillage  lands  from  the  time  of  his  making  said 
promise  and  undertaking  until  the  first  day  of  October,  a. 
D.  1894;  yet  the  defendant,  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and  intending  to  wrong  the 
plaintiff,  did  not,  during  the  continuancy  of  said  tenancy, 
manage,  use  and  cultivate  the  said  mowing  and  tillage 
lands  in  a  good  and  husbandlike  manner,  in  this,  that  the 
said  defendant  did  not  cut  and  make  into  hay  a  large  quan- 
tity of  grass,  standing  and  growing  thereon  ;  and  the  de- 
fendant did  not  properly  hoe  and  cultivate  the  corn  and  po- 
tatoes growing  on  said  tillage  lands,  during  said  tenancy; 
and  did  not  take  care  of  and  protect  said  potatoes  from  being 
destroyed  by  insects — all  of  which,  the  plaintiff  avers,  is 
contrary  to  good  husbandry,  and  also  contrary  to  said 
promise  and  undertaking  of  the  defendant;  by  means 
whereof  the  said  mowing  field  and  tillage  lands  became  and 
were  greatly  impoverished,  and  rendered  less  productive 
than  they  otherwise  would  have  been ;  and  the  plaintiff  did 
not,  during  said  tenancy,  receive  for  her  share  as  much  hay, 
corn  and  potatoes  as  she  otherwise  would  and  ought  to  have 
had  and  received." 

John   W.  Gordoji  for  the  defendant. 

No  evidence  should  have  been  received  under  the  second 
count.  B^odek  (Sr  Co,\,  Htrschfield^  57  Vt.  12;  Carpen-- 
t€r\.  Gookin^  2  Vt.  49S  ;  Dewey  v.  Nicholas^  44  Vt.  24; 
Stevenson  v.  Mudgelt^  34  Am.  Dec.  155  and  note ;  McDer- 


Digitized  by  VjOOQIC 


Vt.]  REYNOLDS  v,  CHYNOWETH.  107 

midv.  Tinkam  et  aL^  53  Vt.  915  ;  Waterman  v.  Conn.  & 
Pass.  R.  R.  Co.^  30  Vt.  610;  Sumner  v.  Brown^  34  Vt. 
194;  Saville  et  al.  v.  Welchs  58  Vt.  683;  Dunham  v. 
Powers^  42  Vt.  i ;  Kimmis  v.  Stiles^  44  Vt.  351 ;  Vt.  St., 
s.  1154. 

By  pleading  the  general  issue  the  defendant  did  not  lose 
his  right  to  object  that  this  count  was  for  a  new  cause  of 
action.  This  objection  might  be  taken  even  after  verdict 
upon  motion  in  arrest.  Brodck  &  Co.  v.  Htrsch fields 
supra ;  Carpenter  v.  Gookin^  supra ;  Green  et  al.  v. 
Starr ^  52  Vt.  426;  Merritt  v.  Dearth^  48  Vt.  65. 

The  parties  were  tenants  in  common  and  assumpsit  would 
not  lie.  Aiken  et  al.  v.  Smithy  21  Vt,  172 ;  Warner  v. 
Hoisington^  42  Vt.  94;  Freeman,  Coten.  and  Part.,  s.  94; 
Bernal  v.  Hovious^  79  Am.  Dec.  147  ;  Peck  v.  Carpenter^ 
supra  ;  Wiswall  v.  Wilkins^  5  Vt.  87  ;  Hayden  v.  Merrill^ 
44  Vt.  336 ;  Shepherd  v.  Richards^  2  Gray  424  ;  Dickinson 
V.   Williams^  11  Cush.  258. 

The  declaration  does  not  disclose  a  cause  of  action.  Hay- 
den V.  Merrill^  44  Vt.  341  ;  Chambers  v.  Chambers^  3 
Hawk.  232;  Freeman,  Coten.  and  Part.,  s.  284. 

Darling  &  Darling  for  the  plaintiff. 

By  pleading  the  defendant  has  waived  his  right  to  object 
that  the  special  count  is  for  a  new  cause  of  action.  Peck  v. 
Smith,  3  Vt.  265  ;  Way  v.  Wakefield,  7  Vt.  223  ;  Blodgett 
v.  Skinner,  15  Vt.  716 ;  Bachop  v.  Hill,  54  Vt.  507  ;  Luce 
V.  Hoisington,  56  Vt.  436 ;  Sherman  v.  Johnson,  58  Vt. 
40 ;  Seymour  v.  Brainard,  66  Vt.  320. 

It  appearing  that  the  husband  of  the  plaintiff  was  her 
agent  in  the  management  of  this  farm  during  the  time  that 
the  defendant  was  in  possession  of  it  under  his  contract,  the 
testimony  of  the  husband  was  properly  admitted  as  to  every- 
thing which  transpired  touching  upon  the  subject  matter  of 
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that  agency  during  its  continuance.  Cavendish  v.  Troy^  41 
Vt.  108  ;  Bates  v.  Sharon ^/[^  Vt.  474  ;  Fulsom  v.  Concord^  46 
Vt.  13s;  Stone  V.  Tuffer,  58  Vt.  409;  Knight  v.  Smithy 
57  Vt.  529;  Evarts  v.  Middlebury^  53  Vt.  628;  Kelley  v. 
Kelley^  63  Vt.  41  ;  Maughan  v.  Burns'  Est.^  64  Vt.  316. 

The  parties  were  not  tenants  in  common  and  assumpsit 
maybe  maintained.  Bond  w:  Hays  ^  Exr.^  12  Mass.  34; 
Wilby  V.  Phinny^  Admr.y  15  Mass.  121  ;  Cillefs  Adntr,  v- 
Tcnny^  31  Vt.  401. 

TAFT,  J.  By  pleading  to  the  new  count  the  defendant 
waived  his  right  to  move  to  dismiss  it  upon  the  ground  that 
it  was  for  a  new  cause  of  action.  Seymour  v.  Brainard^ 
66  Vt.  320. 

The  court  ruled  it  was  competent  to  introduce  any  testi- 
mony pertinent  to  the  issue  joined.  That  this  ruling  was 
correct  see  Barney  v.  Bliss^  2  Aik.  60;  Wheelock  v» 
Wheelock,  5  Vt.  433 ;  Allen  v.  Parkhurst^  10  Vt.  557  ; 
Onion  v.  Fullerton^  17  Vt.  359;  Briggs  v.  Mason^  31  Vt. 
433  ;   Car f  enter  v.   Welch^  40  Vt.  251. 

A  good  consideration  is  alleged  in  the  special  count. 
The  bare  relation  of  landlord  and  tenant  was  a  sufficient 
consideration  for  the  promises  laid.  Powley  v.  Walker ^  5 
Term  373. 

The  count  has  all  the  elements  of  a  declaration  in  con- 
tract. An  allegation  ol  the  consideration,  the  promises,  a 
breach,  and  the  resulting  damages.  The  tenancy  was  of  a 
letting  upon  shares  and  that  the  plaintiff  can  maintain  as- 
sumpsit was  decided  in  Lafoint  v.  Scott^  36  Vt.  309, 
which  in  its  facts  is  analogous  to  the  case  at  bar. 

The  plaintiffs  husband  was  her  agent  in  making  the  lease 
of  the  land  and  in  the  general  management,  control  and 
oversight  of  it.  All  the  matters  to  which  he  testified,  under 
objection,  had  reference  to  the  very  matters  within  the  scope 
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■of  his  agency.     No  question  is  now  made  as  lo  the  testi- 
mony of  the  witness,  Rowell. 

The  foregoing  holdings  cover  all  the  questions  raised 
under  the  motions,  to  order  a  verdict,  to  set  it  aside,  and  in 
arrest,  and  all  made  by  the  defendant's  brief. 

yudgment  affirmed. 


STATE 


ALBERT  EMERY  AND  RICHARD  PEDNEAU. 


January  Term,  1896. 


Criminal  law.     Several  larcenies  on  the  same  expedition. 
Agreement  with  prosecuting  attorney. 


I.  The  theft  of  several  articles  at  one  and  the  same  time  and 
place  constitutes  but  one  indivisible  crime,  although  the 
articles  belong  to  ditferent  owners,  and  a  conviction  or  ac- 
quittal for  the  larceny  of  one  of  the  articles  would  bar  a 
prosecution  for  the  theft  of  the  others. 

a.  Out  the  theft  of  several  things  at  different  times  and  places, 
upon  the  same  expedition,  creates  distinct  larcenies. 

3.  If  a  respondent,  who  has  committed  several  larcenies  in  the 
course  of  the  s^me  enterprise,  pleads  guilty  to  one  upon  an 
understanding  with  the  state's  attorney  that  there  shall  be 
no  further  prosecution,  the  trial  court  may  enforce  the 
^gr^ment. 

Indictment.     Plea,  not  guilty.     Trial  by  jury  at  the  Sep- 
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tember  term,  1895,  Franklin  county,   Munson,  J.,  presid- 
ing.    Verdict,  guilty.     The  respondents  except. 

The  respondents  were  indicted  jointly  for  the  larceny  of 
certain  clothing  exposed  for  drying.  At  the  April  term, 
1895,  informations  had  been  filed  against  the  respondents 
charging  them  with  the  larceny  of  clothing  from  sev- 
eral different  persons,  but  not  the  one  named  in  this  in- 
dictment. The  prosecution  then  knew  of  the  larceny  for 
which  the  indictment  was  found.  At  the  aforesaid  April 
term,  the  respondents  pleaded  guilty  to  the  informations, 
and  were  sentenced  to  six  months  in  the  house  of  correction. 
They  claimed  that  the  plea  in  those  cases  was  entered  upon 
the  understanding  with  the  state's  attorney  that  no  further 
prosecution  should  be  had.     They  offered  to  show  : 

**First.  That  on  the  13th  day  of  December,  1894,  their 
premises  were  searched,  and  various  articles  of  propery 
were  found  in  their  possession,  belonging  to  several  persons 
other  than  themselves,  among  whom  was  the  person  named 
in  this  indictment,  and  the  properly  therein  named ;  that 
complaints  and  warrants  were  issued  against  them  for  all 
the  articles  found  in  their  possession ;  that  the  respondents 
pleaded  guilty  to  each  of  said  complaints,  and  desired  to 
have  all  matters  disposed  of ;  that  they  were  bound  up  for 
their  appearance  before  the  county  court,  and  committed  to 
jail,  where  they  remained  until  the  April  term  of  the  Frank- 
lin county  court,  1895. 

**Second.  That  at  said  term  an  arrangement  was  made 
with  the  state's  attorney,  whereby  an  information  should  be 
by  him  filed  against  these  respondents,  charging  them  with 
the  crime  of  which  they  were  charged  in  the  complaints 
aforesaid,  to  which  information  these,  respondents  were  to 
plead  guilty,  under  the  promise  that  such  action  on  their 
part  would  fully  settle  and  end  all  state  cases  then  pending 
against  them,  in  relation  to  the  property  so  found  in  their 
possession,  and  relying  on  said  promises,  these  respondents 
did  plead  guilty  to  said  information,  and  were  sentenced  by 
said  court  to  serve  six  months  in  the  house  of  correction,  at 
Rutland,  which  these  respondents  had  served  to  the  full  sat- 
isfaction of  the  law,  and,  further,  that  the  offence  charged 
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in  this  indictment  is  one  of  the  offences  which  these  re- 
spondents were  told  should  be  merged  in  the  information  to 
which  they  pleaded  guilty,  as  aforesaid." 

Of  this  offer,  the  court  admitted  the  portion  designated 
"First,"  and  excluded  that  designated  "Second,"  to  which 
the  respondents  excepted. 

C  G.  Austin  for  the  respondents. 

The  larceny  of  several  articles  at  the  same  time  is  but  one 
offence,  and  a  conviction  for  the  theft  of  one  bars  a  prose- 
cution for  the  theft  of  the  others.  Wilson  v.  StatCy  45  Tex. 
76;  Lorion  v.  SiatCy  7  Mo.  55  ;  Wright  v.  Stote^  17  Tex. 
App.  152 ;  State  v.  Damon^  2  Tyler  338 ;  Jackson  v. 
StatCy  14  Ind.  327;  Guenther  v.  People^  24  N.  Y.  100; 
Archb.  Cr.  Pr.  &  PI.  243;.Bish.  Crim.  Law  994;  People 
V.  Goldstein^  32  CaL  432 ;  State  v.  BenkafUy  7  Conn.  414 ; 
Crenshaw  v.  State^  4  Tenn.  122  ;  Adams  v.  State,  16  Tex. 
App.  162. 

Isaac  JV.  Chase,  state's  attorney,  for  the  state. 

If  an  act  constitutes  two  distinct  offences,  a  conviction  ol 
one  will  not  bar  a  prosecution  for  the  other.  State  v.  Poss^ 
4  Lea  442;  State  v.  Martin,  76  Mo.  337;  State  v. 
Stewart,  3  West  C.  R.  229;  Howard  v.  State,  8  Tex. 
App.  447  ;  Potter  v.  State,  9  Id.  55. 

An  agreement  with  a  state's  attorney,  not  to  prosecute, 
cannot  be  pleaded  at  bar.  U.  S.  v.  Lea,  4  McLean  103  ; 
Co/n.  V.  Knappy  10  Pick.  493. 

TYLER,  J.  It  is  an  elementary  rule  in  criminal  law, 
that  the  theft  of  several  articles  at  one  and  the  same  time 
and  place,  and  by  one  and  the  same  act,  constitutes  but  one 
indivisible  crime,  even  though  the  articles  belong  to  differ- 
ent owners,  and  that  a  judgment  of  conviction  or  acquittal 
of  the  theft  of  one  of  the  articles  is  a  bar  to  a  prosecution  for 
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the  theft  of  the  others.  A  prosecution  and  conviction  or 
acquittal  for  any  part  of  a  single  crime  bars  any  further 
prosecution  based  upon  the  whole  or  a  part  of  the  same 
crime. 

It  is  equally  well  settled  that  if,  on  the  same  expedition, 
there  are  several  distinct  larcenous  takings,  as  taking  the 
goods  of  one  person  at  one  place,  and  afterwards  taking 
the  goods  of  another  person  at  another  place,  and  so  on,  as 
many  crimes  are  committed  as  there  are  several  and  distinct 
takings.  None  of  the  cases  cited  on  the  respondents'  brief 
go  beyond  this  rule. 

The  case  does  not  even  show  that  the  larceny  charged  in 
the  indictment  was  committed  on  the  same  expedition  as  the 
crime  for  which  the  respondents  had  previously  been  con- 
victed and  sentenced,  though  the  court  below  seems  to  have 
given  the  respondents  full  opportunity  to  show  it. 

If  that  court  had  found  that  an  agreement  was  made  at  a 
former  term  between  the  state's  attorney  and  the  respond- 
ents' counsel,  that  if  the  respondents  would  plead  guilty  to 
one  offence  of  larceny,  they  would  not  be  further  prose- 
cuted, it  might  have  enforced  the  agreement.  There  is  no 
•question  for  revision  here. 

yudgmcnt  that  the  respondents  take  nothing  by  their  ex^ 
ceptions;  judgment  on  verdict. 
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SCOTT  DUNKLEE  v.  C.  M.  GOODNOUGH. 


January  Term,  1896. 


Parol  evidence.     Note  payable  in  specific  articles. 


u  A  subsequent  parol  agreement,  not  inconsistent  with  a  writ- 
ten contract,  may  be  shown. 

3.  The  plaintifi  brought  suit  upon  a  promissory  note  payable  in 
lumber  on  or  before  June  i,  1894.  Upon  trial,  the  defend- 
ant testified  that  subsequently  to  the  giving  of  the  note,  it 
was  agreed  between  the  parties  that  the  defendant  was  to 
get  out  the  boards  and  notify  the  plaintiff,  who  was  to  be  at 
home  to  receive  them  and  tell  the  defendant  where  to  un- 
load them  ;  that  he  did  before  June  i,  notify  the  plaintiff, 
by  letter^  that  the  boards  were  ready  for  delivery,  but  re- 
ceived no  reply  from  him,  in  consequence  ot  which  he  had 
not  made  delivery.  Held^  that  this  would  not  relieve  the 
defendant  from  his  obligation  to  deliver  the  boards  on  or 
before  June  i ,  and  that  the  note  had  become  payable  in 
money. 

3.  Negotiations  after  June  i,  looking  to  the  delivery  of  other 
lumber,  but  not  coming  to  an  agreement  in  that  respect, 
would  be  immaterial. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at 
the  March  term,  ^895,  Windham  county,  Rowell,  J.,  pre- 
siding. The  court  directed  a  verdict  for  the  plaintiff.  The 
defendant  excepts. 

The  case  appears  in  the  headnotes  and  opinion. 

Haskins  <t  Stoddard  for  the  defendant. 

The   parol    testimony    was    properly    admitted.     Fields 
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Admr.j  v.  Mann,  42  Vt.  65  ;    Winn  v.  Chamberlin^  32  Vt. 
319 ;  Bradley  v.  Pike,  34  Vt.  215. 

Waterman,  Martin  &  Hitt  for  the  plaintiff. 

The  parol  testimony  varied  the  written  contract  and  was 
inadmissible.  Bradley  v.  Bentley^  8  Vt.  242 ;  Isaacs  v. 
Elktns,  II  Vt.  678 ;  Gilman  v.  Moore,  14  Vt.  457  ;  Gates 
V.  Moore,  51  Vt.  222. 

TYLER,  J.  This  action  is  brought  upon  a  promissory 
note  given  by  the  defendant  to  the  plaintiff  October  16, 
1883,  for  $40,  payable  June  i,  1884.  An  agreement  was 
attached  to  the  note  stating  that  it  was  given  for  a  sewing 
machine  which  was  to  remain  the  plaintifPs  until  payment, 
said  payment  to  be  made  in  spruce  and  pine  boards  deliv- 
ered at  Brattleboro.  The  plaintiff  at  the  same  time  gave 
the  defendant  a  writing  agreeing  to  take  such  boards,  deliv- 
ered at  Brattleboro  on  or  before  June  i,  1884,  in  payment^ 
at  such  prices  as  the  Esteys  paid. 

The  defendant's  testimony  was  properly  admitted.  It  did 
not  enlarge,  vary  or  contradict  the  terms  of  the  written  con- 
tract. It  tended  to  show  a  subsequent  oral  agreement,  not 
inconsistent  with,  but  in  addition  to,  the  written  contract. 
Stephen's  Dig.  of  Ev.  134,  gives  as  an  instance  where  oral 
evidence  may  be  used — to  prove : 

"The  existence  of  any  separate  oral  agreement  as  to  any 
matter  on  which  a  document  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  if,  from  the  circumstances  of  the 
case,  the  court  infers  that  the  parties  did  not  intend  the  doc- 
ument to  be  a  complete  and  final  statement  of  the  whole  of 
the  transaction  between  them." 

In  Field,  Admr.,  v.  Mann,  40  Vt.  61,  it  appeared  by  a 
written  contract,  that  the  defendant  had  received  of  the 
plaintiff's  intestate,  $300  on  a  lot  of  furs  billed  at  a  larger 
sum,  and  that  the  money  was  to  apply  in  payment  for  the 
furs  if  the  parties  could  agree  on  the  prices.     It  was  held 
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that,  as  the  writing  was  silent  in  respect  to  the  time  in  which 
the  parties  should  agree,  it  was  competent  to  show  a  subse- 
quent parol  agreement  that  the  intestate  should  give  the  de- 
fendant notice,  within  three  days,  whether  he  would  keep 
the  furs  and  pay  for  them,  or  not.  In  the  present  case,  it 
was  proper  for  the  defendant  to  show  that  after  the  writings 
were  executed,  a  parol  agreement  was  made  that  when  the 
defendant  had  his  boards  ready  for  delivery  he  should  no- 
tify the  plaintiff  of  the  fact  so  the  plaintiff  might  be  at  home 
to  receive  them  and  direct  the  defendant  where  to  unload 
them,  and  that  he  sent  the  plaintiff  such  notice. 

But  the  parol  agreement,  when  proved,  did  not  relieve  the 
defendant  from  the  written  obligation  to  deliver  the  boards 
on  or  before  June  i,  1884.  That  agreement  evidently  had 
reference  to  June  i .  There  is  nothing  to  indicate  an  inten- 
tion by  the  parties  to  extend  the  time  of  delivery  beyond 
that  date  if  it  were  competent  to  extend  it  by  parol. 

The  written  contract  required  no  demand  by  the  plaintiff, 
but  made  it  the  duty  of  the  defendant  to  deliver  the  boards 
before  a  certain  date  if  he  would  avoid  liability  to  pay  the 
note  in  money.  As  the  plaintiff  did  not  enlarge  the  time  of 
payment,  and  made  no  reply  to  the  defendant's  letter,  the 
defendant's  liability  was  left  to  depend  upon  the  terms  of 
the  written  contract.  His  liability  to  pay  in  monej'^  became 
fixed  June  i,  and  the  subsequent  negotiations  relative  to 
other  kinds  of  lumber  are  immaterial. 

yudgmefit  afirmed. 
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FORSYTH  &  INGRAM  v.  MANN  BROTHERS. 


January  Term,  1895. 


Statute  of  frauds.     Contract  to  furnish  special  article. 

Damages. 


1.  A  conlract  for  the  furnishing  of  a  particular  article,   intended 

for  a  special  purpose  and  not  adapted  to  the  general  mar- 
ket, is  not  within  the  statute  of  frauds  as  a  contract  for  the 
sale  of  goods. 

2.  So  held  with  reference  to  a  contract  to  furnish  a  granite  mon- 

ument of  a  special  design  for  a  particular  purpose. 

3.  The  fact  that  the  defendants,  who  were  quarry  men  and  man- 

ufacturers of  granite,  were  not  compelled  by  the  contract 
to  build  the  monument  themselves,  but  were  at  libert}'  to 
purchase  a  part  or  all  of  it  elsewhere,  does  not  vary  the 
rule. 

4.  The  defendants  contracted  to  furnish  the  monument  .within  a 

certain  time.  Upon  learning  that  the  defendants  would  not 
furnish  it,  the  plaintifis  at  once  procured  stock  and  had  the 
monument  cut.  Owing  to  the  circumstance  that  the  work 
must  be  done  in  the  winter,  the  monument  cost  more  than 
it  otherwise  would.  Held^  that  the  plaintiffs  could  re- 
cover the  difference  between  the  contract  price  and  the 
actual  cost,  and  that  the  fact  that  the  monument  was  fur- 
nished somewhat  sooner  than  the  defendants'  contract  pro- 
vided, was  immaterial,  it  not  appearing  that  the  cost  was 
thereby  increased. 

5.  The  personal  services  of  the  plaintiffs  in  procuring  stock  and 

superintending  the  construction  were  properly  reckoned  as 
a  part  of  the  cost. 

6.  A  change  in  the  quality  of  a  portion  of  the  stock  for  the  better 

should  not  be  considered  if  the  cost  was  no  more. 

Assumpsit.     Plea,  the  general  issue.     Trial  by  court  at 
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the  March  term,  1895,  Washington  county,  Start,  J.,  pre- 
siding. Judgment  for  the  plaint^Is.  The  defendants  ex- 
cept. 

John  W.  Gordon  and  George  W.  Wing  for  the  defend- 
ants. 

The  contract  was  within  the  statute  of  frauds.  Benj. 
Sales,  Bennett's  Ed.,  s.  102  ;Lee  v.  Griffin,  i  B.  &  S.  272  ; 
Pawelskiv.  Hargreaves,  47  N.J.  L.  334;  Cook  v.  Wil- 
/arrf,  65  N.  Y.  352  ;  Goddard  v.  Binney^  115  Mass.  450; 
Gardner  \,  Joy,  9  Met.  177;  Lamb  v.  Crafts,  12  Met. 
356;  Clary  V.  Nichols,  107  Mass.  547;  Brown,  St.  Fr., 
Sth  ed.,  s.  308;  Highiv.  Ripley,  19  Me.  139;  Pitkin  v. 
Noyes,  48  N.  H.  294;  Prescott  v.  Lock,  51  N.  H.  94;  At- 
water  v.  Houghs,  29  Conn.  508 ;  Ide  &  Smith  v.  Stantony 
15  Vt.  685  ;  Ellison  et  al.  v.  Brigham,  38  Vt.  64 ;  Smith 
V.  Surman,  8  B.  &  C.  561. 

W.  A.  Lord  and  Dillingham,  Huse  &  How  land  for  the 
plaintiffs. 

The  contract  was  not  within  the  statute.  Ellison  et  aL 
V.  Brigham,  38  Vt.  64. 

ROWELL,  J.  The  plaintiffs  carried  on  a  wholesale 
granite  business,  and  the  defendants  quarried  and  manu- 
factured granite.  The  plaintiffs  having  agreed  to  furnish  a 
monument  for  the  state  of  Minnesota,  to  be  erected  at  Get- 
tysburg, contracted  with  the  defendants  therefor  at  and  for 
the  price  of  $4,100.  The  court  says  it  did  not  find  that  the 
defendants  were  to  bestow  their  personal  skill  and  labor 
upon  the  monument,  nor  that  there  was  anything  in  the 
understanding  or  agreement  that  would  have  prevented 
them  from  purchasing  it  elsewhere  in  whole  or  in  parts, 
instead  of  manufacturing  it  from  their  quarries  and  at  their 
shop. 
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The  defendants'  original  offer  in  the  premises  was  in 
writing,  but  was  so  modified  by  verbal  changes  before  ac- 
ceptance that  the  contract  must  be  regarded  as  resting 
wholly  in  parol ;  and  the  principal  question  is,  whether  it  is 
within  the  statute  of  frauds. 

The  cases  on  the  subject  are  conflicting  and  irreconcila- 
ble, but  capable  of  a  somewhat  accurate  classification. 
Clay  V.  Tales ^  i  H.  &  N.  73,  was  for  printing  a  book  and 
finding  materials,  and  was  discussed  as  if  the  questioiO  was 
quite  new  and  without  authority.  The  contract  was  held 
not  to  be  within  the  statute  of  frauds.  The  true  criterion 
was  said  to  be,  whether  work  is  the  essence  oi  the  contract, 
or  whether  it  is  the  materials  supplied.  Pollock,  C.  B., 
said  that  his  impression  was  that  in  the  case  of  a  work  of 
art,  whether  in  gold,  silver,  marble,  or  plaster,  where  the 
application  of  skill  and  labor  is  of  the  highest  description, 
and  the  material  is  of  no  importance  compared  with  the 
labor,  the  price  could  be  recovered  as  work,  labor,  and  ma- 
terials ;  that  no  doubt  in  such  cases  it  is  a  chattel  that  is 
bargained  for,  and  if  delivered,  could  be  recovered  for  as 
goods  sold  and  delivered,  but  still  it  could  also  be  recov- 
ered for  as  work,  labor,  and  materials.  It  is  said  in  JLee  v. 
Griffifiy  I  B.  &  S.  272,  that  this  case  is  sui generis ^  and  the 
test  there  adopted  is  rejected,  though  the  court  said  they 
should  be  bound  to  follow  it  in  a  case  precisely  similar  in 
its  circumstances.  Lee  v.  Griffin  is  an  extreme  case.  It 
was  brought  by  a  dentist  to  recover  for  artificial  teeth  made 
for  a  lady  who  died  before  she  took  them,  and  of  whose 
will  the  defendant  was  executor,  and  held  to  be  within  the 
statute  of  frauds  as  being  a  contract  for  the  sale  of  goods. 
Crompton,  J.,  says  :  "The  teeth  are  the  principal  subject- 
matter  ;  and  the  case  is  near  that  of  a  tailor  who  measures 
for  a  garment  and  afterwards  supplies  the  article  fitted" ; 
and  he  lays  down  this  test:  "When  the  contract  is  such 
that  a  chattel  is  ultimately  to  be  delivered  by  the  plaintiff  to 
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the  defendant,  when  it  has  been  sent,  the  cause  of  action  is, 
goods  sold  and  delivered."  Hill,  J.,  states  the  test  thu^ : 
''When  the  subject-matter  of  the  contract  is  a  chattel  to  be 
afterwards  delivered,  then  the  cause  of  action  is,  goods  sold 
and  delivered,  and  the  seller  cannot  sue  for  work  and  labor." 
Blackburn,  J.,  thus : 

"If  the  contract  be  such  that  it  will  result  in  the  sale  of  a 
chattel,  the  proper  form  of  action,  if  the  employer  refuses 
to  accept  the  article  when  made,  would  be  for  not  accepting. 
But  if  the  work  and  labor  be  bestowed  in  such  a  manner 
that  the  result  would  not  be  anything  that  could  properly  be 
said  to  be  the  subject  of  sale,  then  an  action  for  work  and 
labor  is  the  proper  remedy." 

He  said  he  did  not  think  that  the  relative  value  of  the 
labor  and  the  materials  on  which  it  was  bestowed  can  in 
any  case  be  the  test  of  what  is  the  cause  of  action ;  that  if  a 
sculptor  contracts  to  execute  a  work  of  art  for  another, 
much  as  the  value  of  the  skill  might  exceed  that  of  the  ma- 
terials, the  contract  would,  nevertheless,  be  for  the  sale  of  a 
chattel.  This  case  is  said  to  have  settled  the  law  in  Eng- 
land, and  from  it  Mr.  Benjamin  deduces  this  rule : 

"If  the  contract  is  intended  to  result  in  transferring,  for  a 
price,  from  A  to  B,  a  chattel  in  which  B  had  no  previous 
property,  it  is  a  contract  for  the  sale  of  a  chattel ;  and  unless 
that  be  the  case,  there  can  be  no  sale."  i  Benj.  on  Sales, 
121,  Corbin's  ed. 

Mr.  Brown  says  that  all  the  cases  under  this  head  of  the 
statute  have  been  cases  of  contracts  that,  when  carried  out, 
resulted  in  the  sale  of  a  chattel ;  that  the  very  question  has 
always  been  whether,  notwithstanding  that  fact,  the  partic- 
ular contract  should  be  regarded  as  for,  not  the  resulting 
chattel,  but  the  labor  or  the  technical  or  artistic  skill  of 
which  the  purchaser  was  to  receive  the  benefit ;  and  that  the 
case  of  Lee  v.  Griffin  seems  to  reject  rather  than  to  illustrate 
this  difficult  distinction,  which  a  long  course  of  authority  has 
introduced  into  the  law  of  the  construction  of  the  statu. e. 
Brown  on  Stat.  Frauds,  5th  ed.,  s.  309  a. 
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In  New  York  they  go  to  the  other  extreme,  and  hold  that 
an  agreement  for  the  sale  of  a  thing  not  in  existence  at  the 
time,  but  which  the  contractor  is  to  manufacture  or  to  put 
into  condition  to  be  delivered,  is  not  a  contract  of  sale,  and 
so  not  within  the  statute.  The  difference  between  their  rule 
and  the  English  rule  is  this ;  one  looks  to  the  time  at  which 
the  contract  was  made ;  the  other  to  the  time  at  which  it  is 
to  be  performed,  and  if  then  it  is  a  chattel,  it  is  a  sale. 
Cook  V.  Willard,  65  N.  Y.  352.  Some  of  the  states  follow 
the  New  York  rule  more  or  less  closely,  while  others  do 
not,  and  also  reject  the  English  rule  as  settled  in  Lee  v. 
Griffin. 

In  Massachusetts  they  have  avoided  both  of  these  ex- 
tremes, and  hold  that  a  contract  for  the  sale  of  articles  in 
existence,  or  for  such  as  the  vendor  in  the  ordinary  course 
of  his  business  manufactures  or  procures  for  the  general 
market,  whether  on  hand  at  the  time  or  not,  is  a  contract 
for  the  sale  of  goods  to  which  the  statute  applies ;  but  that 
on  the  other  hand,  if  the  goods  are  to  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special  order  and 
not  for  the  general  market,  the  case  is  not  within  the  statute. 
It  is  said  to  be  true  that  in  "tha  infinitely  various  shades  of 
different  contracts"  there  is  some  practical  difficulty  in  dis- 
posing of  the  questions  that  arise,  yet  that  there  is  no  ground 
for  saying  that  there  is  any  uncertainty  in  the  rule  itself, 
and  that  its  correctness  and  justice  are  clearly  implied  or 
expressly  affirmed  in  all  their  decisions  upon  the  subject. 
Goddaidy.  Binney^  115  Mass.  450,  which  was  this:  The 
plaintiff  agreed  to  build  a  buggy  for  the  defendant  and  to 
deliver  it  at  such  a  time.  The  defendant  gave  directions  aa 
to  the  style  and  finish,  and  it  was  built  accordingly  and 
marked  with  his  monogram-  It  was  destroyed  by  fire  be- 
fore delivery,  and  the  plaintiflT  sued  for  the  price.  Lee  v. 
Griffin  was  pressed  upon  the  attention  of  the  court,   and  it 
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was  asked  to  overrule  J//Ar<?r  v.  Howarthy  21  Pick.  205. 
But  the  court  said  that  the  case  before  it  was  a  much 
stronger  case  than  Mixer  v.  Howarth^  for  the  carriage  was 
not  only  built  for  the  defendant,  but  in  conformity  in  some 
respects  with  his  directions,  and  at  his  request  was  marked 
with  his  initials,  and  that  it  was  neither  intended  nor  adapted 
for  the  general  market,  and  that  as  they  were  by  no  means 
prepared  to  overrule  that  case,  they  must  hold  that  the 
statute  did  not  apply  to  the  contract. 

Under  this  rule  the  test  is,  not  the  non-existence  of  the 
article  at  the  time  of  the  bargain,  as  in  New  York,  nor 
whether  the  contract  will  result  in  the  sale  of  a  chattel,  as 
in  England,  but  whether  the  goods  are  such  as  the  vendor, 
in  the  ordinary  course  of  his  business,  manufactures  or  pro- 
cures for  the  general  market,  or  whether  they  are  manu- 
factured especially  for  the  vendee  and  on  his  special  order, 
and  not  for  the  general  market,  and  for  which  they  are 
neither  intended  nor  adapted. 

The  equity  of  this  rule  is  expressly  recognized  by  the 
supreme  court  of  New  Hampshire  in  Pitkin  v.  Noyes^  48 
N.  H.  294,  2  Am.  Rep.,  218,  226.  In  Cason  v.  Cheeley^ 
6  Ga.  554,  it  is  said  that  ex  aequo  et  bono^  a  man  who 
agrees  to  bestow  his  labor  in  the  manufacture  of  goods  for 
a  price,  and  which  price  he  must  lose  unless  the  goods  are 
received  by  him  who  ordered  them,  ought  to  be  paid,  and 
that  a  statute  that  would  protect  the  purchaser  from  liability 
in  such  a  case  would  alike  be  impolitic  and  unjust.  It  is  no 
answer  to  say  that  the  vendor  may  protect  himself  in  such 
a  case  by  a  memorandum  of  the  contract,  for  the  question 
is  whether  the  contract  comes  within  the  statute. 

This  court  said  in  Ellison  v.  Brighamy  38  Vt.  64,  that 
the  fact  that  work  and  labor  are  to  be  performed  upon  the 
subject  of  the  contract  before  delivery,  does  not  necessarily 
take  the  contract  out  of  the  statute  ;  that  to  take  it  out,  the 
contract  must  require  the  performance  thereon  of  such  work 
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and  labor  as  will  materially  change  the  character  of  the 
property,  and  make  it,  when  to  be  delivered,  essentially 
different  from  what  it  was  when  the  contract  was  made  ;  in 
short,  that  the  contract  must  be  one  for  manufacture,  or  in 
other  words,  for  work  and  labor.  Whether  the  rule  as 
there  stated  needs  modification,  to  make  it  entirely  accurate, 
need  not  be  considered,  for  it  is  certainly  accurate  in  em- 
bracing, as  it  does,  contracts  for  the  manufacture  of  goods 
on  special  orders,  without  which  they  would  not  be  manu- 
factured at  all,  and  for  a  special  purpose,  for  which  alone 
they  are  adapted,  and  for  which  alone  they  have  value, 
which  is  the  case  with  the  monument  in  question.  This 
comes  clearly  within  the  Massachusetts  rule,  which  we 
regard  preferable,  in  this  particular  at  all  events,  as  avoid- 
ing the  extremes  we  have  noticed,  and  as  best  according 
with  the  law  as  understood  and  administered  in  this  state. 

But  it  is  said  that  as  the  defendants  were  not  bound  to 
bestow  their  personal  skill  and  labor  upon  the  monument, 
but  were  at  liberty  to  get  others  to  make  it  for  them,  it  is  a 
contract  of  sale  and  not  for  work  and  labor.  But  that 
makes  no  difference,  as  was  said  in  Bird  v.  Muhlinbrink^ 
I  Rich.  Law,  (S.  C.)  119,  44  Am.  Dec.  247,  250.  It  is 
not  necessary  that  personal  skill  and  labor  should  be  stipu- 
lated for  in  order  to  make  a  contract  one  for  manufacture. 
It  is  sufficient  if  the  work  and  labor  requisite  to  such  a  con- 
tract are  to  be  performed  by  the  contractor  or  by  his  pro- 
curement and  at  his  expense.  The  latter  would  be  work 
and  labor  done  by  him,  in  the  eye  of  the  law,  and  could  be 
declared  for  as  such. 

We  hold,  therefore,  that  the  contract  in  question  is  not 
within  the  statute. 

This  leaves  no  other  question  that  merits  consideration 
except  that  of  damages,  and  whether  the  change  of  stock 
that  plaintiffs  made  in  the  top  die  of  the  monument  defeats 
recovery. 
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In  the  first  place,  the  monument  was  to  be  completed  by 
the  defendants  during  the  fall  of  1892  ;  but  owing  to  a  strike 
of  granite  cutters  in  May  of  that  year,  the  time  was  ex- 
tended to  the  spring  of  1893.  On  December  8,  1892,  the 
defendants,  claiming  that  they  had  failed  to  get  a  contract 
with  the  plaintiffs  for  the  monument,  notified  them  that  they 
had  concluded  to  stop  cutting,  and  should  take  no  orders 
for  dressed  work  after  that  date.  The  plaintiffs  replied  on 
December  22,  claiming  a  contract  and  insisting  upon  its 
performance;  and  after  waiting  a  reasonable  time  for  a 
reply  but  receiving  none,  proceeded  to  purchase  stock  and 
I  have  the  monument  cut.     Owing  to  the  difficulty  and  extra 

expense  of  procuring  the  stock  in  the  winter  months,  and 
the  limited  time  after  December  22  that  plaintiffs  had  in 
which  to  finish  the  monument  in  season  for  delivery  in  the 
spring  <^  1893,  the  time  fixed  by  their  contract  with  the 
state  of  Minnesota,  they  necessarily  expended  in  and  about 
the  business  the  sum  of  $59034.95,  and  could  not  have  pro- 
cured the  monument  for  a  less  sum.  Of  said  sum,  $200 
were  for  plaintiffs'  personal  services  in  getting  stock,  having 
it  cut,  and  superintending  the  work.  If  the  stock  had  been 
procured  in  warm  weather,  and  the  work  prosecuted  in  the 
usual  and  ordinary  way  of  doing  such  work  to  the  best  ad- 
vantage, the  monument  could  have  been  built  and  placed 
on  the  cars  within  five  months  from  the  time  it  was  com- 
menced, and  at  an  expense  not  exceeding  $4,100.  As 
built,  the  monument  was  substantially  the  same  as  the  de- 
fendants were  to  build,  except  that  the  top  die  was  dark 
slock  instead  of  good,  clean,  medium  stock ;  but  the  plain- 
tiffs paid  no  more  for  it  than  the  market  value  of  good, 
clean,  medium  stock. 

The  court  allowed  as  damages  the  cost  of  the  monument 
in  excess  of  the  contract  price,  namely,  $934.95,  with  inter- 
est thereon. 

The  defendants  object  that  this  excess  is  not  recoverable. 
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because  they  say  it  was  occasioned  by  the  limitation  of 
time  for  the  completion  of  the  monument  under  the  plain- 
tiffs' contract  with  the  state  of  Minnesota,  of  which  time 
they  had  no  knowledge,  and  therefore  cannot  be  said  to 
have  contracted  with  reference  to  it,  and  hence  that  such 
excess  is  not  chargeable  to  them.  It  is  not  quite  certain 
whether  the  defendants  had  the  spring,  or  only  to  the 
spring,  to  finish  the  monument.  But  if  they  had  the  spring, 
the  plaintiffs  also  had  the  spring  in  which  to  fulfill  their  con- 
tract with  Minnesota  ;  and  if  they  had  the  monument  ready 
for  delivery  on-  the  ist  of  April,  which  the  case  does  not 
really  show,  it  does  not  appear  that  it  cost  any  more  than  it 
would  had  the  plaintiffs  taken  the  whole  spring  for  the 
work,  which  was  the  longest  time  the  defendants  had. 
Hence  it  does  not  appear  that  said  excess  was  occasioned  as 
claimed,  but  rather  that  it  resulted  from  the  defendants' 
breach  of  contract,  for  as  to  them,  the  plaintiffs  had  a  right 
to  complete  the  monument  by  the  time  they  were  to  com- 
plete it,  and  if  plaintiffs  did  it  sooner,  but  at  no  greater 
cost  than  if  they  had  taken  the  whole  time,  the  defendants 
cannot  complain  that  they  did  not  know  what  time  the  plain- 
tiffs had,  for  they  are  not  harmed  by  it. 

Defendants  further  object  that  nothing  should  have  been 
allowed  for  the  plaintiffs'  personal  services.  But  under  the 
findings  this  was  a  necessary  expense,  and  therefore  recov- 
erable, the  same  as  though  they  had  paid  others  for  per- 
forming the  service. 

The  change  of  stock  in  the  top  die,  above  mentioned, 
does  not  defeat  recovery,  as  claimed,  because,  if  for  no 
other  reason,  the  stock  substituted  cost  no  more  than  that 
called  for  by  the  contract  would  have  cost. 

Judgment  affirmed. 
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STATE  V.  WILLIAM  FITZGERALD. 


January  Term,  1896. 


Privileged  communication.     Failure  of  respondent  to  call 
witness.     Argument. 


1.  What  an  attorney,  called  in  consultation  by  a  respondent,  ob- 

serves, in  common  with  other  persons,  as  to  his  condition 
of  intoxication,  is  not  of  the  nature  of  a  privileged  com- 
munication. 

2.  That  a  respondent  fails  to  call  a  witness,  who  is  equally  avail- 

able to  the  state,  is  not  to  be  taken  against  him,  and  if  the 
prosecuting  attorney  is  permitted  to  argue  that  it  is,  against 
objection  and  exception,  it  is  reversible  error. 

Complaint  for  intoxication*  Plea,  not  guilty.  Trial  by 
jury  at  the  September  term,  1895,  Taft,  J.,  presiding. 
Verdict  and  judgment  of  guilty.     The  respondent  excepts. 

H.  S.  Peck  for  the  respondent. 

What  Cushman  saw  was  a  privileged  communication. 
State  V.  Squires^  i  Tyl.  147 ;  Durkee  v.  Leeland^  4  Vt. 
612. 

R.  E.  Brown,  state's  attorney,  for  the  state. 

The  argument  to  which  the  respondent  excepted  was 
proper.  State  v.  Ward^  61  Vt.  191  ;  Seward  v.  Garlin^ 
33  Vt.  583  ;  People  v.  Mc  Whorten,  4  Barb.  438  ;  People  v. 
Dyle,  21  N.  Y.  578. 
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TYLER,  J.  The  evidence  tended  to  show  that  .the  re- 
spondent was  found  intoxicated  and  was  arrested  and 
committed  to  the  county  jail ;  that  soon  after  his  commit- 
ment he  sent  for  Mr.  Cushman,  an  attorney,  to  go  to 
the  jail  for  the  purpose  of  examining  him  and  determin- 
ing whether  he  was  intoxicated  or  not ;  that  the  attor- 
ney went  to  the  jail  in  company  with  one  Buckley,  and 
had  an  inter\'iew  with  the  respondent;  that  he  conversed 
with  him  awhile  in  the  jail  in  Buckley's  presence.  Mr* 
Cushman  was  employed  by  the  respondent  as  his  attor- 
ney and  appeared  for  him  in  the  city  court,  but  ceased 
to  act  for  him  before  the  trial  closed,  and  did  not  appear  in 
the  county  court,  another  attorney  being  employed.  He 
was  not  improved  as  a  witness.  During  the  argument  of 
the  case  before  the  jury,  the  state's  attorney,  against  the  ob- 
jection and  exception  of  the  respondent,  argued  that  if  Mr. 
Cushman,  when  he  saw  the  respondent  in  the  afternoon^ 
was  of  the  opinion  that  he  was  sober,  he  would  have  been 
improved  as  a  witness  by  the  respondent,  and  that  it  was 
proper  to  infer,  from  the  absence  of  Mr.  Cushman,  that  his 
testimony,  if  produced,  would  have  been  adverse  to  the  re- 
spondent, and  would  tend  to  show  his  guilt.  Mr.  Cush- 
man was  an  attorney  of  the  court  and  within  reach  of  pro- 
cess.    The  respondent  was  convicted  and  sentenced. 

Counsel  on  both  sides,  in  their  briefs,  have  treated  the 
knowledge  that  the  attorney  obtained  in  respect  to  the  re- 
spondent's condition  as  privileged.  We  think,  however^ 
it  cannot  be  so  held.  It  does  not  appear  that  Mr. 
Cushman  learned,  or  had  an  opportunity  to  learn,  any 
fact  in  respect  to  the  respondent's  condition  that  was  not 
observable  by  Buckley  and  by  all  other  persons  who  saw 
him  during  the  time  of  his  alleged  intoxication.  No  fact 
came  peculiarly  within  his  knowledge  on  account  of  his  re- 
lation to  the  respondent  as  his  counsel.  This  being  the 
case,  he  was  not  privileged  from  testifying  to  what  he  ob- 
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served  of  the  respondent's  condition.  He  was  an  available 
witness  both  to  the  respondent  and  the  state,  but  was  called 
by  neither. 

The  state's  attorney  evidently  kne\y  that  Cushman  had 
seen  the  respondent  and  observed  his  condition  at  the  time 
in  question.  Cushman  and  his  knowledge  on  the  subject 
being  equally  available  to  both  parties,  no  inference  unfav- 
orable to  the  respondent  could  be  drawn  from  his  failure  to- 
produce  the  witness.  It  is  only  when  the  evidence  is  pe- 
culiarly within  the  knowledge  of  the  party  that  such  infer- 
ence can  be  drawn,  i  Stark,  Ev.  310,  487  ;  Peo-ple  v.  Mc-- 
Whorion^  4  Barb.  439;  Arbuckle  v.  Templeton^  65  Vt.. 
205,  and  authorities  cited  in  the  opinion. 

The  argument  of  the  state's  attorney  was  therefore  unwar- 
ranted. The  respondent's  objection  brought  the  matter  di- 
rectly to  the  attention  of  the  court.  As  the  court  did  not 
interpose,  it  tacitly  assented  to  the  propositition  that  the  in- 
ference was  that  Cushman's  testimony,  had  it  been  pro- 
duced, would  have  tended  to  prove  the  respondent's  guilt. 
This  was  equivalent  to  a  holding  of  the  court,  and  the  jury 
might  well  have  supposed  it  was  the  law  of  the  case.  The 
exception  to  the  court's  omission  to  rule  saved  the  respond- 
ent's rights. 

Exception  sustained^  judgment  reversed^  verdict  set 
aside  and  cause  remanded. 
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ANNETTE  WILLEY,  ADMX., 


HEBER  AND  CLINTON  THWING. 


January  Term,  1896. 


Way  of  necessity,  may  be  reserved  by  imflicaiton. 


1 .  A  way  of  necessity  may  be  reserved  as  well  as  granted  by 

implication. 

2.  T.  became  the  owner  of  two  closes  across  the  first  of  which 

there  had  been,  tor  many  years,  a  well-defined  way  to  the 
second,  which  was  not  accessible  in  any  other  manner. 
Subsequently  he  conveyed  the  first  without  any  mention  of 
the  right  of  way.  Held^  that  a  way  would  be  reserved  by 
implication. 

Trespass  quare  clausum.  Plea,  the  general  issue  and  no- 
tice. Trial  by  court  at  the  September  term,  1895,  Thomp- 
son, J.,  presiding.  Judgment  for  the  plaintiff.  The  de- 
fendants except. 

Frank  J,  Martin  and  George  JV.  Wing  for  the  defend- 
ants. 

A  way  of  necessity  was  reserved  by  implication,  dark 
V.  Cog-ge,  Cro.  Jac.  170;  Pom/ret  v.  Recroft^  i  Wm.  San- 
ders, 323  ;  Jordan  v.  Atwood^  Owen  121  ;  Pinnington  v. 
Galland^  9  Exch.  i ;  Bingham  v.  Smithy  4  Gray  297 ; 
JVichols  V.  Luce^  24  Pick.   102 ;    Collins   v.    Prentice^    15 
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Conn.  39 ;  Robinson  v.  Claff^  65  Conn.  365  ;  Dunklee  v. 
Wilton  /?.  Co..  24  N.  H.  489;  Pingree  v.  McDuffee,  56 
N.  H.  306;  La f man  v.  Milks ^  21  N.  Y.  505;  McTavish 
V.  Carroll^  7  Md.  352;  Connor  v.  Bayd^  73  Penn.  179; 
Prowattain  v.  Philadelphia^  2  Cent.  Rep.  332  ;  Pearson  v. 
Spenser^  i  B.  &  S.,  580;  jff/f^^n  v.  Wesion^  102  Cal. 
362;  -4/&y  V.  Carlton y  29  Tex.  74;  -ff/Z/i  v.  Bassettj  128 
Ind.  118;  Elliot  V.  Salee^  14  Ohio  St.  10;  Taylor  v.  War-, 
naiy^$$  Cal.  350;  Bruningv.  New  Orleans  Canal  Co.^ 
12  La.  An.  541 ;  Gall-way  v.  Bonesleel^  65  Wis.  80 ;  •Srv- 
«»ar^  V.  Lewisy  13  N.  J.  Eq.  439;  Goddard,  Law  of  Eas., 
(Bennett's  ed.)  266-267;  3  Kent  Com.  420,  424;  Wash., 
Eas.  &  Serv.,  74,  220-223  ;  Trary  v.  Atkerton,  35  Vt.  52  ; 
Wiswallv.  Minoque^  57  Vt.  116;  Goodallv.  Godfrey^  53 
Vt.  219;  Harwoodv,  Benton^  32  Vt.  724;  Mason  v.  Hor^ 
ion,  67  Vt.  266. 

S>  C  Shurtleff  for  the  plaintiff. 

TYLER,  J.  The  court  below  lound  that  in  February, 
1851,  Lewis  Taft  became  the  owner  of  the  adjoining  lands 
now  owned  respectively  by  the  plaintiff  and  defendants. 
On  the  9th  of  September,  1852,  by  warranty  deed,  he  con- 
veyed the  plaintiff's  farm  to  R.  C.  Gale,  making  no  express 
reservation  of  a  right  of  way  across  the  same.  Through 
successive  conveyances,  the  title  to  that  farm,  in  Novem- 
ber, 1888,  passed  to  Sortwell  and  Morse,  under  whom  the 
plaintiff  occupies  by  lease.  September  11,  1852,  Taft,  by 
warranty  deed,  conveyed  the  defendants'  land  to  Dennis 
Brittain,  making  no  mention  in  that  deed  of  any  right  of 
way.  The  title  to  that  land,  through  successive  convey- 
ances, passed  to  the  defendants.  For  a  long  time  prior  to 
the  unity  of  the  title  to  these  lands  in  Taft,  there  had  been  a 
well-defined  way  across  the  Gale  farm  to  the  other  land, 
which  had  been  used  by  the  owners  of  the  respective  lands 
in  going  to  and  irom  the  same.  It  is  found  that  this  is  the 
9 
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only  feasible  route  to  and  from  the  defendants*  land,  and 
that  from  1864  to  1883,  it  was  used  by  the  defendants* 
grantors  under  a  license  from  the  owners  of  the  Gale  farm. 

The  law  is  well  settled  that  the  necessity  does  not  in  any 
case  create  the  right  of  way.  The  necessity  is  only  a  cir- 
cumstance resorted  to  for  the  purpose  of  showing  the  inten- 
tion of  the  parties  and  raising  an  implication  of^a  grant. 
The  deed  of  the  grantor  as  much  creates  the  way  of  neces- 
sity as  it  does  the  way  by  grant.  One  is  granted  in  express 
words  and  the  other  only  by  implication.  Nichols  v.  Luce^ 
24  Pick.  102,  and  cases  cited;  Tracy  '^.'\Atherton^  35  |Vt. 
52. 

Upon  the  facts  reported,  had  Taft's  conveyance  of  the  de- 
fendants' land  been  first  in  time,  there  would  have  been  a 
grant,  by  implication,  of  a  right  of  way  over  the  Gale  farm» 
according  to  the  rule  that, 

"Upon  the  severance  of  a  heritage,  a  grant  will  be  im- 
plied of  all  those  continuous  and  apparent  easements  which 
have  in  fact  been  used  by  the  owner  during  the  unity,  though 
they  had  no  legal  existence  as  easements." 

Harwoodv.  Benton  et  al,^  32  Vt.  724,  citing  Gale  and 
Whately  on  easements,  ch.  5.  But  the  conveyance  of  the 
Gale  farm  was  first  in  time,  and  the  defendants'  counsel 
argues  that  when  Taft  conveyed  the  defendants'  land  he  had 
no  right  of  way  across  the  Gale  farm  to  convey.  This  must 
depend  upon  whether  there  was  an  implied  reservation  of 
the  right  of  way  in  Taft's  deed  to  Gale.  We  think  there 
was.  A  reservation  as  well  as  a  conveyance  may  exist  by 
implication.  In  both  cases  the  implication  arises  from  the 
necessity.  For  this  there  is  abundant  authority.  In  Bridge 
man  v.  Smithy  4  Gray  297,  the  court  said : 

''If  A  conveys  land  to  B,  to  which  B  can  have  access 
only  by  passing  over  other  land  of  A,  a  way  of  necessity 
passes  by  the  grant.  If  A  conveys  land  to  B,  leaving  other 
land  of  A,  to  which  he  can    have  access  only  by  passing 
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over  the  land  granted,  a  way  of  necessity  is  reserved  in  the 
grant." 

In  Collins  v.  Prentice ^  15  Conn.  38  : 

•*It  is  well  settled,  as  a  part  of  the  common  law  of  Eng-- 
landy  that,  if  a  man  having  a  close,  to  which  he  has  no  ac- 
cess except  over  his  other  lands,  sell  that  close,  the  grantee 
shall  have  a  way  to  it,  as  incident  to  the  grant ;  for  without 
it,  he  cannot  derive  any  benefit  from  the  grant.  ♦  ♦  ♦ 
And  although  doubts  have  formerly  been  expressed  upon 
the  subject,  it  seems  now  to  be  as  well  settled  that,  if  the 
grantor  had  reserved  that  close  to  himself,  and  sold  his 
other  lands,  a  right  of  way  would  have  been  reserved.** 

Goddard  on  Ease.,  266,  and  cases  cited;  Washburn  on 
Ease.  &  Ser.,  82.  When  Taft  conveyed  to  Gale,  the  servi- 
tude was  plainly  impressed  upon  the  Gale  farm  and  was 
necessary  to  the  enjoyment  of  the  land  now  owned  by  the 
defendants,  so  there  was  an  implied  reservation  of  it  in  that 
conveyance ;  for  the  same  reason  of  necessity  it  passed,  by 
implication,  in  the  conveyance  to  Brittain. 

Judgment  reversed  and  judgment  for  the  defendants. 
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LIZZIE  P.  SMITH,  APLT-,  v.  EZRA  JONES. 


Will,     Husband  cannot  be  witness  to  that  of  wife. 


1.  A  husband  who,  by  ante-nuptial  agreement,  has  relinquished 

all  claim  to  the  estate  of  his  wife,  is  not  a  competent   wit- 
ness to  the  execution  of  her  will. 

2.  In  such  case  the  question  of  competency  is  to  be  determined 

as  of  the  time  when  the  will  is  executed  and  not   as  of  the 
time  when  it  is  oftered  for  probate. 

Appeal  from  an  order  of  the  probate  court  refusing  pro- 
bate to  the  alleged  will  of  Pauline  A.  Cabot.  Heard  upon 
an  agreed  statement  of  facts  at  the  June  term,  1895,  Orange 
county,  RowELL,  J.,  presiding.  Judgment  that  the  instru- 
ment be  not  admitted  to  probate.     Proponents  except. 

Darling  &  Darling  for  the  proponents. 

The  husband  was  a  competent  witness  when  offered  to 
prove  the  will.  Smith  v.  Potter^  27  Vt.  304  ;  Carpenierv. 
Moore^  43  Vt.  394 ;  Stowe  v.  Bishops  58  Vt.  498 ;  Pike  v. 
Ilaynesy  14  N.  H.  22;  47  N.  H.  100;  In  re  Emma  C, 
Buckman's  ivilU  64  Vt.  313. 

George  M.  Powers  for  the  contestant. 

The  word  "credible"  means  competent,  i  Jar.,  Wills, 
225,  n.  23;  Sch.,  Wills,  s.  350;  Richardson  v  Richard- 
son^ 35  Vt.  238 ;   Giddings  v.  Turgeon^  58  Vt.  103. 

The  witness  must  be  competent  at  the  time  of  attestation. 
2  Greenl.  Ev.,  s.  661  and  note;  i    Redf.  Wills,  253  and 
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note;  Sch.  Wills,  s.  351 ;  Morrill  v.  Morrill^  53  Vt.   74; 
Hatfield  v.  Thorp,  5  B.  &  A.  589. 

Husbands  and  wives  are  not  competent  witnesses  to  each 
others*  wills.  Dikenson  v.  Dikenson,  61  Pa.  St.  401 ; 
Pease  v,  Allis^  no  Mass.  157;  Sch.  Wills,  s.  355;  i 
Woerner,  Adm.  72 ;  Kiiiredge  et  al.  v.  Hodgfnan,  32  Atl. 
Rep.  158. 

ROSS,  C.  J.  The  single  question  presented  for  consid- 
eration is  whether  a  husband,  who  is  not  a  legatee,  and 
who  by  an  ante-nuptial  contract  has  relinquished  all  right  to 
any  property  of  his  wife,  and  to  any  and  every  part  of  her 
estate,  was  a  competent  witness  to  her  will.  If  he  was, 
her  will  is  witnessed  as  required  by  V.  S.,  2349.  ^^  ^^  ^^® 
not,  her  will  is  not  witnessed  as  required,  and  the  judgment 
of  the  county  court  disallowing  the  proposed  will  was  cor- 
rect. The  decision  of  this  question  depends  upon  whether 
the  competency  of  the  witness  is  to  be  determined  as  of  the 
date  of  the  execution  of  the  proposed  instrument,  or,  as  of 
the  date  when  he  is  sworn  to  establish  that  the  instrument 
was  so  executed,  that  it  is  entitled  to  be  probated.  If  to  be 
determined  as  of  the  latter  date,  the  husband  would  be  com- 
petent to  testify  to  any  matter  occurring  during  the  exist- 
ence of  the  marital  relations,  except  such  as  came  to  him  in 
marital  confidence,  or  as  would  directly  tend  to  disgrace  or 
criminate  his  deceased  wife.  The  testimony  called  for 
would  not  fall  within  the  exceptions.  French  v.  Ware,  65 
Vt.  338.  She  is  not  a  party  in  interest  or  otherwise  to  the 
proceedings  to  establish  the  instrument  as  her  will.  Foster* s 
Exrs.  V.  Dickinson  ei  aL^  64  Vt.  233. 

If  his  competency  is  to  be  determined  as  of  the  date  of  the 
execution  of  the  will,  the  husband  was  incompetent,  not  be- 
cause he  was  interested  in  the  will  or  any  of  its  provision s> 
but  because  he  was  the  husband  of  the  testatrix,  and,  be- 
cause of  that  relation,  incompetent  to  testify  for  or  against 
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her  in  any  proceeding.  Danes  v.  Dinnoudy^  4  L.  R.  678  ; 
Manchester  v.  Manchester^  24  Vt.  649 ;  Smith  v.  Potter^ 
27Vt.  304;  Sear  gent  V.  Seward^  31  Vt.  509;  Cram  v. 
Cramy  33  Vt.  15  ;  Carf  enter ^  Exr.y  v.  Moore  et  als.y  43 
Vt.  392.  The  language  used  in  V.  S.,  2349,  "and  attested 
and  subscribed  by  three  or  more  credible  witnesses,"  im- 
plies that  the  subscribing  witnesses  must  be  both  credible 
and  competent  at  the  time  they  attest  the  execution  of  the 
will.  Credibility  and  competency  are  sometimes  applied  to 
a  witness  as  if  they  were  synonymous  in  meaning.  Such 
use  is  not  strictly  correct.  Credibility  relates  to  whether 
the  witness  is  such  as  is  entitled  to  credit  or  belief.  It 
may  not  attach,  by  reason  of  extreme  youth,  idiocy,  insan- 
ity, or,  under  our  statutes,  conviction  of  perjury.  Compe- 
tency relates  more  to  the  relation  of  the  witness  to  the 
matter  under  investigation.  The  person,  though  incompe- 
tent in  the  particular  matter,  may  be  a  credible  witness  in 
other  relations  to  such  matter.  Formerly,  incompetency 
arose  from  being  directly  interested  in  the  matter  under  in- 
vestigation, or  because  charged  with  the  commission  of  the 
crime  under  investigation,  or  because  of  his  relation  to  a 
party  interested,  as  husband  or  wife.  Competency  is  in- 
volved in  the  term  witness  when  applied  to  a  particular 
subject  matter.  The  statute  requires  the  witnesses  to  be 
credible,  evidently,  when  they  attest  to  its  execution. 
Otherwise  they  might  not  be  credible  when  called  upon  to 
testify  to  its  execution,  and  they  never  would  be  such  wit- 
nesses as  the  statute  in  terms  requires.  But  the  competency 
of  the  attesting  witness  for  the  same  reason  must  be  deter- 
mined as  of  the  same  time  as  his  credibility.  The  statute 
impliedly  fixes  the  time  of  the  competency  of  the  witness  to 
be  that  of  attesting  the  execution  of  the  will ;  for  it  says,  s. 
2352:  "If  the  witnesses  attesting  the  execution  of  a  will 
are  competent  at  the  time  of  attesting,  their  becoming  sub- 
sequently   incompetent  shall    not  prevent  the  probate   and 
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allowance  of  the  will."  This  implies  that  the  will  is  exe- 
cuted as  required  by  s.  2349,  if  the  three  attesting  witnesses 
are  credible  and  competent  when  they  subscribe  their 
names  to  the  will  as  such  witnesses.  Hence,  without  regard 
to  authorities,  it  would  seem,  under  our  statute,  the  witnes- 
ses attesting  the  execution  of  a  will  must  be  both  credible 
and  competent  at  the  time  of  the  execution.  To  the  same 
effect  are  the  English  and  American  authorities  including 
the  decisions  of  this  court.  Hatfield  v,  Thorpe  5  B.  &  A. 
589;  Richardson  v.  Richardson^  35  Vt.  238;  Morrill  v. 
Morrill^  53  Vt.  74 ;  Giddings  v.  Turgeon^  58  Vt.  ic6.  On 
reason  and  authority,  the  husband  was  not  a  competent 
witness  to  the  attestation  of  the  will  of  his  wife  proposed, 
and  the  proposed  will  was  properly  disallowed. 

Judgment   affirmed  and  ordered  to  be  certified  to  the 
frobdte  court. 
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BRIDGET  FARRELL 

V. 

AMERICAN  EMPLOYERS'  LIABILITY  INS.  CO. 


January  Term,  1896. 


Variance,     Policy    of  insurance.     Consideration,     Con-- 
ditions ,     Payment  of  premium , 


1.  In  the  supreme  court  no  ground  of  variance,  unless  it  goes  to- 

the  right  of  action,  can  be  insisted  upon,  which  was  not 
taken  in  the  court  below. 

2.  The  declaration  alleged  that  the  consideration  for  the  defend- 

ant's promise  was  *'the  warranties  contained  in  the  applica- 
tion" and  '*the  order  for  money  on  the  Central  Vermont 
Railroad  Co."  The  policy  stated  that  it  was  issued  upon 
the  above  considerations,  and  further  provided  that  it 
should  not  remain  in  force  unless  the  order  was  paid  or 
money  left  with  the  paymaster  of  the  railroad  company  for 
its  payment.     Held^  no  variance. 

3.  A  declaration  need  only  set  forth  the  promises  relied  upon  and 

those  only  according  to  their  legal  effect  when  applied  to 
the  alleged  facts.  A  failure  to  set  forth  promises  not  re- 
lied upon  does  not  constitute  a  variance. 

4.  In  a  suit  upon  a  policy  of  insurance  those  conditions  and 

agreements  which  are  collateral  to  the  plaintiff's  right  of 
recovery  need  not  be  set  forth. 

5.  If  the  policy  provides  that  it  shall  not  continue  in  force  unless 

the  amount  of  an  order  on  a  certain  railroad  company  i& 
paid  or  left  with  the  paymaster  of  the  company,  it  is  incum- 
bent on  the  plaintiff  to  prove  that  the  amount  has  been  so- 
paid  or  left  with  the  paymastej,  and  that  the  insured  con- 
tinued to  work  for  the  company  is  not  evidence  tending  to- 
show  that  fact. 
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Assumpsit.  Plea,  th«  general  issue.  Trial  b}'  jury  at 
the  March  term,  1895,  Rutland  county,  Thompson,  J.,  pre- 
siding. Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

The  suit  was  upon  a  policy  of  accident  insurance.  The 
alleged  accident  resulted  in  the  death  of  the  insured,  and 
this  suit  was  brought  by  his  wife.  The  material  parts  of  the 
policy  were  as  follows  : 

"This  policy  witnesseth,  that  in  consideration  of  the  war- 
ranties contained  in  the  application  therefor,  and  of  an 
order  of  moneys  therein  specified  on  C.  V.  R.  R.,  the 
American  Employers*  Liability  Insurance  Co.  (herinafter 
called  the  company)  does  hereby  insure  Martin  Farrell, 
(hereinafter  called  the  insured,)  classified  by  occupation  as 
three,  (3,)  for  the  period  below  specified,  beginning  at  noon 
of  the  day  this  policy  is  dated  : 

*'First.  In  the  event  of  injuries  resulting  in  death  through 
external,  violent  and  accidental  means,  one  year's  wages. 

"Second.  In  the  event  of  injuries,  which  shall  be  the 
direct  and  sole  cause  of  the  loss,  by  actual  separation,  at  or 
above  the  ankle  or  wrist,  of  both  feet  or  both  hands,  or  of 
one  hand  and  one  foot,  or  of  the  permanent  loss  of  sight  of 
both  eyes,  one  year's  wages. 

"Third.  In  the  event  ol  injuries  which  shall  be  the  direct 
and  sole  cause  of  the  loss,  by  actual  separation,  at  or  above 
the  ankle  or  wrist,  of  one  hand  or  one  foot,  one-half  year's 
wages. 

"Fourth.  In  the  event  of  injuries,  which  shall  immedi- 
ately and  wholly  disable  the  insured  from  prosecuting  any 
and  every,  kind  of  business  pertaining  to  his  occupation 
above  stated,  full  weekly  wages  for  a  period  not  exceeding 
fifty-two  (52)  weeks. 

"Fifth.  Medical  attendance  during  any  period  of  disa- 
bility resulting  from  accident. 

"Sixth.  Funeral  expenses  in  the  event  of  death  result- 
ing from  accident.  Payment  under  items  first,  second,  or 
third  shall  terminate  the  policy,  and  the  whole  amount  pay- 
able shall  not  exceed  $3,000. 

"Provided,  that  in  the  event  of  injury  to  the  insured,  be- 
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fore  the  payment  of  said  premium  or  any  installment 
thereof,  the  same  shall  be  deducted  from  the  amount  pay- 
able in  the  adjustment  of  any  claim. 

* 'Provided  further,  that  the  payments  specified  in  the  order 
are  premiums  for  consecutive  periods  of  two,  two,  three 
and  five  months,  and  which  shall  apply  only  to  its  corres- 
ponding insurance  period.  In  case  the  insured  shall  fail  to 
pay  or  leave  in  the  hands  of  the  paymaster,  the  installments 
of  premium,  as  agreed  in  said  order,  this  contract  shall  be 
void. 

"In  case  of  death,  under  the  provisions  of  this  policy,  the 
company  will  pay  the  amount  provided  for  under  item  first, 
to  Mrs.  M.  Farrell,  wife,  if  surviving,  or,  in  the  event  of 
her  prior  death,  to  the  legal  representatives  or  assigns  of 
the  insured." 

Upon  the  policy  were  the  following  ^'agreements  and 
conditions  under  which  this  policy  is  issued  and  accepted  :" 

'•First.  Upon  the  occurrence  of  any  accident  in  respect 
of  which  a  claim  is  made  under  this  policy,  immediate  writ- 
ten notice  thereof,  in  form  prescribed  by  this  company,  shall 
be  given  forthwith  to  the  company,  at  its  office  in  the  city 
of  New  York,  or  to  the  resident  managers  whose  names  ap- 
pear hereon,  which  notice  shall  contain  all  particulars 
thereof,  and  full  name  and  address  of  the  insured.  If  affirm- 
ative proof  of  such  claim  or  claims  is  not  furnished  the 
company  within  seven  months  from  the  date  of  said  acci- 
dent, all  claims  based  thereon  shall  be  forfeited  to  the 
company. 

"Second.  The  company  may  cancel  the  policy  at  any 
time,  by  written  notice  to  the  insured,  and  will,  on  demand, 
refund  a  pro  rata  amount  of  the  premium  paid. 

"Third.  Any  medical  adviser  of  the  company  shall  be 
allowed,  as  often  as  he  requires,  to  examine  the  person  or 
body  of  the  insured  in  respect  to  any  alleged  injury. 

"Fourth.  The  terms  and  conditions  of  this  contract  can- 
not be  waived  by  agents. 

"Fifth.  Any  legal  proceedings  for  recovery  under  this 
contract  must  be  commenced  within  six  months  where  it  is 
claimed  the  insured,  or  representatives,  are  entitled  to  the 
principal  sum  of  the  contract;  and  in  case  of  weekly  indem- 
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nity,  within  three  months  after  disability  ceases,  or  within 
fifteen  months  after  the  occurrence  of  the  accident  on  ac- 
count of  which  claim  arises. 

"Sixth.  Any  claim  shall  be  subject  to  proof  of  interest, 
and  no  assignment  of  interest  under  this  contract  shall  be 
made  unless  the  consent  of  the  companj'  is  formally  en- 
dorsed thereon  by  an  officer  of  the  company ;  otherwise,  the 
company  shall  not  be  responsible  for  the  validity  of  such  an 
assignment. 

**Seventh.  If  the  insured  is  fatally  or  otherwise  injured 
in  any  occupation  or  exposure,  classed  by  this  company  as 
more  hazardous  than  that  herein  stated,  this  company's  lia- 
bility shall  be  for  such  benefits  as  the  premium  paid  by  him 
will  purchase  at  the  rates  fixed  for  said  increased  hazard. 
Immediate  notice  of  change  of  occupation  must  be  given  to 
the  company  or  its  resident  managers." 

The  declaration  alleged  that 

'*The  defendant  did  make,  execute  and  deliver  to  Martin 
Farrell  of  said  Clarendon,  its  certain  policy  of  insurance 
upon  the  life  of  said  Martin  Farrell  against  certain  acci- 
dental injuries  as  therein  specified,  which  said  policy  was 
numbered  16013,  was  signed  by  John  Macrae,  secretary 
and  general  manager  for  said  defendant  company,  and  was 
countersigned  by  one  N.  F.  Clark,  special  agent  of  said 
defendant,  and  thereby  and  therein,  in  consideration  of  the 
warranties  contained  in  the  application  thereof,  and  of  an 
order  for  moneys,  therein  specified,  on  the  Central  Vermont 
Railroad  Company,  the  said  defendant  did  thereby  insure 
the  said  Martin  Farrell,  classified  by  occupation  as  'three,' 
for  the  period  thereinafter  specified,  to  wit.,  for  the  period  of 
one  year,  beginning  at  noon  on  the  day  said  policy  was 
dated,  to  wit.,  on  said  first  day  of  July,  1893. 

** And  therein  and  thereby  the  said  defendant  did  promise, 
in  the  event  of  injuries  resulting  in  the  death  of  said  Martin 
Farrell  through  external,  violent  and  accidental  means,  to 
pay  one  year's  wages,  to  wit.,  the  sum  of  $480,  to  Mrs.  Far- 
rell, wife  of  said  Martin  Farrell,  if  surviving. 

'*And  the  plaintiff  avers  that  at  the  time  of  the  making 
and  delivery  of  said  policy,  to  wit.,  on  said  first  day  of  July, 
1893,  she  was  the  wife  of  said  Martin  Farrell,  and  continued 
to  be  his  wife  up  to  the  time  of  his  decease,  as   hereinafter 
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set  forth,  and  that  she  now  survives  him,  and  is  the  person 
to  whom  the  defendant  undertook  and  promised  to  pay  said 
sum  of  money  in  the  event  of  injuries  resulting  in  the  death 
of  said  Martin  Farrell,  as  above  set  forth. 

*'And  at  Clarendon  aforesaid,  at  the  time  of  making  said 
policy,  to  wit.,  on  the  firstday  of  July,  1893,  the  said  Martin 
Farrell  paid  to  the  defendant  the  sum  of  $14.40,  being  the 
full  amount  of  the  annual  premium  thereon,  and  accepted 
and  received  said  policy,  and  thereafterwards,  so  long  as 
the  said  Martin  Farrell  lived,  he  complied  with  all  the  con- 
ditions and  requirements  of  said  policy  on  his  part. 

** And  thereafterwards,  to  wit.,  on  the  25th  day  of  Sep- 
tember, A.D.  1893,  at  Clarendon  aforesaid,  the  said  Martin 
Farrell  was  struck  violently  upon  the  chest  by  a  large  block 
of  coal  and  was  thereby  severely  injured,  from  which  in- 
juries the  said  Martin  Farrell  thereafterwards,  to  wit.,  on  the 
same  day,  died. 

"And  the  plaintiff  thereafterwards,  on  the  fifth  day  of  Oc- 
tober, A.  D.  1893,  did  make  and  file  in  the  home  office  of 
the  defendant,  in  the  city  of  New  York,  full,  complete  and 
perfect  proofs  of  the  death  of  said  Martin  Farrell,  from  in- 
juries received  through  external,  violent  and  accidental 
means,  which  said  proofs  were  in  writing  and  in  the  form 
prescribed  by  the  defendant,  and  contained  all  the  particu- 
lars of  said  injuries  and  death,  and  the  full  name  and  ad- 
dress of  the  said  Martin  Farrell  and  of  the  plaintiff^;  and 
the  defendant  thereby  became  and  was,  by  means  of  the 
premises  aforesaid,  liable  to  pay  to  the  plaintiff  the  sum  of 
$480,  (being  the  amount  of  one  year's  wages  of  the  said 
Martin  Farrell,)  and  being  so  liable,  the  defendant  there- 
afterwards, to  wit.,  on  the  loth  day  of  October,  1893,  at 
Clarendon  aforesaid,  in  the  county  aforesaid,  did  assume 
upon  itself,  and  to  the  plaintiff  faithfully  promise  to  pay  the 
plaintiff"  the  sum  of  money  aforesaid  when  thereto  requested. 

'*Yet,  though  often  requested  so  to  do,  the  defendant  has 
not  paid  said  sum,  or  any  part  thereof,  to  the  plaintiff,  but 
wholly  neglects  and  refuses  so  to  do." 

Upon  the  trial  the  defendant  objected  to  the  introduction 
of  the  policy  in  evidence  for  that  there  was  a  variance  in  the 
following  particulars : 

First.     That  the  consideration  was  incorrectly  described- 
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Second.  That  the  promise  alleged  in  the  declaration 
was  different  from  that  in  the  policy. 

Third.  That  the  declaration  alleged  an  unconditional 
promise  to  pay  while  the  policy  contained  seven  conditions 
limiting  this  promise. 

The  court  overruled  the  objection  and  admitted  the  policy, 
subject  to  the  defendant's  exception. 

There  was  no  evidence  in  the  case  tending  to  show  that  the 
plaintiff  had  paid  the  order  on  the  Central  Vermont  Rail- 
road Co.,  or  left  the  money  for  its  payment,  but  it  appeared 
that  he  was  in  the  continuous  employment  of  that  company 
down  to  the  time  of  the  accident.  The  defendant  moved 
the  court  to  direct  a  verdict,  for  that  there  was  no  evidence 
tending  to  show  such  payment.  The  coxxxi  pro  forma  over- 
ruled such  motion  and  the  defendant  excepted. 

Joel  C.  Baker  for  the  defendant. 

There  was  a  variance.     Cooledge  v.  Ins,  Co.^  67  Vt.  14. 

The  contract  was  void  unless  the  order  was  paid.  The 
plaintiff  must  show  such  payment.  Baker  v.  Ins,  Co.  43  N. 
Y.  283;  Pelts  V,  Ins,  Co,^  100  Mass.  500;  Patch  v.  Ins. 
Cc?.  44  Vt.  481  ;  Attorney-General  V.  Ins.  Co.^  93  N.  Y. 
70;  Wood's  Fire  Ins.,  s.  507  ;  Ellis  Ins.  93  ;  Craig  v.  his. 
Co.^  I  Pet.  C.  C.  410;    Wilson  v.  Ins.  Co.^  4  R.  I.  159. 

Butler  &  Moloney  for  the  plaintiff. 

There  was  no  variance.  The  conditions  were  not  prece- 
dent to  the  plaintiff's  right  of  recovery.  Cooledge  v.  Co7i- 
linental  Ins.  Co.  67  Vt.  14 :  Vavosour  v.  Ormrody  6  B.  & 
C.  30;   Tripp  v.  Ins.  Co.,  55  Vt.  100. 

Evidence  that  the  deceased  continued  to  work  for  the 
Central  Vermont  Railroad  Co.  was  prima  facia  evidence 
that  the  order  was  paid.  Taylor  v.  Merchants*  Fire  Ins. 
Co.,  9  How  391 ;  May.  Ins.,  2d  ed.,  499. 
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ROSS,  C.  J.  The  defendant  in  this  court,  is  confined 
to  a  consideration  of  the  same  variances  to  which  he  called 
the  attention  of  the  county  court,  unless  they  go  to  the  right 
of  the  action.  The  county  court  did  not  determine,  and 
could  commit  error  in  regard  to  no  other  variances.  It 
there  claimed : 

First.  That  a  variance  existed  between  the  consideration 
set  forth  in  the  declaration,  and  the  consideration  in  the  pol-^ 
icy.  The  consideration  alleged  in  the  declaration  is  **the 
warranties  contained  in  the  application,"  and  '*the  order  for 
money  on  the  Central  Vermont  Railroad  Company.'*  The 
policy  states  that  the  defendant  issued  it  in  consideration  of 
the  same  warranties  and  order.  There  was  no  variance  in 
this  respect.  This  was  setting  forth,  accurately,  the  consid- 
eration received  for  giving  the  policy.  It  was  not  varied 
by  the  subsequent  provision,  that  the  sums  named  in  the 
order  must  be  paid  according  to  the  terms  of  the  order,  to 
keep  the  policy  in  force  for  its  full  term.  These  subsequent 
payments  were  not  the  consideration  for  making  and  deliv- 
ering the  policy. 

Second.  A  variance  is  claimed  in  regard  to  the  promises 
of  the  defendant.  The  declaration  correctly  sets  forth  the 
promise  of  the  defendant  applicable  to  the  state  of  facts  de- 
clared upon.  The  policy  contains  other  promises  applica- 
ble to  other  and  different  states  of  facts  which  might  arise, 
but  which  are  not  set  forth  nor  claimed  in  the  declaration  to 
have  arisen ;  nor  is  recovery  demanded  upon  these  other 
promises.  The  contention  that  this  creates  a  legal  variance 
between  the  declaration  and  the  policy  cannot  be  sustained. 
The  plaintiff  was  obliged  to  set  forth  only  the  promise,  or 
promises,  in  the  policy  upon  which  he  sought  to  recover. 
Allen  V.  Goffy  13  Vt.  148;  Ammelv.  JVoonan,  50  Vt.  402. 
He  need  set  these  forth  only  according  to  their  legal  effect^ 
when  applied  to  the  alleged  facts  on  which  he  bases  his 
right  of  recovery.     Bates  v.  Leclair^  49  Vt.  229. 
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Third.  It  contends  that  the  policy  had  seven  conditions, 
none  of  which  are  set  forth  in  the  declaration.  None  of 
these  conditions  touch  the  plaintiff's  right  of  recovery  except 
the  first.  That  provides  for  notice  and  proof  of  loss ;  and 
that  if  the  jlatter  is  not  furnished  within  seven  months  from 
the  date  of  the3accident,  all  claims  based  thereon  shall  be 
forfeited  to  the  company.  The  declaration  alleges  that 
these  proofs  were  furnished  as  required  by  this  condition. 
The  other  six  conditions  and  agreements  are  collateral  to 
the  defendant's  undertaking  and  to  the  plaintiffs  right  of 
recovery,  and  need  not  be  set  forth  in  the  declaration. 
Cooledgev.  Continental  Ins.  Co.j6^  Vt.  14.  The  county 
court  correctly  overruled  these  objections  to  the  admission 
of  the  policy  in  evidence. 

There  is  a  provision  in  the  policy 

"That  the  payments  specified  in  the  order,  are  premiums 
for  consecutive  periods  of  iwo^  twoy  three  and  five  months^ 
and  which  shall  apply  only  to  its  corresponding  insurance 
period.  In  case  the  insured  shall  fail  to  pay,  or  leave  in  the 
hands  of  the  paymaster,  the  installments  of  premium  as 
agreed  in  said  order,  this  contract  shall  be  void.'* 

The  order  is  dated  July  i,  1893,  and  is  for  the  payment 
of  $3.60  that  month  and  for  the  payment  of  a  like  sum 
monthly,  for  three  succeeding  months,  from  the  wages  of 
the  insured,  for  three  months  respectively.  It  is  alleged  in 
the  declaration,  that  the  assured  was  injured  while  in  the 
employ  of  the  railroad  company,  and  died  September  25, 
1893.  Whether  the  policy  was  in  force  upon  that  date  de- 
pended upon  whether  the  second  sum  named  in  the  order 
had  been  paid  by  the  assured,  or  left  in  the  hands  of  the 
paymaster  of  the  railroad  company  for  the  defendant,  agree- 
ably to  the  order.  The  showing  of  such  payment  was  in- 
cumbent upon  the  plaintifif,  because,  by  the  terms  of  the 
contract  in  suit,  the  life  of  the  policy  and  the  right  of  the 
plaintiff  to  recover  depended  upon  the  insured's  compliance 
with  the  terms  of  the  order  in  regard  to  that  payment.     It 
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was  a  condition  to  be  p^erformed  by  the  deceased,  on  which 
her  right  to  recover  depended.  It  must,  therefore,  be  shown 
by  the  plaintiff.  Pitt  v.  Berkshire  Life  Ins.  Co.y  lOO 
Mass.  500;  Cakerv.  The  Union  Mut.  Life  Ins.  Co.^  43 
N.  Y.  283;  Atty.^Gen.  v.  Continental  Life  Ins.  Co.^  93 
N  Y.  70. 

The  court,  therefore,  erred  in  holding  that  the  plaintiff 
could  recover  without  showing  that  this  payment  had  been 
made,  agreeablj'  to  the  terms  of  the  order,  and  *'that  H 
there  was  a  default  in  the  payment  of  the  order  it  would  be 
a  fnatter  of  defence."  When  the  plaintiff  introduced  the  pol- 
icy, as  showing  her  right  of  recovery,  it  gave  her  no  such 
right  unless  she  also  showed  that  it  had  been  continued  in 
force  by  the  payment  of  the  premium  falling  due  for  the 
month  of  August,  agreeably  to  the  terms  of  the  order.  The 
fact  that  the  insured  continued  to  work  for  the  railroad  com- 
pany until  the  accident,  tended  to  show  that  he  might  have 
earned  money  enough  to  enable  him  to  make  the  payment, 
but  did  not  tend  to  show  that  he  made  it. 

The  statement  of  the  counsel  for  the  plaintiff,  in  the  clos- 
ing argument,  excepted  to,  was  unsupported  by  testimony, 
was  evidently  intended  to  be  prejudicial  to  the  defendant, 
was  insisted  upon,  and  ought  not  to  have  been  made  nor 
allowed.  Whether  it  was  of  such  a  character  that  the  ver- 
dict should  be  set  aside  on  account  of  it,  we  need  not  and 
•do  not  determine,  inasmuch  as  the  judgment  is  reversed  for 
other  error. 

Judgmeiit  reversed  and  cause  remanded. 
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JAMES  J.  WILSON 

V. 

GEORGE  J.  SPEAR  AND  EVA  J.  SPEAR. 


October  Term,  1894. 


Fraudulent  conveyance.     Actual  intent  to  de/)au(i.     Debt 
subsequcftt  to  conveyance.      Construction  of  Mas- 
ter's report.     Execution  sale.     Delivery 
of  deed.    Execution  of  deed  after 
expiration  of  term 
of  office. 


I.  Aconveyance  without  consideration,   made  with  the   actual 
intent  to  defraud  creditors,  may  be  avoided  irrespective  of 
the   condition  of  the  grantor's  estate   at  the  time  it  was 
made. 

.  If  the  conveyance  is  with  the  intent  to  avoid  payment  of  a 
debt,  part  of  which  had  already  accrued  and  part  of  which 
is  still  to  accrue,  it  is  void  as  to  the  whole  debt. 

Held^  that  the  finding  of  the  master  as  to  the  payment  of  a 
consideration,  amounted  to  finding  that  there  was  no  con- 
sideration, and  that  the  finding  as  to  the  debt  sought  to  be 
avoided  fairly  included  the  entire  indebtedness  to  the  orator, 
although  part  of  it  accrued  after  the  conveyance. 

That  the  conveyance  was  to  the  wife  does  not  alter  the  case 
so  long  as  there  was  an  actual  fraudulent  intent. 

One  undivided  half  of  the  real  estate  in  question  was  con- 
veyed by  Parkhurst  \o  the  wife  of  the  defendant  at  his  re- 
quest. The  other  half  was  conveyed  by  the  defendant  to 
Beach,  and  by  him  to  the  wife.     Held^  that  as  to  the  con- 
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I 

I  veyance  through  B.,  he  was  not  a  necessary  party,  but  that 

I  P.  was  a  necessary  party,  for  to  set  aside  that  deed  w^ould 

'  leave  the  title  in  him. 

I  6.     In  case  of  the  sale  of  real  estate  on  execution,  It  being  the 

I  statutory  duty  of  the   officer  to   publish   notice  in   a   news- 

I  paper  of  a  certain  circulation,  his  return  is  evidence  both  of 

I  the  fact  of  the  publication  and  the  character  of  the  circula- 

tion. 

7.     The  failure  of  the  officer  to  deliver  the  tax   deed  until  after 
the   time  for  redemption  had  passed  and   until  after  the 
j  bringing  of  this  suit,   does  not  bar  the   orator's  right  to 

I  relief. 

j  8.     Nor  does  the  fact  that  the  deed  was  not  executed  by  the  officer 

!  until  after  the  expiration  of  his  term  of  office   avoid   the 

sale. 

Bill  in  equity.  Heard  upon  the  report  of  a  master  at  the 
May  term,  1890,  Windsor  county.  Thompson,  Chancel- 
lor, decreed  for  the  orator.     The  defendants  appeal. 

y.  y.   Wilson  for  the  orator. 

The  conveyance  was  void.  Cram  v.  Stickles^  15  Vt. 
253;  y ones  V.  Spear ^  21  \\..  ^26  \  Church  v.  Chapin^  35 
Vt.  223. 

Even  as  to  the  portion  of  the  debt  accruing  after  it  was 
made.  Brackett  v.  Waiie^  4  Vt.  389 ;  McLane  v.  yohn^ 
Sony  43  Vt.  48 ;  Slearns  v.  JSdson^  63  Vt.  259. 

French  &  SoiUhgate  for  the  defendants. 

The  master  does  not  affirmatively  find  fraud,  and  this 
will  not  be  presumed.  Foster  v.  HalU  12  Pick.  89; 
Nichols  V.  Patten y  18  Me.  231 ;  Blaisdell  v.  Cowell^  14 
Me.  370 ;  Elliot  v.  Stoddard,  98  Mass.  145  ;  Field  v.  Gas-- 
ton,  12  la.  218;  Thornton  v.  Hook,  36  Cal.  223;  Sutton 
v.  Lockman,  39  Mo.  91 ;  Kifig  v.  Moore,  42  Mo.  551. 

MUNSON,  J.     On  the  28th  of  November,  1885,  the  de- 
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fendant,  George  J.  Spear,  received  from  one  Parkhurst  a 
deed  of  one  undivided  half  of  his  farm.  In  the  fall  of  1887, 
said  Spear  purchased  the  other  undivided  half  of  the  farm, 
and  had  Parkhurst  convey  it  to  his  wife,  the  defendant  Eva 
B.  Spear.  The  consideration  for  both  conveyances  was 
paid  by  George  J.  Spear  from  his  own  means.  On  the  31st 
day  of  December,  1887,  George  J.  Spear  executed  to  one 
Beach  a  deed  of  the  undivided  half  conveyed  him  by  Park- 
hurst, and  on  the  i6th  day  of  January,  1888,  Beach  con- 
veyed the  same  to  Eva  B.  Spear. 

The  master  finds  that  the  defendant  George  had  this 
property  conveyed  to  his  wife,  the  defendant  Eva,  *'for  the 
reason  that  he  thought  the  same  would  be  safer  in  her 
hands  than  in  his  own  from  attachment  by  his  creditors,"  of 
whom  the  orator  was  one.  This  is  a  sufficient  finding  that 
the  transfer  was  made  with  intent  to  defraud  the  orator. 
There  is  no  finding  that  connects  the  defendant  Eva 
with  the  fraudulent  purpose  of  her  husband.  Upon  the 
question  of  consideration,  the  master  says  he  is  "unable  to 
find"  that  the  defendant  Eva  paid  anything  for  the  farm, 
which  cannot  of  itself  be  treated  as  an  affirmative  finding 
that  nothing  was  paid.  But,  as  the  master  says  in  this  con- 
nection that  the  defendant  husband  had  the  same  conveyed 
to  his  wife  to  keep  it  from  his  creditors,  it  is  thought  by  a 
majority  of  the  court  that  the  payment  of  a  consideration  is 
fairly  negatived.  The  master  also  reports  certain  facts  in 
regard  to  the  grantor's  indebtedness  and  unconveyed  prop- 
erty which  it  will  not  be  necessary  to  consider.  It  appears 
that  a  part  of  the  orator's  account  accrued  after  the  convey- 
ances were  made,  but  the  case  will  first  be  considered  as  if 
the  entire  demand  were  pre-existing.  We  have  then  the 
case  of  a  voluntary  conveyance,  executed  with  an  actual  in- 
tent to  defraud  an  existing  creditor,  to  be  passed  upon  with- 
out reference  to  the  amount  and  availability  of  the  property 
retained. 
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In  disposing  of  the  question  stated,  it  seems  desirable  to 
make  some  reference  to  the  cases,  in  view  of  the  frequent 
failure  to  distinguish  carefully  between  fraudulent  convey- 
ances upon  consideration  and  conveyances  without  consid- 
eration ;  and,  in  the  case  of  voluntary  conveyances,  between 
those  which  rest  upon  a  legal  inference  of  fraud  and  those 
where  an  actual  fraudulent  intent  is  shown.  When  the  con- 
veyance is  without  valuable  consideration,  the  creditor  may 
avoid  it  for  the  fraud  of  the  grantor  alone.  Foster  v.  Fos- 
ter^ 56  Vt.  540,  S48.  It  is  only  when  there  is  a  valuable 
consideration  that  fraud  on  the  part  of  the  grantee  is  essen- 
tial. Such  were  the  cases  o{  Root  v.  Reynolds^  32  Vt.  139; 
Leach  v.  Wood^  ^1  Vt.  670;  Nichols  v.  Nichols^  6\\\. 
426.  The  fraud  of  a  voluntary  grantor  may  be  an  actual 
fraudulent  purpose,  or  the  fraud  which  the  law  imputes  to 
him  from  the  condition  of  his  estate  and  the  necessary  con- 
sequence of  his  act.  When  the  grantor  is  found  to  have 
conveyed  for  the  express  purpose  of  defrauding  his  creditors, 
the  condition  of  his  estate  is  immaterial.  Wadsu^orth  v. 
Williarns^  100  Mass.  126;  Botsford  v.  Beers^  11  Conn. 
369;  Gray  v.  Chase ^  57  Me.  558;  Hagcrv.  Shindler^  29 
Cal.  47  ;  Westerman  v.  Westerman^  25  O.  St.  500;  Goim- 
ley  V.  Potter^  29  O.  St.  597  ;  Vasser  v.  Henderson^  40  Miss. 
519  ;  Edfuunds  v.  Mister^  58  Miss.  765.  It  is  only  in  cases 
where  no  actual  fraud  appears  that  the  conveyance  can  be 
sustained  on  the  ground  that  the  grantor  retained  sufficient 
property  to  satisfy  his  debts.  Of  this  character  were  the 
cases  of  Brackeit  v.  Wait^  4  Vt.  389 ;  Dczuey  v.  Long^  25 
Vt.  564 ;  Church  y.  Chapin,  35  Vt.  223  ;  Wilbur  v.  Alch- 
ols,  61  Vt.  432.  It  appears  then  that  the  orator,  as  an 
antecedent  creditor,  can  avoid  these  conveyances  without 
other  findings  than  that  they  were  designed  by  the  grantor 
to  defraud  his  creditors,  and  were  without  consideration. 

Upon  the  facts  reported,  the  disposition  of  the  case  is   not 
affected  by  the  finding  that  a  part  of  the  account   was    for 
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services  rendered  after  the  conveyances  were  made.     The 
charges  were  for  the  orator's  services  and  disbursements  as 
attorney  in  a  single  suit.     If  the  conveyance  was  designed 
to  defraud  the  orator,  it  was  an  attempt  to  defeat  the  col- 
lection of  his  compensation   for  a  continuing   service,    ren- 
dered and  to  be  rendered  under  an  employment  already 
given.     It  is  possible  that  in  a  case  of  this   character   the 
entire  account  should  be  treated  as   pre-existing.     If  this 
would  not  be  permissible,  there  is  authority  for  saying  that 
the  orator  could  have  relief  to  the  extent  of  the  pre-existing 
charges,    notwithstanding    the    judgment    was   for    more. 
/Henderson  v.  Henderson^    133  Pa.   St.   399;    19  Am.   St. 
650.-   It  has   been    held,  however,   that  one  who  takes   a 
judgment  covering  both  antecedent  and  subsequent   claims 
must  be  treated  as  a  subsequent  creditor  as  to  all.      Usher 
V. //azelime,  $  Greenl.   471;   17   Am.   Dec.    253.     But,  if 
enough  appears  to  avoid  the  conveyance  as  to  subsequent 
creditors,  it  will  not  be  necessary  to  consider  the  questions 
suggested.     It  is  said  in  McLane  \ ,  Johnson ^  43  Vt.  48  (55), 
that  a  conveyance  without  consideration,   and  with   fraudu- 
lent intent,  is  invalid  as  to  both   existing   and   subsequent 
creditors.     But   that  was  a  case  in  which   the   fraudulent 
intent  existed  in  both  grantor  and  grantee-     It   is   by  no 
means  universally  conceded  that  a  voluntary  conveyance  to 
an  innocent  grantee,  void  as  to  existing  creditors,  is  necessar- 
ily void  as  to  all  subsequent  creditors.    14  Am.  St.  750,  note. 
But  a  consideration  of  this  question  will  be  unnecessary,  if 
it  sufficiently  appears  that  there  was  an  actual  intent  to  pre- 
vent the  collection  of  the  grantor's  subsequent  account.     In 
view  of  the  character  of  the  claim,  the  finding  of  an  intent 
to  defraud  the  orator  must  be  held  to  apply  to  both  parts  of 
his  demand.     We  have  then  a   finding  of  an  intent  to  de- 
fraud the  orator  as  a   subsequent   creditor.     A   voluntary- 
conveyance,  made  with  an  intent  on  the  part  of  the  grantor  to 
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defraud  subsequent  creditors,  is  void  as  to  such  creditors, 
without  proof  of  fraud  on  the  part  of  the  grantee.  Laugh^ 
toti  V.  Harden^  68  Me.  208.  And  there  having  been  this 
actual  intent  to  defraud  the  orator  of  his  claim  for  the  ser- 
vices to  be  thereafter  rendered,  the  deed  would  be  void  as 
against  such  claim,  notwithstanding  the  possession  of  other 
property. 

Nor  is  a  different  disposition  of  the  case  required  by  the 
fact  that  the  conveyance  was  to  the  grantor's  wife.  It  is 
true  that  a  voluntary  conveyance  to  wife  or  child,  which 
does  not  impair  the  grantor's  ability  to  pay  his  existing 
debts,  and  is  without  fraudulent  design,  will  be  sustained. 
Brackettv.  Wait^  4  Vt.  389;  Jones  v.  Clifton^  ii.Ott. 
225.  But  a  deed  executed  in  actual  fraud  cannot  be  sus- 
tained on  the  ground  that  the  grantee  is  one  whom  it  is  the 
grantor's  duty  to  provide  for.  These  conveyances  were  not 
designed  to  effect  a  settlement,  but  to  perpetrate  a  fraud. 
The  findings  are  inconsistent  with  the  theory  of  a  gift  to  the 
wife.  The  property  was  transferred  to  the  wife  because 
the  husband  thought  it  would  be  safer  in  her  name.  The 
actual  fraudulent  purpose  vitiates  the  conveyance,  notwith- 
standing the  grantor's  possession  of  other  property,  the  in- 
nocence of  the  grantee,  and  the  consideration  of  affection. 

The  finding  that  George  J.  Spear  had  the  farm  conveyed 
to  his  wife  is  regarded  by  a  majority  of  the  court  as  being, 
in  effect,  a  finding  that  Beach  took  his  deed  of  an  undivided 
half  merely  to  enable  Spear  to  transfer  it  to  his  wife,  and 
that  in  conveying  to  Mrs.  Spear  he  passed  the  title  as  it 
was  received.  This  being  so.  Beach  is  not  a  necessary 
party  to  a  proceeding  to  set  aside  his  deed  from  Spear,  and 
the  half  which  Mrs.  Spear  obtained  through  him  can  be 
reached  as  the  case  stands.  Day  v.  Cummings^  19  Vt. 
496.  But  the  orator  can  have  no  relief  as  regards  the  half 
which  Mrs,  Spear  received  by  deed  from  Parkhurst,  in  a 
proceeding  to  which  Parkhurst  is  not  a  party.     An    avoid- 
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ance  of  her  deed  of  this  half  would  leave  the  property  in 
Parkhurst,  and  the  orator  cannot  avoid  her  title  to  a  share 
which  he  is  not  in  a  position  to  obtain.  This  will  require  a 
reversal  of  the  decree. 

The  orator's  proceedings  at  law  are  clearly  sufficient  to 
entitle  him  to  equitable  relief.  The  levy  of  execution  is  not 
defective  in  the  particulars  complained  of.  The  officer's 
return  shows  a  compliance  with  the  requirements  of  the 
statute  regarding  notice  and  adjournment  of  sale.  The  re- 
turn is  evidence  that  the  newspaper  in  which  the  notice  was 
published  was  one  of  general  circulation  in  the  vicinity. 
We  think  counsel  are  incorrect  in  saying  that  this  is  not 
within  the  rule  laid  down  in  Swift  v.  Cobb^  10  Vt.  282. 
It  was  the  officer's  duty  to  publish  the  notice  in  a  news- 
paper of  a  certain  description.  His  return  is  evidence  not 
only  that  he  published  it  in  the  paper  named,  but  that  the 
paper  was  such  as  thr  statute  prescribed. 

The  failure  of  the  officer  to  deliver  a  deed  of  the  property 
until  long  after  the  expiration  of  the  time  limited  for  re- 
demption, and  until  alter  the  bringing  of  this  bill,  is  not  a 
bar  to  the  orator's  relief.  The  deed  is  to  be  given  effect 
from  the  time  when  it  should  have  been  delivered.  It  is 
well  settled  that  the  doctrine  of  relation  will  be  applied  to 
sustain  the  title  of  the  purchaser  at  an  execution  sale. 
Jackson  V.  Ramsey^  3  Cow.  75  ;  15  Am.  Dec.  242,  and 
note.  The  case  cited  was  an  ejectment  suit,  in  which  the 
defendant  relied  upon  a  sheriff's  deed  executed  after  the 
action  was  commenced  and  issue  joined  therein ;  and  it  was 
held  that  the  deed  had  relation  to  the  time  of  sale,  and  that 
the  defendant  could  avail  himself  of  it  without  pleading  it 
as  a  matter  of  defense  arising  after  issue  joined. 

The  fact  that  the  term  of  office  during  which  the  sale 
was  made  expired  before  the  deed  was  executed  does  not 
render  it  invalid.  Counsel  have  not  referred  to  R.  L.,  860, 
and  its  application  to  this  question  need  not  be  considered. 
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It  is  certain  that  an  express  statutory  provision  is  not  neces- 
sary to  secure  the  complete  execution  of  process  which  is 
being  served  by  an  officer  when  his  term  expires.  In  the 
case  of  a  levy  upon  personal  property,  it  is  universally  held 
that  the  service  is  to  be  completed  by  the  officer  who  made 
the  levy,  notwithstanding  the  close  of  his  term.  It  is  gen- 
erally considered  that  this  rule  of  the  common  law  is  ap- 
plicable to  the  service  of  executions  under  statutory  pro- 
visions for  the  sale  of  real  estate  ;  but  some  authorities  hold 
that  in  the  case  of  real  estate  the  service  must  be  completed 
by  the  new  incumbent.  36  Am.  Dec.  705  note.  The  giving 
of  a  deed  for  land  sold  while  in  office  is  a  part  of  the  exe- 
cution of  the  process  which  may  be  done  after  the  expira- 
tion of  the  term.  Allen  v.  Trimble^  4  Bibb.  21 ;  7  Am* 
Dec.  726.  It  is  not  necessary  to  determine  here  whether 
the  acts  required  after  the  expiration  of  the  term  should  be 
done  by  the  former  officer  or  by  his  successor ;  for  in  this 
case  the  deed  was  given  by  the  same  person  who  made  the 
salo,  while  he  was  filling  the  same  office  by  virtue  of  a  re- 
appointment. 

Decree  reversed  and  cause  remanded  with  mandate. 
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CITY  OF  RUTLAND  v.  TOWN  OF  PROCTOR. 


January  Term,  1896. 


Pauper.     Residence  within  limits  of  town  before 
incorporation. 


A  residence  within  the  territorial  limits  of  the  town  of  Proctor 
previous  to  its  incorporation  in  1887  cannot  be  resorted  to 
for  the  purpose  of  charging  that  town  with  the  support  of  a 
pauper  under  No.  45,  Acts  of  1892. 

Assumpsit  for  the  support  of  certain  paupers.  Plea,  the 
general  issue.  Heard  upon  the  report  of  a  referee  at  the 
September  term,  1895,  Rutland  county,  Ross,  C.  J.,  pre- 
siding.    Judgment  for  the  plaintiff.     The  defendant  excepts. 

The  question  was  whether  the  paupers  had  a  sufficient 
residence  to  charge  the  defendant  town. 

The  town  of  Proctor,  the  defendant,  was  created  by  No. 
137,  Acts  of  1886,  out  of  territory  formerly  embraced  within 
the  town  of  Rutland.  The  referee  found  that  the  pauper 
had  resided  within  the  territorial  limits  of  Proctor  for  more 
than  three  years,  supporting  himself  and  family,  but  that  a 
portion  of  this  residence  was  before  and  a  portion  after  it 
became  a  town. 

Section  3  of  the  act  incorporating  the  defendant  reads  as 
follows : 

**The  towns  of  Rutland,  Pittsford  and  Proctor  shall  be 
respectively  liable  for  the  support  of  all  persons  who  now 
are  or  hereafter  shall  become  paupers,  whose  settlement 
was  gained  within  their  respective  limits  ;    and  also  in  like 
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manner  for  the  support  of  all  paupers  now  on  the  town 
farms  of  Rutland  and  Pittsford,  who  were  sent  there  from 
their  respective  limits." 

Frank  C.  Partridge  and  Butler  &  Moloney  for  the  de- 
fendant. 

Residence  before  could  not  be  added  to  that  after  the  de- 
fendant became  a  town  to  make  up  the  three  years. 
Worcester  v.  East  Montfelier  ^  6i  Vt.  139 ;  Vershire  v. 
Hyde  Park,  64  Vt.  638. 

Section  3  of  the  act  of  incorporation  does  not  help  the 
plaintiff,  since  that  refers  to  a  law  which  has  been  abolished. 

C.  L,  Howe,  City  Attorney,  for  the  plaintiff. 

TAFT,  J.  The  defendant  cannot  be  made  liable  for  the 
support  of  the  paupers  in  question  under  No.  45,  Acts  of 
1892,  unless  it  is  shown  that  the  three  years'  continuous  res- 
idence of  the  paupers  was  subsequent  to  the  organization  of 
the  town  in  March,  1887.  Such  a  three  years'  residence 
partly  before  and  partly  subsequent  to  the  organization  is 
not  sufficient.  The  question  is  not  affected  by  s.  3  of  the 
act  of  incorporation  of  the  defendant.  The  disposition  of 
this  question  renders  the  other  questions  raised  immaterial. 

yudgment  reversed  and  judgment  for  the  defendant. 
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TOWN  OF  RUTLAND 

V. 

TOWN  OF  WEST  RUTLAND. 


May  Term,  1895. 


Conclusiveness   of    award  as   to  matters   not   considered. 
Division  of  Rutland  and  West  Rutland.    Memorial  halL 


1 .  The  defendant  town  was  created  by  act  of  the  legislature  out 

of  territory  formerly  comprised  within  the  limits  of  the 
plaintiff' town.  It  was  provided  by  the  act  creating  the  de- 
fendant, that  the  town  property  situated  within  the  limits 
of  the  plaintiff  and  defendant  should  belong  to  each  re- 
spectively, to  be  accounted  for  at  its  value,  and  that  the  in- 
debtedness of  the  original  town  should  be  shared  between 
the  two  in  proportion  to  their  grand  lists.  It  was  further 
provided  that  if  the  parties  could  not  agree  as  to  the  value 
of  the  property  or  the  amount  .of  the  indebtedness,  a  com- 
mission should  be  appointed  whose  award  in  the  premises 
should  be  final.  The  defendant  became  a  town  March  i, 
1887.  The  two  towns  were  unable  to  agree  upon  the 
division  ol  the  property  and  indebtedness,  and  a  commis- 
sion was  appointed  for  that  purpose,  which  made  its  award 
November  i,  1887.  The  plaintiH  claimed  that  it  was 
agreed  that  orders  drawn  after  March  i,  should  not  be  pre- 
sented to  this  commission,  but  should  be  left  for  future 
adjustment.  The  jury  found  that  there  was  no  such  agree- 
ment. Held^  that  the  defendant  could  not  recover  on  in- 
debtedness  of  the  original  town,  which  had  been  paid  and 
liquidated  before  the  commission  made  its  report. 

2.  The  plaintiff  might  recover  in  respect  to  an   indebtedness  of 

the  original  town  which  was  not  adjusted  and  paid  until 
after  the  award  of  the  commission,  and  this  would  be  so  in 


Digitized  by  VjOOQIC 


156       RUTLAND  V.  WEST  RUTLAND.       [68 

case  of  damages  for  the  laying  of  a  highway  which  was 
wholly  within  the  limits  of  the  plaintiff  and  which  was  not 
actually  constructed  until  after  the  division,  although  it  had 
been  laid  out  before. 

3.  Memorial  Hall  was  situated  within  the  limits  of  the  plaintiff 
and  was  in  process  of  erection  at  the  time  the  act  creating 
the  defendant  was  passed.  That  act  provided  that  if  the 
money  already  raised  for  that  purpose  was  not  sufficient  to 
complete  Memorial  Hall  according  to  the  plans  and  speci- 
fications agreed  upon,  the  defendant  should  contribute  to 
its  completion  in  proportion  to  its  grand  list.  The  jury 
found  that  subsequent  to  March  i,  1887,  the  plans  and 
specifications  were  substantially  altered;  that  it  would 
have  cost  $15,450,875  to  have  completed  the  building  ac- 
cording to  the  original  plans  and  specifications ;  that  the 
plaintiff  town  had  actually  expended  $39,942.59  in  its  com- 
pletion and  that  it  had  received  but  $4,958.55  from  moneys 
provided  at  the  time  the  act  was  passed.  Held^  that  the 
plaintiH  could  recover  of  the  defendant  its  portion  of  the 
difterence  between  what  would  have  been  required  to  com- 
plete the  building  according  to  the  original  plans  and  speci- 
fications and  the  amount  which  the  plaintiff  had  received 
for  that  purpose. 

General  assumpsit.  Plea,  the  general  issue  with  notice. 
Trial  by  jury  at  the  September  term,  1894,  Start,  J.,  pre- 
siding. The  court  submitted  no  general  verdict  to  the  jury, 
but  did  submit  certain  special  verdicts.  Judgment  for  the 
defendant  upon  these  verdicts.     The  plaintiff  excepts. 

The  facts  sufficiently  appear  in  the  head  notes  and 
opinion. 

C  Z.  Howe^  City  Attorney,  for  the  plaintiff. 

Butler  &  Moloney  and  C  A.  Prouty  for  the  defendant. 

The  plaintiff  is  concluded,  by  the  report  of  the  commis- 
sioners, from  recovering  in  respect  to  all  the  indebtedness 
which  was  known  at  the  time  the  commissioners  made  their 
award.  i  Her.  Est.,  p.  1416;  Squires  v.  Whif-ple^  1  Vt, 
III;  Hay  ward  v.  Clarke  50  Vt.  612;  Alorey  v.  King^ 
Fuller  dc  Co.^  51  Vt.  383  ;  Robinson  v.  Morse ^  26  Vt.  392 ; 
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Belknap's  Est.  w.  Central  Vermont   Rd.  Co.^  39  Vt.  168; 
Fidler\.  Cooper^  19  Wend.  285. 

START,  J.  By  No.  138  of  the  Acts  of  1886,  the  town 
of  West  Rutland  was  created  out  of  territory  previously 
embraced  wiihin  the  limits  of  the  town  of  Rutland.  This 
act  provided  that  the  indebtedness  of  the  original  town 
i;hould  be  apportioned  between  the  two  towns  upon  the 
tasis  of  the  grand  list  within  their  respective  limits.  It  was 
provided  that,  if  the  selectmen  of  the  two  towns  could  not 
agree,  the  presiding  judge  of  the  Rutland  County  Court 
should  appoint  three  commissioners  to  make  such  appor- 
tionment. The  selectmen  did  not  agree  and  commissioners 
were  appointed.  The  commissioners  heard  the  parties  and 
made  their  report.  The  plaintiff  contended  in  the  court 
below  that,  upon  the  hearing  before  the  commissioners,  it 
was  agreed  that  all  orders  drawn  March  i,  1887,  or  subse- 
quent thereto,  should  not  be  considered  by  the  commission- 
ers in  determining  the  amount  of  the  indebtedness  of  the 
original  town,  but  should  be  left  for  future  adjustment  be- 
tween the  towns.  The  jury  found  there  was  no  such  agree- 
ment, and  the  court  held  that  the  plaintiff  could  not  recover 
in  respect  to  items  that  had  accrued  and  were  liquidated  at 
the  time  of  the  hearing  before  the  commissioners. 

This  holding  was  correct.  The  commissioners  were  ap- 
pointed for  the  purpose  of  ascertaining  the  total  amount  of 
the  existing  indebtedness  of  the  original  town  of  Rutland. 
It  was  the  duty  of  the  plaintiff  to  present  all  known  and 
liquidated  indebtedness  to  the  commissioners  for  allowance ; 
and,  if  it  omitted  to  do  so,  it  cannot  now  recover  by  reason 
of  items  then  known  and  liquidated  but  omitted.  It  is  not 
claimed  that  these  items  were  omitted  from  the  considera- 
tion of  the  commissioners  by  mistake,  but  it  is  claimed  that 
they  were  withdrawn  from  their  consideration  by  agreement. 
The  jury  having  found  that  there  was  no  such  agreement, 
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it  must  be  conclusively  presumed  that  all  known  and  liqui- 
dated indebtedness  was  ascertained  and  apportioned  by  the 
commissioners ;  and  the  plaintiff  is  concluded  by  the  award 
of  the  commissioners.  Robinson  v.  Morse^  26  Vt.  392  ; 
Belknap  v.  Central  Vermont  Rd,  Co.y  39  Vt.  168. 

The  item  of  one  hundred  ninety-nine  dollars  and  ninety 
cents  was  adjusted  by  the  selectmen  of  both  towns  after  the 
commissioners  made  their  report,  and  it  was  agreed  that  the 
same  should  be  treated  as  an  indebtedness  of  the  original 
town.  The  item  of  one  hundred  dollars  for  land  damages 
was  not  adjusted  until  after  the  report  was  made.  The  de- 
fendant claims  that  this  item  is  for  land  damages  paid  on 
account  of  a  highway  laid  within  the  territorial  limits  of  the 
plaintiff  town  and  not  built  until  after  the  division.  The 
exceptions  do  not  show  where  this  highway  was  located  or 
when  it  was  built.  The  item  of  two  hundred  twenty-four 
dollars  and  ninety-eight  cents  is  for  legal  services  in  litiga- 
tion that  was  pending  at  the  time  the  hearing  was  had  be« 
fore  the  commissioners. 

These  items  that  have  accrued  or  been  liquidated  since 
the  hearing  before  the  commissioners  must  be  regarded  as  a 
part  of  the  indebtedness  of  the  original  town  of  Rutland,  but 
the  sum  due  in  respect  to  these  items  should  be  deducted 
from  the  sum  of  one  thousand  seven  hundred  fifty-four  dol- 
lars and  sixty-five  cents  which  the  plaintiff  has  received  to 
apply  upon  the  indebtedness  of  the  original  town  of  Rut- 
land from  taxes  that  were  uncollected  at  the  time  the  hear- 
ing was  had  before  the  commissioners ;  and  as  the  share  of 
the  defendant  in  that  amount  is  more  than  the  amount  due 
the  plainliflT  in  respect  to  the  above  items,  the  judgment 
rendered  by  the  court  below  in  favor  of  the  defendant,  so 
far  as  it  related  to  these  items,  was  correct.  It  is  found  by 
the  jury  that  the  one  thousand  seven  hundred  fifty-four  dol- 
lars and  sixty-five  cents  mentioned  above  was  received  by 
the  plaintiflT  to  apply  upon  the  indebtedness  of  the  original 
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town  of  Rutland.  In  view  of  this  finding  the  defendant  is 
not  entitled  to  have  the  balance  of  this  sum  applied  in  part 
payment  of  the  sum  expended  by  the  plaintiff,  after  the  di- 
vision of  the  original  town,  in  completing  Memorial  Hall. 
That  was  not  an  expenditure  of  the  original  town  of  Rut- 
land. 

The  act  creating  the  defendant  town  provides  that,  in  case 
the  money  raised  for  the  erection  of  Memorial  Hall  shall 
prove  insufficient  to  complete  the  same  according  to  the 
plans  and  specifications  agreed  upon,  the  defendant  town 
shall  contribute  its  share  toward  the  completion  of  the  same 
as  agreed,  in  proportion  as  its  grand  list  is  to  the  grand  list 
of  the  whole  town.  The  plaintiff  expended  in  the  comple- 
tion of  Memorial  Hall  the  sum  of  thirty-nine  thousand  nine 
hundred  forty-two  dollars  and  fifty-nine  cents,  and  has  re- 
ceived from  money  raised  or  provided  for  at  the  time  the 
act  creating  the  defendant  town  was  passed,  to  apply  upon 
the  expenditure  thus  made,  the  sum  of  four  thousand  nine 
hundred  fifty-eight  dollars  and  fifty-five  cents  ;  and  it  seeks, 
in  this  action,  to  recover  of  the  defendant  its  proportion  of 
the  balance  of  the  expenditure  thus  made.  It  is  found  that 
the  plans  and  specifications  for  Memorial  Hall  were  sub- 
stantially changed  after  the  division  of  the  original  town, 
and  that  the  sum  necessary  to  complete  it  according  to  the 
plans  and  specifications  that  were  agreed  upon  before  the 
division  was  fifteen  thousand  four  hundred  fifty  dollars  and 
eighty-seven  cents.  The  defendant  claims  that  it  is  under 
no  obligation  to  contribute  anything  toward  the  payment  of 
the  expense  of  completing  it,  because  the  plans  and  specifi- 
cations were  substantially  changed  after  the  division  of  the 
town. 

Memorial  Hall  was  being  constructed  by  the  original 
town  at  the  time  the  act  creating  the  defendant  town  was 
passed,  and  plans  and  specifications  for  its  completion  had 
been  drawn  and  some  of  them  agreed  upon.     It  was  located 
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in  that  portion  of  the  original  town  which  is  now  the  plaint- 
iff town.  It  is  clear  that  the  legislature,  in  passing  the  act, 
considered  the  location  of  the  hall  such  that  the  defendant 
town  would  have  no  interest  in  its  completion,  and  would 
be  under  no  duty  to  contribute  to  its  completion  unless  re- 
quired to  do  so  by  the  act  creating  it.  The  legislature,  in 
creating  the  defendant  town,  could  say  on  what  terms  and 
conditions  it  should  cease  to  be  a  part  of  the  old  town  and 
become  an  independent  municipality.  It  has  seen  fit  to  pro- 
vide that  the  defendant  town  pay,  as  a  consideration  for  its 
creation,  its  proportion  of  the  expense  of  completing  the 
hall  according  to  the  plans  for  its  completion  agreed  upon  ; 
and  we  see  no  reason  why  it  is  not  liable  to  this  extent. 
The  hall  has  been  completed  by  the  plaintiff  at  an  expense 
far  in  excess  of  the  sum  that  would  have  been  required  if 
the  plans  had  not  been  changed,  but  the  defendant  is  not 
affected  by  this  change,  nor  is  its  liability  increased  thereby. 
The  expense  of  completing  the  hall  according  to  plans  that 
had  been  agreed  upon  at  the  time  of  the  division  could  be 
ascertained  with  a  sufficient  degree  of  certainty.  The  jury 
have  found  what  sum  would  have  been  required  for  this 
purpose,  and,  nothing  appearing  to  the  contrary,  it  is  to  be 
presumed  that  the  finding  was  upon  sufficient  and  compe- 
tent evidence.  The  plaintiff'  claims  that  the  defendant 
should  contribute  to  the  payment  of  the  entire  expense  in- 
curred in  completing  the  hall  according  to  the  changed 
plans.  The  act  dividing  the  town  imposes  no  such  duty 
upon  the  defendant.  Its  liability  is  limited  to  contributing 
its  proportion  toward  the  payment  of  the  necessary  expense 
of  completing  the  hall  in  accordance  with  plans  and  specifi- 
cations that  had  been  agreed  upon  at  the  time  the  act  was 
passed.  To  this  extent  the  defendant  must  be  held  liable. 
The  defendant  is  also  liable  for  the  balance  due  upon  the 
award  of  the  commissioners. 

The  fro  forma  judgment  is  reversed^  and  judgment  rcn- 
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dered  for  the  plaintiff  to  recover  two  thousand  seventy^six 
dollars  and  twelve  centSy  with  interest  from  the  date  of  the 
writ^  and  its  costs. 


HENRY  S.  WHITE  ET  AL. 

V. 

EUPHEMIA  A.  WHITE  ET  AL. 


January  Term,  1896. 


Election  of  one  inconsistent  remedy  bars  resort  to  the  other  ^ 


I.  If  a  party,  having  inconsistent  remedies,  chooses  one,  he  must 
stand  by  his  election. 

3.  Any  decisive  act,  like  the  bringing  of  a  suit,  will  amount  to 
an  election. 

3.  The  orator  and  intestate  had  certain  unsettled  differences  in 
consequence  of  which  the  intestate  had  brought  suit  against 
the  orator.  While  this  suit  was  pending  the  intestate  made 
his  will  bequeathing  the  houses  in  question  to  the  only 
daughter  of  the  orator.  Thereupon  their  differences  were 
settled  as  follows  :  The  orator  released  the  intestate  from 
all  claims,  and  the  intestate  paid  the  orator  three  hundred 
dollars  in  money,  discontinued  his  suit  and  agreed  not  to 
defeat  the  devise.  The  releases,  which  were  in  writing, 
did  not  mention  the  devise.  The  intestate,  for  the  purpose 
of  defeating  the  devise,  immediately  conveyed  the  houses  to 
his  wife.  After  the  death  of  the  intestate,  the  orator  pre- 
sented his  claims,  which  had  been  released,  to  the  commis- 
sioners, insisting  that  the  release  had  been  obtained  by 
fraud.     The  commissioners  disallowed   his  claim   and  he 
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took  no  appeal.  Held^  that  by  so  presenting  his  claim  he 
had  made  an  election  to  rescind  the  contract  of  settlement 
which  barred  his  right  to  maintain  this  suit  in  equity  for  a 
specific  performance  of  it,  although  he  had  not  offeied  to 
refund  the  three  hundred  dollars. 

4.  That  the  daughter,  who  is  a  co-orator  in  this  suit,  was  not  a 
party  to  the  proceedings  before  the  commissioners  does  not 
alter  the  case. 

Bill  in  equity.  Heard  upon  the  report  of  a  master  at  the 
September  term,  1895,  Chittenden  county.  Taft,  chap- 
cellor,  decreed  for  the  orators.     The  defendant  appeals. 

Roberts  &  Roberts  (or  the  orators. 

C.  M.  Wilds  and  E.  7?.  Hard  for  the  defendant. 

The  orator's  election  to  prosecute  his  suit  before  the  com- 
missioners is  a  bar  to  his  right  to  maintain  this  suit  for  a 
specific  performance.     Hartland  v.  Hackett^  57  Vt.  98. 

ROWELL,  J.  This  is  a  bill  for  the  specific  performance 
of  an  agreement  to  devise  certain  houses,  or  rather,  not  to 
defeat  a  devise  thereof  already  made.  The  essential  facts 
are  these:  The  orator,  Henry  S.  White,  and  his  father, 
Hiram  S.  White,  were  partners  in  business  for  many  years. 
Dissolution  of  the  firm  was  followed  by  serious  disagree- 
ment between  them  concerning  their  partnership  affairs, 
each  claiming  that  the  other  was  largely  indebted  to  him  on 
account  thereof.  Finally,  in  September,  1892,  Hiram  sued 
his  son  in  respect  of  them,  demanding  large  damages,  and 
the  suit  was  duly  entered  in  court.  On  April  11,  1893, 
Hiram  made  his  will,  whereby  he  devised  to  the  orator 
Pinkerton,  his  grand-daughter  and  Henry's  only  child,  the 
houses  in  question.  Shortly  before  June  14,  1893,  Hiram, 
being  sick  and  about  to  die,  desired  to  obtain  a  settlement 
of  said  suit,  which  was  still  pending,  and  of  all  claims  and 
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controversies  between  him  and  his  son  ;  and  to  that  end  he 
employed  Mr.  Burnap,  his  counsel  and  legal  adviser  and 
the  executor  named  in  his  will,  to  effect  such  settlement. 
Henry  held  a  six-hundred-dollar  note  against  his  father, 
which,  on  its  face,  had  long  been  outlawed,  and  he  claimed 
a  large  balance  besides.  Hiram  claimed  that  he  never  in 
fact  owed  the  note,  and  that  Henry  was  largely  indebted  to 
him,  and  this  he  believed  to  be  true.  After  much  negotia- 
tion, and  on  said  last  mentioned  date,  Burnap  effected  a 
settlement,  which,  stated  most  favorable  for  the  orators,  was 
this  :  Hiram  paid  to  Henry  three  hundred  dollars,  allowed 
him  to  remove  and  have  a  certain  building,  and  agreed  not 
to  alter  his  will  in  respect  to  said  devise,  nor  otherwise  to  de- 
feat the  devise:  in  consideration  of  all  which,  Henry  sur- 
rendered said  note  to  be  cancelled,  and  released  and  dis- 
charged his  father  from  all  other  claims  and  demands  that 
he  had  against  him,  and  his  father  executed  a  like  release  to 
him,  but  neither  release  made  mention  of  the  devise,  nor  of 
the  agreement  concerning  it. 

Instantly  upon  the  consummation  of  said  settlement, 
Hiram  determined  to  break  the  contract  by  defeating  the  * 
devise,  and  accordingly,  two  days  alter,  conveyed  said 
houses,  through  another,  to  his  wife,  who  paid  no  value 
thereof,  and  who  alone  is  defending  this  suit.  Hiram  died 
on  the  twenty-ninth  of  said  June,  and  his  will  was  duly  pro- 
bated, and  commissioners  appointed  on  his  estate,  before 
whom  Henry  appeared  with  counsel  and  witnesses,  and  pre- 
sented for  allowance  his  entire  account  against  his  father 
growing  out  of  said  partnership  business,  and  also  said  six- 
hundred-dollar  note.  The  estate  presented  his  release  to 
his  father  in  defence,  and  introduced  no  other  testimony. 
Henry  raised  the  question  by  testimony,  such  as  he  now 
introduces,  and  argued  that  said  release  was  obtained  by 
fraud,  and  in  consideration  that  said  devise  should  stand, 
and    as   that   had    been   defeated,    the    release    was    void. 
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The  commissioners  disallowed  His  entire  claim,  and  their 
report  was  accepted  by  the  probate  court  and  recorded,  and 
he  did  not  appeal. 

The  orators  claim  that  they  are  not  barred  of  relief  by  the 
proceedings  before  the  commissioners  and  their  decision, 
because  they  say  the  parties  are  not  the  same,  as  that  was  a 
proceeding  in  favor  of  Henry  alone,  in  which  Mrs.  Pinker- 
ton  had  no  interest,  whereas  here  she  is  the  party  in  interest, 
and  he  is  joined  only  for  conformity,  as  her  equity  arises 
out  of  a  contract  made  through  him  for  her  benefit ;  that  the 
issues  are  not  the  same,  and  the  ground  of  the  commission- 
ers' decision  does  not  appear,  whether  it  was  that  Henry's 
claims  were  not  eslablished  by  sufficient  proof  or  were  cut 
off  by  the  release ;  if  the  former,  that  that  was  not  a  find- 
ing that  the  claims  were  not  made  in  good  faith,  which  is 
the  only  question  that  can  be  raised  here ;  and  if  the  latter, 
it  is  consistent  with  and  sustains  the  present  claim  ;  that  al- 
though it  was  argued  before  the  commissioners  that  the  re- 
lease was  obtained  by  fraud,  it  does  not  follow  that  they  so 
found,  but  rather  that  the  fraud  was  an  afterthought  that 
did  not  ^ffect  the  settlement  evidenced  by  the  release,  and 
was  only  a  violation  of  the  contract,  for  which  the  parties  in 
interest  had  their  remedy  ;  as,  the  present  remedy  ;  and  that 
Henry  could  recover  before  the  commissioners  only  on  the 
ground  of  a  rescission  of  the  contract,  but  that  he  had  in  his 
hands  three  hundred  dollars,  the  fruits  of  that  settlement, 
which  was  inconsistent  with  a  rescission. 

Although  it  is  alleged  in  the  bill  that  said  devise  was  made 
known  to  Mrs.  Pinkerton  by  the  testator,  yet  it  does  not 
appear  that  she  knew  of  said  contract  before  the  bill  was 
brought,  and  in  that  she  does  not  disavow  the  act  of  her 
father  in  thus  presenting  his  claims  to  the  commissioners, 
nor  undertake  to  avoid  the  effect  of  it,  although  the  fact 
itself  is  fully  alleged,  and  therefore  it  would  seem  that  when 
the  bill  was  brought  she  tacitly  acquiesced  in  it. 
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The  contract  was  not  divisible,  and  hence  could  not  be 
rescinded  in  part  and  affirmed  in  part,  but  the  consideration 
was  single  and  the  contract  entire,  although  it  embraced 
separate  and  independent  matters,  and  therefore  it  must  be 
rescinded  in  toto  if  at  all.  It  was  made  wholly  with  Henry 
and  partly  for  his  benefit,  and  the  consideration  moved  wholly 
from  him,  and  he  could  rescind  it  without  the  concurrence 
of  his  daughter,  if  it  was  rescindable,  certainly  before  it 
came  to  her  knowledge.  Davis  v.  Calloway^  30  Ind.  112, 
95  Am.  Dec.  671.  And  that  it  was  rescindable  for  the  fraud 
and  breach  of  the  other  party  is  not  denied,  but  it  is  claimed 
that  it  was  not  in  fact  rescinded,  and  this  brings  us  to  con- 
sider the  effect  of  the  proceedings  before  the  commissioners. 

He  who  has  inconsistent  remedies  stands  at  the  parting  of 
the  ways,  and  if  he  would  proceed,  he  must  elect  which  he 
will  «take,  and  having  taken  one,  he  can  never  retrace  his 
steps  and  take  the  other,  no  matter  where  the  one  taken 
may  lead  him.  It  is  inconsistent  both  to  affirm  and  to  dis- 
affirm a  contract,  and  therefore  he  who  has  a  right  to  do  one 
or  the  other  must  elect  which  he  will  do,  and  any  decisive 
act,  done  with  knowledge  of  the  facts,  constitutes  an 
election,  and  the  bringing  of  a  suit  is  such  an  act,  especially 
if  prosecuted  to  judgment,  if  its  maintenance  necessarily 
involves  an  election  to  affirm  or  disaffirm.  There  are  many 
cases  illustrative  of  this  doctrine,  to  a  few  of  which  we  will 
refer.  Thus,  in  Priestly  v.  Fernie^  3  Hurl.  &  N.  977,  it  is 
held  that  when  the  master  of  a  ship  signs  a  bill  of  lading 
in  his  own  name  and  is  sued  to  judgment  on  it,  an  action 
thereon  will  not  lie  against  the  owner,  although  satisfaction 
of  the  judgment  against  the  master  has  not  been  obtained. 
In  Scarf  v.  yardine^  7  App.  Cas.  345,  a  firm  of  two  part- 
ners dissolved.  One  retired,  and  the  other  continued  the 
business  witl^  a  new  partner  under  the  same  style.  A  cus- 
tomer of  the  old  firm  sold  and  delivered  goods  to  the  new 
firm  without  notice  of  the  change.     After  notice  he  sued  the 
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new  firm  for  the  price,  and  upon  their  bankruptcy,  proved 
against  their  estate,  and  afterwards  sued  the  late  partner, 
and  it  was  held  that  he  was  liable  only  by  estoppel  and  not 
jointly  with  the  members  of  the  new  firm  ;  that  the  customer 
might,  at  his  option,  have  sued  the  late  partner  or  the  mem- 
bers of  the  new  firm,  but  that,  having  elected  to  sue  the 
latter  he  could  not  afterwards  sue  the  former.  Lord  Black- 
burne  said  that  the  cases  are  uniform  that  when  a  man  has 
an  option  to  choose,  one  or  the  other  of  two  inconsistent 
things,  when  once  he  has  made  his  election  it  cannot  be 
retracted,  but  is  final  and  cannot  be  altered.  Chancellor 
Kent  says  that  any  decisive  act  of  the  party,  with  knowledge 
of  his  rights  and  the  facts,  determines  his  election  in  case  of 
conflicting  and  inconsistent  remedies.  Sanger  v.  Wood^  3 
Johns.  Ch.  416.  So  if  one  takes  out  a  commission  of  bank- 
ruptcy, he  cannot  afterward  sue  the  bankrupt  at  law,  for 
that  would  supersede  the  commission.  ExparteVIdird^  i 
Atk.  153  ;  Ex  parte  Lewis,  i  Atk.  154.  So  a  creditor  who 
proves  against  an  estate  in  bankruptcy  as  for  goods  sold 
and  delivered  to  the  bankrupt,  cannot  maintain  replevin  for 
the  goods  on  the  ground  that  he  did  not  sell  them  to  the 
bankrupt,  for  the  remedies,  being  inconsistent,  cannot  stand 
together,  and  the  election  of  one  precludes  resort  to  the 
other.  Ormsby  V.  Dearborn^  116  Mass.  386.  In  case  of 
a  bill  waiving  forfeiture  and  on  that  ground  seeking  relief 
in  equity,  though  the  plaintiff  fails  in  obtaining  that  relief, 
he  shall  be  restrained  from  insisting  on  the  forfeiture  at  law. 
I  Sch.  &  Lef.  441.  And  generally,  failure  to  obtain  satis- 
faction by  the  remedy  elected,  gives  no  right  to  resort  to  the 
other.  Goss  v.  Mather^  46  N.  Y.  689  ;  Farwell  v.  Meyer ^ 
59  Mich.  179.  So  if  a  bank  pays  to  one  moneys  that  be- 
longed to  another,  and  the  latter  sues  the  wrongful  receiver 
therefor,  he  thereby  irrevocably  ratifies  the  payment  and 
discharges  the  bank.  Flozuer  v.  Bowery  Saving^s  Banty 
113  N.  Y.  450,  10  Am.  St.  Rep.  479,  and  note.    In  Moller 
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V.  Tuska^  87  N.  Y.  166,  the  plaintiff  sought  to  regain  pos- 
session of  goods  on  the  ground  that  the  sale  thereof  by  them 
was  induced  by  the  fraud  of  the  purchaser,  from  whom  the 
defendant  had  bought  them  with  notice  of  the  fraud,  and  it 
was  held  that  the  plaintiff  had  manifested  his  election  of 
remedies  by  bringing  the  suit,  and  therefore  could  never 
successfully  assert  a  claim  against  the  purchaser  under  the 
contract,  for  i  f  a  man  once  determines  his  election  it  shall 
be  determined  forever,  and  to  revoke  it  is  not  in  his  power. 
Coke  says  that  an  election  once  made  cannot  be  revoked, 
and  illustrates  it  thus : 

"A  rent  charge  is  granted  to  A  and  B  and  their  heirs ;  A 
distreyneth  the  beasts  of  the  grantor,  and  he  sues  a  replevin  ; 
A  avoweth  for  himself  and  maketh  conusance  for  B ;  A 
dyeth  and  B  surviveth ;  B  shall  not  have  a  writ  of  annuity, 
for  in  that  case  the  election  and  avowry  for  the  rent  of  A 
barreth  B  of  any  election  to  make  it  an  annuity,  albeit  he 
assenten  not  to  the  avowry."     Co.  Lit.  146  a. 

The  doctrine  is  fully  recognized  in  Hartland  v.  Hackett^ 
57  Vt.  92,  and  whatever  may  be  said  of  its  application 
to  that  case,  it  is  evident  that  a  proper  discrimination  was 
not  there  made  between  consistent  and  inconsistent  remedies. 

Although  it  does  not  appear  that  Henry  refunded  or 
offered  to  refund  the  money  he  received  on  settlement,  yet 
the  presentation  of  his  claims  to  the  commissioners  necessa- 
rily involved  a  rescission  of  the  contract,  and  that  he  did  not 
take  the  requisite  step  of  refunding  or  offering  to  refund, 
makes  no  difference  with  the  legal  consequences  of  the  act 
in  respect  of  barring  relief  here,  for,  as  we  have  seen,  the 
act,  which  was  the  commencement  of  a  suit,  determined  his 
election  and  fixed  the  consequences.  That  proceeding  and 
this  are  entirely  inconsistent,  as  that  went  for  a  disaffirm- 
ance, while  this  goes  for  an  affirmance  of  the  contract,  and 
therefore  the  former  bars  the  latter. 

Many  other  questions  were  discussed  at  the  bar,  but  as 
this  is  decisive  of  the  right,  it  is  unnecessary  to  consider 
them. 
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Decree  reversed  and  cause  remanded^  -with  direction  to 
dismiss  the  bill  with  costs, 

Thompson,  J.,  being  engaged  in  county  court,  did  not 
sit. 

Taft,  J.,  took  no  part  in  consultation. 


TUCKER  ET  ALS.  v.  EDEN  AND  LOWELL. 


January  Term,  1896. 


Supreme  Coiirt,     By  whom  citation  should  be  signed. 


1 .  A  citation  returnable  to  the  supreme  court   of    a   paiticular 

county  should  be  signed  by  the  clerk  of  that  county  and  not 
by  the  clerk  of  the  general  term. 

2.  A  citation  returnable  to  one  of  the  stated  general  terms  of  the 

supreme  court,  at  Montpclier,  and  signed  by  the  clerk  of  a 
particular  county,  is  good,  upon  a  motion  to  dismiss,  as  a 
citation  returnable  to  the  supreme  court  of  that  county. 

Petition  for  the  laying  of  a  highway  in  two  towns  situated 
in  Lamoille  and  Orleans  counties.  Heard  upon  a  motion 
to  dismiss  by  both  defendants  at  the  January  term,  1896. 

Dickerman  iSc  Young;  for  the  defendants. 

Bates  &  May  for  the  petitioners. 

The  citation  is  properly  directed  and  signed  by  the  proper 
clerk.     In  re  Durante  60  Vt.  176. 
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ROSS,  C.  J.  This  is  a  petition  to  have  a  highway  laid 
and  established  extending  into  two  towns  in  different  coun- 
ties. It  must  be  brought  to  the  supreme  court  in  one  of  the 
counties  in  which  the  towns  are  located.  V.  S.,  3351. 
One  town  named  in  the  petition  is  in  Lamoille  county,  and 
the  other  in  Orleans  county.  The  petition  is  addressed  to 
the  supreme  court,  to  be  held  at  Montpelier  in  the  county 
of  Washington,  at  its  general  term,  on  the  second  Tuesday 
of  January,  a.  d.  1896.  The  citation  requires  the  de- 
fendant towns  to  appear  before  that  court  at  the  time 
and  place  named  in  the  petition,  and  is  signed  by  the 
clerk  of  the  supreme  court  for  the  county  of  Lamoille. 
The  defendants  move  to  dismiss  the  proceedings  on  two 
grounds  :  First.  That  the  citation  should  have  been  signed 
by  the  clerk  of  the  general  term  of  the  supreme  court. 
Secondly.  That  the  petition  should  have  been  addressed  to 
the  supreme  court  for  Lamoille  county,  to  be  held  at  the 
time  and  place  named.  By  V.  S.,  1030  and  1031,  each 
county  clerk  is  clerk  of  the  supreme  and  county  court,  and 
court  of  chancery  for  the  county,  makes  and  keeps  the 
dockets  of  the  cases  pending  in  the  respective  courts,  re- 
cords all  judgments  rendered,  and  other  proceedings  re- 
quired to  be  recorded,  and  signs  process  regularly  issuing 
from  either  of  these  courts.  The  petition  was  required  to 
be  brought  in  the  supreme  court  for  the  county  of  Lamoille, 
or  for  the  county  of  Orleans,  and  the  citation  must  issue 
from  that  court  for  the  county  to  which  the  petition  is  re- 
quired to  be  brought.  Hence  the  petition  is  properly  signed 
by  the  clerk  of  the  supreme  court  for  the  county  of  Lamoille* 
By  V.  S.,  997,  the  clerk  of  the  county  in  which  the  general 
term  of  the  supreme  court  is  held,  receives  the  docket,  files, 
and  papers,  of  the  causes  in  each  county,  from  the  clerk  of 
the  county,  acts  as  clerk  of  the  court  /or  such  timcy  per- 
forms all  the  duties  of  clerk  for  all  the  counties  during  the 
time,  and  remits  such   causes   with    the   papers,    files   and 
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docket  entries  made  therein  under  the  direction  of  the  court, 
to  the  respective  clerks  of  the  counties  where  they  belong, 
and  the  county  clerks  make  the  record,  in  the  causes,  of 
their  respective  counties.  The  clerk  of  the  general  term, 
except  for  his  own  county,  is  only  the  vice  clerk,  to  make 
the  docket  entries  and  to  perform  the  duties  of  clerk  of  the 
court  in  the  causes  pending,  at  such  term,  for  the  other 
county  clerks.  This  provision  was  manifestly  made  to 
avoid  the  inconvenience  and  expense  of  the  attendance  of 
the  clerk  of  each  county  at  the  general  terra,  while  the 
causes  from  his  county  were  being  heard  and  disposed  of. 
The  duty  of  the  clerk  of  the  general  term,  for  the  counties 
other  than  his  own,  is  limited  and  does  not  extend  to  sign- 
ing original  process,  returnable  to  the  supreme  court  of 
such  other  counties,  nor  any  process  in  the  causes  of  the 
other  counties  except  such  as  are  necessary  to  be  issued 
during  the  term.  This  motion  cannot  prevail  on  the  ground 
that  the  citation  was  signed  by  the  wrong  clerk.  V.  S.,  994, 
reads  :  ''Three  general  terms  of  the  supreme  court  for  all 
counties  shall  be  held"  etc.  These  terms  are  for  the  courts 
of  each  and  all  the  counties.  They  are  not  courts  for  the 
state  as  a  single  municipal  corporation,  but  are  general 
terms,  at  which  are  held  the  supreme  courts  for  the  several 
counties  which  are  included  in  the  state.  This  is  manifest 
from  the  language  of  this  section,  as  well  as  from  the  pro- 
visions of  the  sections  already  considered  relating  to  the 
office  and  duties  of  the  several  county  clerks,  and  of  the 
clerk  of  the  general  term.  These  supreme  courts,  for  the 
several  counties,  held  in  general  term,  at  one  time  and 
place,  are  in  a  larger  sense  the  supreme  court  of  the  state, 
from  which  they  derive  authority  as  expressed  in  V.  S., 
989.  But  the  general  expression  used  in  this  section  is  not 
inconsistent  with  the  special  provisions  of  the  other  sections 
of  this  chapter  of  the  statute.  From  what  has  already  been 
said,  it  is  evident  thai  this  petition,  to  be  properly  and  fully 
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addressed,  should  have  been  addressed  to  the  supreme 
court  for  the  county  of  Lamoille,  next  to  be  held  in  general 
term  at  Montpelier,  in  the  county  of  Washington,  on,  etc. 
But  inasmuch  as  the  supreme  court,  in  general  term,  is  the 
supreme  court  for  the  county  of  Lamoille,  as  well  as  for  the 
other  counties,  the  address  in  the  petition  and  citation — the 
latter  being  signed  by  the  clerk  of  the  supreme  court  for  the 
county  of  Lamoille — ^in  substance,  is  to  the  supreme  court 
for  that  county.  The  address  and  citation  imply  that.  The 
time  and  place  for  the  appearance  of  the  defendants  before 
that  court  are  correctly  stated.  What  is  wanted  in  the  ad- 
dress to  make  it  full  and  explicit,  is  not  such  a  defect  as  can 
be  taken  advantage  of  by  a  motion  to  dismiss.  It  does  not 
go  to  the  jurisdiction  of  the  court  over  either  the  subject 
matter,  the  process  or  the  parties. 

TAe  motion  to  dismiss  is  overruled. 
Taft,  J.,  concurs  in  the  result. 
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LOUIS  SENNA 


T.   B.  KENNEDY  AND  TRUSTEE  TOWN  OF  ST. 

ALBANS. 


January  Term,  1896. 


Trustee  process.     Debt  due  upon  contingency.     Compen^ 
sation  of  town  officers. 


A  town  cannot  be  held  liable  as  trustee  for  compensation  due  one 
of  its  listers  for  services,  if  the  same  was  voted  after  the  ser- 
vice of  the  writ  upon  it,  for  nothing  would  be  due  absolutely 
at  the  time  of  service. 

Assumpsit..  Heard  upon  the  report  of  a  commissioner  at 
the  September  term,  1895,  Franklin  county,  Munson,  J., 
presiding.  Judgment  that  the  trustee  is  chargable.  The 
trustee  excepts. 

Wilson  it  Hall  for  the  trustee. 

The  town  owed  the  defendant  nothing  when  the  writ  was 
served,  and  cannot  be  held  liable  as  trustee.  V.  S.,  s. 
1305  ;  Williams  v.  Boardman  &  Trustee^  9  Allen  570 ; 
Walker  V.  Cook  &  Trustee^  129  Mass.  577;  Baker  v. 
Estey  tf-  Trustee^  19  Vt.  131  ;  Burnham  v.  Bealy  14  Allen 
217;  Barnes  v.   Town  of  Bakers  fields  57  Vt.  375. 

M.  Buck  for  the  plaintiff. 
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START,  J.  The  defendant  was  elected  one  of  the  trus- 
tee's listers  in  March,  1892.  He  took  the  oath  of  office,  and 
also  took  and  subscribed  to  the  oath  required  to  be  attached 
to  the  list,  as  made  and  returned  to  the  town  clerk's  office. 
The  writ  was  served  on  the  24th  day  of  May,  1892,  and  in 
March,  1893,  the  trustee  voted  to  pay  the  defendant,  as 
lister,  $90.  There  was  no  evidence  except  as  above  stated, 
that  the  defendant  performed  the  duties  of  a  lister  for  the 
trustee.  If  the  above  facts  were  not  admissible  for  the  pur- 
pose of  showing  that  the  defendant  rendered  services  as 
lister,  the  commissioner  does  not  find  that  the  defendant  per- 
formed any  services  for  the  trustee,  but  does  find  that  the 
sum  voted  and  paid  by  the  trustee  was  a  mere  gratuity.  If 
these  facts  are  presumptive  evidence  that  the  defendant,  as 
lister,  rendered  services  for  the  trustee,  the  commissioner 
finds,  that,  at  the  time  of  the  service  of  the  writ,  there  was 
nothing  due  absolutely  from  the  trustee  to  the  defendant, 
and  that  compensation  for  his  services  was  contingent  upon 
the  trustee's  thereafter  voting  to  pay  for  such  services.  It 
does  not  appear  that  the  plaintiflT  excepted  to  any  of  these 
findings. 

If  the  defendant  did  not  perform  any  services  as  one  of  the 
trustee's  listers,  the  trustee's  promise  was  without  consider- 
ation and  not  enforceable,  and  its  payment  of  the  $90  was  a 
mere  gratuity.  If  the  defendant  served  as  lister  at  the  time 
the  writ  was  served,  there  was  nothing  due  to  him  abso- 
lutely and  without  contingency.  V.  S.,  s.  3059,  requires 
town  auditors  to  adjust  the  accounts  of  town  officers  before 
each  annual  town  meeting,  and  report  such  accounts,  with 
the  items  thereof,  to  the  town  at  such  meeting.  Section  3060 
forbids  the  allowance,  by  auditors,  of  any  claim  in  favor  of 
a  town  officer  for  personal  services,  except  when  compensa- 
tion is  fixed  by  law  or. by  vote  of  the  town,  and  requires  the 
auditors  to  report  the  nature  and  extent  of  such  services  to 
the  town.     Section   2993  provides  that  towns  at  their  an- 
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nual  meetings  may  fix  the  compensation  ol  town  oflScers* 
The  defendant  was  a  town  officer,  and  at  the  time  the 
writ  was  served,  his  compensation,  as  such  officer,  was  not 
fixed  by  law  or  by  the  vote  of  the  trustee  ;  and  it  was  not 
shown  that  it  was  customary  for  the  trustee  to  pay  such  offi- 
cers for  their  services.  Therefore,  at  the  time  the  writ  was 
served,  he  had  no  right  of  action  against  the  trustee  for  the 
recovery  of  compensation  for  his  services,  and  never  would 
have,  unless  the  trustee  thereafter  voted  him  a  compensation. 
In  Boyden  v.  Brookline^  8  Vt.  284,  it  is  held  that  a  town 
officer,  as  such,  has  no  legal  claim  against  a  town  for  com- 
pensation for  official  services  rendered,  unless  by  an  express 
vote  of  the  town,  or  a  uniform  usage  to  pay  that  particular 
officer,  from  year  to  year  for  his  services.  In  Barnes  v. 
Bakersfieldj  57  Vt.  375,  it  is  held  that  a  lister  can  recover 
only  such  compensation  for  his  services  as  the  town  votes 
him. 

Assuming  that  the  defendant  performed  services  as  lister, 
there  was  no  express  or  implied  promise  to  pay  for  the  ser- 
vices until  long  after  the  writ  was  served.  At  the  time  the 
writ  was  served,  compensation  for  his  services  was  depend- 
ent and  contingent  upon  the  future  action  of  the  trustee. 
It  might  never  take  action  respecting  his  services,  and,  it 
it  did,  it  might  refuse  to  allow  any  compensation.  There- 
fore, there  was  nothing  due  absolutely  and  without  contin- 
gency. V.  S.,  s.  1311,  provides  that  no  person  shall  be 
adjudged  a  trustee  by  reason  of  any  money  or  other  thing 
due  from  him  to  the  principal  defendant,  unless  it  is  at  the 
time  of  the  service  of  the  writ  upon  him,  due  absolutely  and 
without  contingency.  In  Buck  v.  Whttcomb  &  Trustee^  13 
Vt.  421,  it  is  held  that  a  promissory  note,  payable  when  the 
payee  removes  certain  incumbrances  upon  real  estate,  is 
payable  upon  a  contingency,  and,  during  the  contingency, 
is  not  subject  to  attachment  by  trustee  process.  When  the 
trustee  voted  a  compensation  for  the  defendant's  services. 
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its  action  related  back  to  the  lime  the  services  were  per- 
formed and  was  in  consideration  of  the  services,  but,  until 
this  action  was  taken,  the  debt  was  payable  upon  a  contin- 
gency. It  was  not  a  debt  in  -present i  to  be  discharged  in 
the  future.  The  contingency  affected  the  debt  itself,  and 
the  debt  itself  rested  upon  a  contingency ;  and,  until  this 
contingency  was  removed,  it  was  not  subject  to  attachment 
by  trustee  process.  The  contingency  had  not  been  re- 
moved at  the  time  the  writ  was  served  upon  the  trustee ; 
therefore,  the  trustee  is  not  chargeable. 

Judgment  reversed^  and  judgment  that   the   trustee   be 
discharged  with  costs. 


O.  C.  LUCIA  V.  M.  J.  MEECH. 


January  Term,  1896. 


Evidence.    Reputation  of  defendant  for  -prudence.    Charge 
0/ court.     Pleading. 


1.  The  evidence  of  the  plaintiff  tended  to  show  that  the  defend- 
ant had  taken  his  horse  to  pasture  without  any  special  con- 
tract as  to  risk,  and  that  the  horse  had  escaped  through  a 
defect  in  the  fence,  at  a  particular  point,  and  been  killed. 
Heldy  that  evidence  that  the  condition  of  the  fence  around 
other  parts  of  the  pasture  was  good,  that  the  defendant  was 
reported  to  be  a  prudent  agister  of  horses  and  was  intrusted 
with  many  valuable  horses  to  pasture,  and  that,  in  particu- 
lar instances,  she  had  refused  to  assume  the  risk,  as  tend- 
ing to  show  such  a  general  custom  on  her  part,  was  inad- 
missible. 
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2.  A  request  to  charge  need  not  be   complied  with  unless  war- 

ranted by  the  evidence. 

3.  There  being  no  evidence  that  the  plaintiff  had  any  knowledge 

of  the  defect  in  the  fence  complained  of,  the  court  properly 
refused  to  instruct  the  jury  that  he  could  not  recover  if  he 
allowed  his  hoi'sc  to  remain  in  the  pasture  with  knowledge 
of  such  defect. 

4.  Nor  need  the  court  instruct  the  jury  that  the  plaintiff  cannot 

recover  unless  the  defect  was  the  proximate  cause  of  the 
damage  when  it  is  not  claimed  that  there  was  any  other 
intervening  cause. 

5.  An  allegation  that  the  defendant  was  negligent  in  certain  par- 

ticulars '*so  that"  the  damage- accrued  is  equivalent  to  '*by 
reason  whereof,'*  and  sufficient  on  motion  in  arrest. 

Case.  Plea,  the  general  issue.  Trial  by  jury  at  the 
September  term,  1895,  Chittenden  county,  Taft,  J.,  pre- 
siding. Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

The  plaintiffs  testimony  tended  to  show  that  he  hired  the 
defendant  to  pasture  his  horse  for  the  season,  that  the  horse 
while  in  the  defendant's  pasture  escaped  through  the  fence, 
which  was  defective  at  a  particular  point,  into  an  adjoining 
meadow  and  thence  onto  the  railroad  track,  where  it  was 
killed,  there  being  no  fence  between  the  meadow  and  the 
railroad  track.  The  defendant  claimed  that  at  th&time  she 
took  the  horse  to  pasture  it  was  agreed  between  her  and  the 
plaintilf  that  she  was  to  assume  no  risk,  but  the  plaintifT 
denied  this  and  testified  that  no  arrangement  in  that  respect 
was  made. 

The  defendant  offered  testimony  tending  to  show  that  she 
had  kept  horses  of  very  great  value  for  men  who  were  fa- 
miliar with  the  w^ay  in  which  horses  ought  to  be  kept,  and 
that  prudent  men  in  the  vicinity  regarded  her  pasture  as  a 
reasonably  safe  one ;  that  it  was  her  rule  not  to  take  risks, 
and  that  this  rule  had  been  applied  in  several  particular  in- 
stances ;  that  the  fences  around  her  pasture  were  in  good 
condition  and  compared  favorably  with  other  fences  in  the 
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vicinity.  The  foregoing  testimony  was  excluded  and  the 
defendant  excepted. 

The  second,  third  and  fourth  requests  of  the  defendant 
were  as  follows.: 

'*2.  If  the  jury  find  that  by  the  contract  between  the  par- 
ties the  horse  was  to  be  pastured  in  the  lot  in  which  it  was 
placed,  and  that  at  the  time  the  horse  was  turned  into  the 
lot,  the  plaintiff  was  acquainted  with  condition  and  quality 
of  the  fence,  he  cannot  recover  in  this  action. 

*'3.  Or  if  the  jury  find  that  after  the  horse  was  placed  in 
the  defendant's  pasture,  and  before  it  escaped,  the  plaintiff 
became  acquainted  with  the  condition  of  the  fence,  and  vol- 
untarily permitted  the  horse  to  remain  there,  without  com- 
plaint or  objection,  he  cannot  recover  in  this  action. 

"4.  If  the  jury  find  the  defect,  if  any,  in  defendant's 
fence,  was  not  the  proximate  cause  of  the  injury  to  the 
plaintiff's  horse,  no  recovery  can  be  had  by  plaintiff  in  this 
action,  even  though  the  jury  should  find  that  the  defend- 
ant's fence  at  the  point  of  escape  was  insuflScieni." 

The  court  declined  to  charge  in  accordance  with  these  re« 
quests  and  the  defendant  excepted. 

The  cross-examination  of  the  plaintiff  had  developed  the 
fact  that  he  had  frequently  been  to  the  pasture  while  his 
horse  was  there  and  had  seen  one  or  two  defects  in  the 
fence  at  other  points,  but  there  was  no  evidence  tending  to 
show  that  he  had  any  knowledge  of  the  particular  defect  in 
question. 

C.  Af.   Wilds  and  E.  R.  Hard  for  the  defendant. 

The  defendant  should  have  been  permitted  to  show  the 
measure  of  care  exercised  by  other  prudent  persons  in  the 
vicinity,  for  that  was  the  measure  of  her  own  liability. 
Deer.  Neg.,  ss.  1,7. 

The  court  should  have  complied  with  the  second  request 
of  the  defendant.  Eastman  v.  Patterson,  38  Vt.  146; 
Knowles  v.  A.  &  C.  /?.  /?.  Co.,  38  Me.  55  ;  Vaughan  v. 
Potter,   16  Vt.  266;    Wcstmore   v.    Sheffield,  56  Vt.    239^ 
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248;  Donahue  v.  Ins.  Co,^  56  Vt.  374,  379,  380;  Flinn  v. 
St.  John,  SI  Vt.  334,  348. 

And  also  with  the  fourth  request.  Deer.  Neg.,  ss.  8, 
402  ;  Holden  v.  /?.  &  B.  R.  /?.  Co.,  30  Vt.,  297  ;  Saxton 
V.  Beacon,  31  Vt.  540 ;  M.  &  St.  P.  R.  R.  Co.  v.  Kelloggy 
94  U.  S.  469. 

D.  J.  Foster  and  R.  E.  Brown  for  the  plaintiff. 

The  defendant's  second  request  was  not  applicable  to  the 
case  made  by  the  evidence.  There  was  nothing  to  show 
that  the  plaintiff  had  any  knowledge  of  the  defect  in  ques- 
tion. Clark  V.  Boardman,  42  Vt.  667  ;  Eddy  v.  Kinney y 
60  Vt.  554. 

The  fourth  request  was  properly  refused  for  there  was  no 
evidence  tending  to  show  any  other  cause  of  the  plaintift  s 
damage.  Templeton  v.  Montpelier,  56  Vt.  329  ;  Davis  <Sr 
Gayw.  C.  V.  R.  R.  Co.,  66  Vt.  290;  PiJke  v.  Grand 
Trunk  R.  R.  Co.  19  Fed.  Rep.  255  ;  Chicago  &  St.  P.  R. 
R.  Co.  v.  Elliot,  5  Circuit  Ct.  App.  347 ;  Scheffer  v. 
Washington,  105  U.  S.  249;  Willey  v.  Stanley,  65  Vt. 
145  ;  Seargent  v.  Slack,  47  Vt.  674. 

ROSS,  C.  J.  The  defendant  was  the  bailee  of  the  plain- 
tiff's horse  to  pasture  it  during  the  summer  of  1894.  In  her 
discharge  of  the  bailment,  it  was  her  duty — unless  some 
contract  existed  varying  that  duty — to  maintain  or  cause  to 
be  maintained,  a  legal  fence  between  the  pasture  and  the 
meadow  of  Root.  The  law  on  this  subject  is  considered  in 
Sargent  v.  Slack,  47  Vt.  674.  The  jury  have  found  that 
no  contract  existed  between  the  parties  on  this  subject. 

I.  The  point  in  the  fence  where  the  horse  escaped  was 
not  in  controversy ;  rather  the  plaintiff  claimed  that  the 
fence  between  the  pasture  and  Root's  meadow  was  defec- 
tive at  a  particular  point,  and  that  by  reason  of  that  defect 
the  horse   escaped  into  the   meadow.     Whether   she   had 
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maintained  the  fence  at  this  point,  in  the  condition  which  the 
law  required,  was  the  material  inquiry  in  the  case.  Evi- 
dence to  show  that  the  fence  surrounding  the  pasture  at 
other  points  was  maintained  so  that  it  met  the  require- 
ments of  the  law,  or  otherwise,  was  immaterial  to  a  deter- 
mination of  the  issue  made  by  the  plaintiff.  That  other 
persons,  of  prominence,  regarded  the  defendant  a  careful 
and  prudent  agister  of  horses,  and  entrusted  valuable  horses 
to  her  care ;  that  the  fence  around  her  pasture  compared 
favorably  with  the  fences  surrounding  the  pastures  of  other 
persons  in  that  section ;  and  that  no  other  animals  to  the 
knowledge  of  the  witness  escaped  from  the  pasture  until 
the  plaintiff's  horse  escaped,  had  no  relevancy  to  the  deter- 
mination of  this  issue,  and  were  properly  rejected.  All  the 
facts,  proposed  to  be  established  by  such  testimony,  did  not 
tend  to  show  that  the  defendant  might  not  have  been  negli- 
gent in  regard  to  maintaining  a  legal  fence  at  the  point  com- 
plained of.  Nor,  on  the  issue  presented  by  the  plaintiff, 
was  it  material  to  show  how  the  defendant  kept  other  horses 
for  people,  or  that  their  horses  ran  with  other  horses.  The 
plaintiff  made  no  complaint  in  this  respect.  Nor  was  it 
material  for  the  defendant  to  show  that  such  other  persons 
took  the  risk  of  injury  to  their  horses.  That  she  made  such 
a  trade  with  others  did  not  tend  to  show  that  she  made  it 
with  the  plaintiff.  As  bearing  upon  the  conflict  of  her  testi- 
mony with  that  of  the  plaintiff,  on  this  point,  she  was  per- 
mitted to  show  that  it  was  her  custom  to  insert  into  her  con- 
tracts a  provision  that  the  owner  of  the  horse  took  the  risk 
of  its  injury.  This  did  not  permit  her  to  show  particular 
instances  in  which  she  carried  the  custom  into  effect. 
There  was  no  error  in  the  rejection  of  offered  testimony. 

2.  The  defendant  does  not  not  now  insist  that  the  county 
court  erred  in  regard  to  her  first  request  to  charge.  Her 
second  and  third  requests  are  defective  and  inapplicable ; 
defective  because  they  apply  generally  to  the   fence   sur- 
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rounding  the  pasture,  when  they  should  be  confined  to  the 
portions  complained  of;  inapplicable  because  there  was  no 
testimony  tending  to  show  that  the  plaintiff  had  any  knowl- 
edge of  the  defect  in  the  fence  complained  of,  before  the 
escape  of  the  horse.  There  was  no  error  in  the  failure  to 
comply  with  the  fourth  request.  No  foundation  for  its  ap- 
plication was  laid  by  the  evidence.  The  case  does  not  dis- 
close that  any  evidence  was  introduced  nor  claimed,  that 
any  cause  for  the  injury  to  the  plaintiff's  horse  intervened 
between  its  escape  from  the  pasture  through  the  fault  of  the 
defendant,  and  its  being  run  over  and  killed  by  the  cars. 

3.  The  declaration  was  properly  held  good  against  a 
motion  in  arrest  of  judgment.  It  alleges  that  the  defendant 
carelessly  and  negligently  omitted  to  surround  the  pasture 
with  a  proper  fence,  and  carelessly  and  negligently  permit- 
ted the  fence  to  become  and  remain  out  of  repair,  **so  that 
the  horse"  escaped  and  was  killed.  If  in  place  of  **so  that" 
he  had  alleged  **whereby"  or  **by  reason  whereof,  the  con- 
nection between  the  alleged  negligence  and  injury  to,  and 
death  of,  the  horse,  would  have  been  properly  set  forth. 
The  language  used,  in  legal  sense,  is  equivalent  to,  *  •be- 
cause of  which  negligence"  or  **by  reason  whereof."  The 
declaration  is  clearly  sufficient  to  stand  the  encounter  of  a 
motion  in  arrest  of  judgment. 

Judgment  affirmed. 
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FRED  M.  WAITE  v.  ALONZO  STARKEY. 


January  Term,  1896. 


Motion  in  arrest.      What  question  can  be  raised  by. 


1.  A  motion  in  arrest  only  reaches  defects  in  the  pleadings  and 

verdict. 

2.  Whether  replevin  will  lie  against  an  officer  for  property  taken 

in  execution  cannot  be  raised  by  motion  in  arrest. 

Replevin.  Plea,  not  guilty.  Trial  by  jury  at  the  Sep- 
tember term,  Windham  county,  1895,  Tyler,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintift.  The  defendant  ex- 
cepts. 

Clark  C.  Fitts  for  the  defendant. 

Waterman  y  Martin  &  Hitt  for  the  plaintiff. 

The  defendant  cannot  raise  the  question  which  he  seeks 
to  by  motion  in  arrest.  Gould  PI.,  Chap.  10;  Battles  v. 
Brainiree,  14  Vt.  348 ;  Closson  v.  Staples^  42  Vt.  225  ; 
Brown  v.  Hitchcock ^  28  Vt.   452  ;  Stearns  v.   Steams ^   32 

Vt.  678. 

• 

START,  J.  The  action  is  replevin  for  a  horse  taken  by 
the  defendant  as  deputy  sheriff  upon  an  execution  against 
the  plaintift.  The  only  questions  raised  on  the  trial,  and 
before  verdict,  were  whether  the  plaintiff  selected  the  horse 
as  his  team,  and  whether  the  same  was  turned  out  by    him 
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to  the  defendant  to  be  sold  on  the  execution.  The  jury 
found  these  issues  in  favor  of  the  plaintiff.  After  the  ver- 
dict, and  before  judgment,  the  defendant  moved  in  arrest  of 
judgment,  and  that  the  suit  be  dismissed,  because  an  action 
of  replevin  does  not  lie  in  favor  of  an  execution  debtor 
against  an  officer  for  property  taken  on  execution. 

The  motion  in  arrest  of  judgment  only  reached  defects  in 
the  pleadings  and  verdict.  Gould's  PI.,  chap.  lO;  Battles 
v.  Bramtree^  14  Vt.  348 ;  Noyes^  French  &  Pickett  v. 
Parker^  64  Vt.  379.  The  defendant  does  not  claim  that  there 
were  any  defects  in  these.  If  the  defendant's  motion  can  be 
construed  to  be  a  motion  to  dismiss,  then  it  was  properly 
overruled.  It  was  not  seasonably  filed,  and  it  reached  no 
defects  that  did  not  appear  of  record.  The  pleadings  are 
not  referred  to,  and  we  have  not  been  furnished  with  a  copy 
of  them  ;  but  it  is  not  claimed  that  they  show  that  the  de- 
fendant was  an  officer,  or  that  he  took  the  property  upon  an 
execution,  nor  is  it  claimed  that  there  is  any  defect  in  the 
writ  or  declaration.  The  question  that  the  defendant  at- 
tempted to  raise  by  his  motion  should  have  been  raised  be- 
fore verdict,  when  the  issue  of  fact  could  have  been  submit- 
ted to  the  jury. 

yndgjnent  affirmed. 
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STATE  V.  FRED  BRUCE. 


January  Term,  1896. 


yuGiice  of -peace,     yurtsdfclion  lost  by  continuance  oj  more 

than  three  months.     No  valid  judgment  ex-- 

cept  upon  formal  complaint. 


I.  If  a  criminal  complaint  pending  before  a  justice  is  held  open 
for  more  than  three  months,  without  adjournment  or 
further  action,  the  justice  thereby  loses  jurisdiction  of  the 
cause  and  can  render  no  valid  judgment  therein. 

z.  No  valid  judgment  can  be  rendered  in  a  criminal  cause  except 
upon  a  formal  complaint. 

Indictment  for  breach  of  the  peace.  Plea,  former  con- 
viction. Heard  at  the  September  term,  1895,  Washington 
county,  upon  the  demurrer  of  the  state  to  this  plea.  De- 
murrer sustained.  Thereupon  the  respondent  being  ordered 
to  plead  over  without  prejudice,  a  trial  by  jury  was  had 
resulting  in  a  verdict  of  guilty.  Judgment  and  sentence  on 
verdict.  The  respondent  excepted  to  the  action  of  the 
court  in  sustaining  the  demurrer. 

J.   W.  Gordon  and  W,  A.  Lord  for  the  respondent. 

The  agreement  to  hold  the  case  open  did  not  oust  the 
jurisdiction  of  the  justice.  Dunn  v.  State,  35  Am.  Dec. 
63-65;  Hardin  V.  State^  12  Tex.  App.  186;  Bowdcn  v. 
State^  I  Tex.  App.  137  ;  U.  S.  v.  Lee,  4  McLean  103  ; 
The  People  v.  Whipple^  9  Cow.  716;  State  v.  Bradly,  45 
Ark.  31;  Hall  v.    Stafford,    2^    Vt.    87;  Peach  v.  Milh^ 
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13  Vt.  501: ;  Commonwealth  v.  Loud^  3  Met.  32S ;  Com^ 
monweallh  vl  Keiths  8  Met.  532  ;  Wood  v.  Southwick^  97 
Mass.  356 ;  Humble  v.  Bland,  6  T.  R.  255  ;  Taylor,  v. 
Edwards  et  aL^  j^^yW  499;  Tift  v.  Culver y  3  Hill  180; 
Dunham  v.  Heyden,  7  Johns.  381 ;  Graydon  v.  BarloWy 
15  Ind.  197;  State  V.  Woolcy  et  aL,  44  Vt.  363;  i  Bish. 
Cr.  Pr.,  s.  280;  ^Vtf/^  V.  Meacham,  67  Vt.  707. 

If  there  were  informalities  in  the  complaint  they  were 
cured  by  the  appearance  of  the  respondent  and  his  consent 
to  judgment.  * 

Z.  S.  Stanton,  State's  Attorney,  for  the  state. 

It  fairly  appears  from  the  record  that  the  judgment 
pleaded  in  bar  was  obtained  by  the  respondent  fraudulently 
for  the  purpose  of  shielding  himself  from  further  prosecu- 
tion. It  is  therefore  void.  State  v.  Simpson,  28  Minn.  66; 
State  V.  Wakefield,  60  Vt.  618 ;  McFarland  v.  State,  68 
Wis.  400;  Halloran  v.  State^  80  Ind.  586;  i  Bish.  Cr. 
Law,  s.  loio,  and  cases  there  cited. 

START,  J.  The  indictment  charged  the  respondent 
with  the  crime  of  breaking  and  disturbing  the  public  peace, 
to  which  he  pleaded  in  bar  a  former  conviction  for  the  same 
otTence.  To  this  plea,  the  state's  attorney  filed  a  general 
demurrer.  The  demurrer  was  sustained  and  the  plea  ad- 
judged insufficient,  to  which  the  respondent  excepted. 

It  appears  from  the  record  of  the  claimed  former  convic- 
tion set  forth  in  the  plea,  that,  on  the  ist  day  of  August, 
1894,  a  prosecution  was  commenced  before  a  justice  of  the 
peace  upon  the  complaint  of  a  grand  juror  for  the  tovvn  of 
Barre  ;  that  the  respondent  was  brought  before  the  justice, 
and  the  cause  was  continued  to  August  6,  1894,  on  which 
day  the  respondent  appeared  and  the  case  was,  by  agree- 
ment of  attorneys,  held  open.  It  does  not  appear  that  any- 
thing further  was  done  until  October  5,  1895,  when  the  re- 


Digitized  by  VjOOQIC 


Vt.]  STATE  V.  BRUCE.  185 

spondent  appeared  before  the  court,  and  a  grand  juror  for 
the  city  of  Barre  appeared  to  further  prosecute.  The  respond- 
ent pleaded  guilty  and  was  fined  five  dollars  and  costs.  The 
plea  avers  that  the  grand  juror  who  signed  the  complaint 
deceased  June  i,  1895,  and  that  the  breach  of  the  peace 
charged  in  the  complaint  is  the  same  breach  of  peace 
charged  in  the  indictment.  The  indictment  was  filed  in  the 
court  below  on  the  same  day  that  the  respondent  thus  ap- 
peared before  the  justice  and  pleaded  guilty. 

In  passing  upon  the  sufficiency  of  the  respondent's  plea,  it 
becomes  necessary  to  determine  what  was  intended  by  the 
words,  ''held  open,"  in  the  justice's  record  of  August  6, 
1894.  At  the  time  this  record  was  made,  the  justice  could 
have  adjourned  the  case  for  any  time  not  exceeding  three 
months.  R.  L.,  s.  1069.  With  this  limitation  upon  the 
power  of  the  justice  to  adjourn  the  cause,  it  is  not  probable 
that  it  was  intended  by  the  words  "held  open,"  that  the 
cause  should  stand  open,  without  any  limitation,  or  for  a 
longer  time  than  the  justice  could  have  then  adjourned  it. 
We  think,  by  the  use  of  these  words,  it  was  intended  that 
the  cause  should  be  held  open  lor  a  time  not  exceeding  the 
time  the  justice  could  have  then  adjourned  it  and  that,  at 
the  expiration  of  this  time,  without  an  adjournment  or  any 
action  by  the  justice,  the  cause  was  no  longer  pending. 
The  cause  was  not  adjourned  after  August  6,  1894,  and  was 
not  again  called  up  until  after  the  grand  juror  who  signed 
the  complaint  was  dead,  nor  until  after  the  expiration  of 
more  than  three  months.  This  delay,  without  any  action 
being  taken,  worked  a  discontinuance  of  the  cause ;  and, 
when  the  respondent  appeared  before  the  justice,  on  the  5th 
day  of  October,  1895,  and  pleaded  guilty,  the  prosecution 
by  indictment  in  the  court  below  was  the  only  prosecution 
then  pending  against  him.  In  Brozun  v.  Story ^  9  Vt.  118, 
it  is  held  that  the  absence  of  a  justice  of  the  peace  from  the 
place  to  which  a  cause  has  been  adjourned  by  him,  for  the 
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whole  half  day,  within  which  the  cause  was  set  for  trial,  is 
a  discontinuance  of  the  action.  In  Two  Rivers  Mfg.  Co, 
V.  Beyevy  74  Wis.  210,  27  Am.  St.  Rep.  131,  it  is  held  that 
loss  of  jurisdiction  may  occur  during  the  pendency  of  an 
action  over  which  the  court  had  jurisdiction  when  it  was  com- 
menced ;  and,  if  the  jurisdiction  is  so  lost,  any  further 
action  of  the  court  is  a  nullity.  In  Crandall  v.  Bacon.  20 
Wis.,  91  Am.  Dec.  451,  it  is  held  that  a  justice  of  the  peace 
loses  jurisdiction  over  a  cause  when  he  fails  to  specify  the 
hour  of  the  day  or  the  place  to  which  it  is  adjourned,  and 
that  a  judgment  by  a  justice  of  the  peace,  after  he  has  Inst 
jurisdiction  of  the  cause,  is  void.  In  Lynsky  v.  Pevder- 
grasty  2  E.  D.  Smith  43,  it  is  held,  that,  when  a  justice  de- 
parts from  the  place  of  trial,  to  be  absent  for  an  uncertain 
period,  informing  the  parties  that  it  is  uncertain  whether  he 
can  proceed  with  the  trial  that  day,  and  that  he  cannot  tell 
when  he  shall  return,  a  discontinuance  of  the  suit  will  result. 
At  the  time  the  respondent  appeared  before  the  justice, 
there  was  no  complaint  before  the  justice,  nor  was  any  com- 
plaint then  pending  against  the  respondent.  The  grand 
juror  who  signed  the  complaint  had  been  dead  more  than 
four  months,  and,  by  the  delay  of  more  than  three  months 
in  bringing  the  case  to  a  hearing,  without  a  continuance  or 
any  action  being  taken,  the  complaint  had  become  inopera- 
tive and  of  no  effect.  The  justice  could  not  take  jurisdiction 
of  the  offence  that  the  respondent  pleaded  guilty  to,  without 
a  formal  complaint.  There  being  no  complaint  pending  be- 
fore him,  he  acted  without  jurisdiction,  and  his  judgment 
and  sentence  is  void  and  not  a  bar  to  the  prosecution  in  the 
court  below.  In  State  v.  Wakefield^  60  Vt.  618,  the  com- 
plaint charged  intoxication,  to  which  the  respondent  pleaded 
a  former  conviction  for  the  same  offence  before  a  justice  of 
the  peace ;  and  it  was  held  that  a  formal  complaint  was 
necessary  to  confer  jurisdiction,  and  that,  for  want  thereof, 
the  action  of  the  justice  was  not  res  adjudicata  as  against 
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the  state.  In  State  v.  Mead^  4  Blatchford  309,  30  Am. 
Dec.  661,  it  is  held  that  a  waiver  of  trial  by  jury  in  a  crim- 
inal cause  can  only  be  upon  the  consent  of  both  the  prisoner 
and  the  state,  and  that  the  trial  and  acquittal  of  a  person 
charged  with  a  crime,  by  the  court  sitting  without  a  jury,  is 
not  available  under  the  plea  of  autrefois  acquit^  upon  a 
second  trial  for  the  same  offence,  where,  upon  the  first 
trial,  the  state  had  insisted  upon  a  trial  by  jury. 

Art.  II,  chap,  i,  of  the  constitution  of  the  state  provides 
that  warrants,  without  oath  or  affirmation  first  made,  aflTord- 
ing  sufficient  foundation  for  them,  and  whereby  any  oflScer 
or  messenger  may  be  commanded  or  required  to  search  sus- 
pected places,  or  to  seize  any  person  or  persons,  his,  her  or 
their  property,  not  particularly  described,  are  not  to  be 
granted.  It  is  essential  that  the  court  taking  cognizance  of 
a  criminal  cause,  not  only  have  jurisdiction  of  the  cause, 
but  that  its  jurisdiction  be  invoked  in  the  manner  sanctioned 
by  law.  Therefore,  if  the  crime  of  which  the  respondent 
has  been  convicted,  is  one  for  which  he  could  be  held  to 
answer  only  upon  the  presentation  of  an  indictment  or  com- 
plaint to  the  court,  properly  verified,  and  no  such  indict- 
ment or  complaint  was  before  the  court,  his  conviction  is 
void. 

judgment  that  there  is  no  error ^  and  that  the  respondent 
take  nothing  by  his  exceptions. 

Taft,  J.,  declined  to  sit,  the  respondent  not  being  present, 
as  he  was  confined  in  the  House  of  Correction. 
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STATE 

V. 

ELI  GILBERT  AND  GEORGE  BELAIRE. 


January  Term,  1896. 


Criminal  law.     Larceny  of  animal  by  killing  and  carry- 
ing away. 


Evidence  that  the  respondents  killed  a  steer,  which  was  running 
at  large  in  the  enclosure  of  its  owner,  by  striking  it  upon  the 
head  with  an  axe,  having  the  felonious  intent  to  kill  it  and 
carry  away  the  meat,  whi9h  they  did,  tends  to  support  an  in- 
dictment for  a  larceny  of  the  steer. 

Indictment  for  larceny.  Plea,  not  guilty.  Trial  by  jury 
at  the  September  term,  1895,  Franklin  county,  Munson,  J., 
presiding.     Verdict,  guilty.     The  respondents  except. 

C.  G.  Auslin  for  the  respondents. 

The  killing  and  carrying  away  of  the  meat  of  an  animal 
is  not  a  larceny  of  an  animal.  Rex  v.  Edwards  cf- 
Walker,  2  R.  &  R.  C.  &.  C.  497  ;  Rex  v.  Halloway,  i  C. 
&  P.  127,  128;  Bish.  Cr.  Proc,  ss.  708,710;  Rex  v.  RoCy 
II  Cox.  C.  C.  554 ;  Rex  v.  Gallears,  1  Den.  C.  C.  501  ; 
Rap.  Law  Die,  Larceny,  p.  264;  Rex  v.  Williams,  i 
Moody  107. 

/.  uV.  Chase,  State's  Attorney,  for  the  state. 
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The  least  taking  of  the  animal  into  the  possession  of  the 
respondents  was  sufficient  to  constitute  a  larceny.  Lundy 
V.  State^  60  Ga.  143,  367  ;  State  v.  Jackson^  65  Car.  305  ; 
Com^  V.  LuchiaSy  99  Mass.  431 ;  Rex  v.  Costlet^  i  Leach 
236;  Rex  V.  fValsA,  1  Mo.  66;  Rex  v.  Lapier^  2  East  P. 
C.  557. 

START,  J.  The  respondents  were  indicted  for  the  lar- 
ceny of  a  white  steer,  and  for  receiving  a  white  sterr,  know- 
ing it  to  have  been  stolen.  At  the  close  of  the  testimony 
for  the  prosecution,  the  respondents  moved  for  a  verdict  of 
acquittal,  because  the  evidence  did  not  support  the  charge 
of  larceny  of  the  steer,  or  of  receiving  it,  knowing  it  to  have 
been  stolen.  After  verdict,  and  before  judgment,  the  re- 
spondents moved  that  judgment  be  arrested  for  substantially 
the  same  reasons  assigned  in  their  motion  for  a  verdict. 

These  motions  were  properly  overruled.  The  evidence 
tended  to  show  that,  while  the  steer  was  running  in  a  shed 
on  the  owner's  premises,  the  respondents  killed  it  by  means 
of  a  blow  upon  its  head  with  a  hammer  or  axe.  If  this  fact 
was  found  by  the  jury,  it  tended  to  show  that  the  respond- 
ents took  possession  of  the  steer  and  exercised  acts  of  con- 
trol over  it  while  alive,  with  intent  to  deprive  the  owner  of 
his  property  therein.  If  the  respondents  thus  took  the  steer 
with  the  felonious  intent  to  kill  it  and  carry  away  the  meat, 
and  did  kill  it  and  carry  away  the  meat,  the  crime  of  lar- 
ceny was  made  out. 

The  court  instructed,  among  other  things  not  excepted  to, 
as  follows : 

**Il  you  find  the  steer  was  killed  or  dropped  to  the  ground 
by  being  struck  in  the  forehead  with  the  head  of  an  axe, 
and  if  you  further  find  that  the  respondents  had  from  the 
start  an  intention  to  kill  the  steer  to  procure  his  meat  for 
their  own  use  and  benefit,  and  that  in  getting  the  steer  into 
such  a  position,  or  so  far  under  their  control  as  to  enable 
one  of  them  to  strike  the  blow,  they  moved  it  or  caused  it  to 
move  from  the  place  where  they  found  it,  that  would  be  a 
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sufficient  moving  to  support  the  charge  of  larceny  of  the 
steer.  Anything  short  of  this  would  fail  to  constitute  such 
a  moving  of  the  steer  as  the  law  requires.  But  it  was  not 
necessary  to  move  it  off  the  premises,  or  out  of  the  en- 
closure where  it  was  confined,  or  any  considerable  or  par- 
ticular distance.  In  determining  whether  there  was  such  a 
removal  as  I  have  indicated,  you  have  a  right  to  take  into 
consideration  the  evidence  which  tends  to  show  that  the 
steer  was  running  loose,  the  nature  of  the  animal,  and  the- 
manner  of  its  killing.  If,  in  your  judgment,  an  inference 
that  the  location  of  the  steer  was  changed  from  one  spot  to 
another  while  alive,  by  the  acts  of  the  respondents,  follows, 
beyond  a  reasonable  doubt,  from  the  matters  I  have  stated, 
then  you  are  justified  in  finding  the  fact." 

The  charge  upon  this  branch  of  the  case  was  correct,  and 
all  that  the  respondents  were  entitled  to  under  their  requests. 
It  was  not  necessary  that  the  steer  should  be  moved  oflf  the 
owner's  premises  while  alive,  or  any  considerable  distance. 
The  crime  of  larceny  was  established  if  the  respondents 
feloniously  killed  the  steer  and  carried  away  the  meat  and 
appropriated  it  to  their  own  use,  and,  in  so  doing,  moved 
the  steer,  while  alive,  from  the  place  where  they  found  it. 

In  Slate  v.  Carr^  13  Vt.  571,  the  respondent  was  indicted 
and  tried  for  the  larceny  of  two  sheep.  It  was  insisted  that 
there  was  no  sufficient  evidence  of  the  asportation,  or  of  the 
felonious  intent,  and  it  was  held  that,  if  the  respondent  took 
the  sheep  and  changed  their  local  position,  however  little, 
and  did  this  with  the  felonious  intent  charged,  it  was 
enough.  In  Frazier  v.  State^  85  Ala.  17,  7  Am.  St.  Rep. 
21,  the  respondent  was  indicted  for  the  larceny  of  a  hog. 
He  shot  and  killed  the  hog  and  covered  it  with  pine  tops, 
in  order  to  conceal  it  until  he  could  return  and  secretly  re- 
move it,  and  subsequently  did  remove  it,  and  it  was  held 
that  there  was  such  a  taking  and  carrying  away  as  to  com- 
plete the  oflTence. 

Judgment  that  there  is  no  error ^  and  that  the  respond- 
ents take  nothing  by  their  exceptions. 
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HIRAM  WELLS,  ADMR.,  v.  HENRY  ATKINS. 


January  Term,  1896. 


y^^dg  ment  pending  insolven cy  proceeding s . 


A  judgment  rendered  against  an  insolvent  debtor  during  the  pend- 
ency of  insolvency  proceedings  by  a  court  of  competent  juris- 
diction cannot,  in  a  suit  upon  the  judgment,  be  attacked  upon 
the  ground  that  under  V.  S.,  s.  2071,  the  judgment  should 
not  have  been  rendered. 

Debt  on  judgment.  Plea,  the  general  issue  with  notice • 
Trial  by  court  at  the  September  term,  1895,  Washington 
county,  Thompson,  J.,  presiding.  Judgment  for  the  plain- 
tiff.   The  defendant  excepts. 

George  JV.   Wing  for  the  defendant. 

y.  P,  Lamson  for  the  plaintiff. 

START,  J.  The  plaintiff's  intestate  brought  an  action 
against  the  defendant,  returnable  to  the  September  term,  i886> 
of  the  Washington  county  court.  On  the  25th  day  of  Septem- 
ber, 1886,  the  defendant  filed  his  petition  in  the  court  of  in- 
solvency, and  was  adjudged  an  insolvent  debtor.  On  the 
1st  day  of  December,  1886,  he  filed  a  motion  for  stay  of 
proceedings  in  the  action  then  pending  in  favor  of  the  plain- 
tiff's intestate,  and  all  proceedings  were  stayed  until  the 
March  term,  1888,  when  judgment  was  rendered  for  the 
plaintiff.  The  insolvency  proceedings  were  then  pending, 
and  the  defendant  subsequently,  on  the  5th  day  of  Decem- 
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ber,  1889,  obtained  his  discharge.     This  action  is  brought 
to  recover  the  amount  of  said  judgment. 

The  defendant's  counsel  insists  that  the  court  rendering 
the  judgment  now  declared  upon  did  not  have  such  juris- 
diction of  the  parties  as  authorized  the  rendering  of  the  judg- 
ment, and  cites  V.  S.,  s.  207,  in  support  of  this  claim. 
This  section  provides  that  no  creditor  whose  debt  is  prova- 
ble shall,  unless  the  amount  due  such  creditor  is  in  dispute, 
be  allowed  after  the  filing  of  the  petition,  to  prosecute  to 
final  judgment,  a  suit  at  law  or  in  equity  therefor  against 
the  insolvent  debtor  until  the  question  of  such  debtor's  dis- 
charge has  been  determined ;  and  any  such  suit  shall,  on 
the  application  of  the  debtor,  unless  he  unreasonably  delays 
endeavoring  to  obtain  a  discharge,  be  stayed  to  await  the 
determination  of  the  court  of  insolvency  on  the  question  of 
discharge.  If  the  amount  due  the  creditor  is  in  dispute,  the 
suit,  by  leave  of  the  court  of  insolvency,  may  proceed  to 
judgment  for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency ;  but  execution 
shall  be  stayed. 

At  the  time  the  defendant  filed  his  petition  in  the  court  of 
insolvency,  the  suit  was  pending.  The  parties  were  regu- 
larly before  the  court,  and  the  court  had  jurisdiction  of  the 
subject  matter  of  the  suit  and  of  the  parties ;  and  it  was  not 
deprived  of  this  jurisdiction  by  the  insolvency  proceedings. 
The  statute  places  no  barrier  upon  the  jurisdiction  of  the 
court  in  which  the  suit  is  pending.  It  only  provides  for  a 
stay  of  proceedings  until  the  question  of  the  debtor's  dis- 
charge has  been  determined  in  the  court  of  insolvency,  and 
the  duration  of  the  stay  is  dependent  upon  the  diligence  of 
the  debtor  in  procuring  his  discharge,  or  having  the  ques- 
tion of  his  right  thereto  determined  by  the  court  of  insol- 
vency ;  and  the  court  in  which  an  action  is  pending  may,  at 
any  time,  adjudge  that  there  has  been  an  unreasonable 
delay  in  bringing  the  question  of  the  debtor's  discharge  to  a 
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final  hearing,  or  it  may  find  and  adjudge  that  the  question 
has  been  decided  by  the  court  of  insolvency  and  a  discharge 
denied,  or  it  may  find  that  a  discharge  has  been  granted 
and  adjudge  that  it  is  not  a  bar  to  the  action.  The  court  in 
which  the  action  is  pending  retains  jurisdiction  to  thus 
adjudge,  and  to  render  a  valid  and  binding  judgment ;  and 
such  a  judgment  cannot  be  impeached  collaterally.  It  can 
only  be  impeached  as  between  the  parties  thereto,  by  some 
proper  proceeding  bearing  upon  the  judgment  itself.  Por- 
ter y.  Gile^  47  Vt.  620;  Lackey  v.  Steers^  121  111.  598;  2 
Am.  St.  Rep.  135  ;  Bowen  v.  Eichel^  91  Ind.  22  ;  46  Am. 
Rep.  574. 

If  a  right  guaranteed  to  the  defendant  under  the  statute 
was  denied  him  by  the  court  rendering  the  judgment,  his 
remedy  was  by  exceptions  to  the  supreme  court.  He  can- 
not avoid  the  judgment  because  of  a  mt* re  error  or  irregu- 
larity of  the  court  by  which  it  was  pronounced.  The  court 
had  jurisdiction  to  render  the  judgment,  and  whatever  has 
been  thereby  decided  and  determined  must  be  regarded  as 
conclusively  and  irrevocably  established,  as  between  the 
parties,  until  the  judgment  shall  be  set  aside. 

judgment  a  firmed. 
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A.  W.  KENNEY  AND  FRANCIS  E.  DOWNER,  EXRS., 

V. 

AUSTIN  HOWARD  AND  F.  E.  HOLT. 


October  Term,  1895. 


Partnership.     Individual  note  for  firm  debt. 


If  a  surviving  partner  borrows  money  with  which  to  pay  partner- 
ship debts,  giving  his  individual  notes  therefor,  these  notes 
are,  between  him  and  the  executors  of  the  deceased  partner, 
a  partnership  indebtedness,  and  he  may  pay  them  out  of 
partnership  funds  in  his  hands. 

Debt  on  bond.  Heard  upon  an  agreed  statement  of  facts 
at  the  May  term,  1895,  Windsor  county,  Taft,  J.,  presid- 
ing*   Judgment  for  the  defendant.     The  plaintiff   excepts. 

y.  y.   Wilson  for  the  plaintiff. 

When  Howard  gave  his  individual  note  for  the  partner- 
ship debts  the  estate  of  the  deceased  partner  was  relieved 
from  all  liability  to  partnership  creditors.  Spragtie  v.  Ains- 
worthy  40  Vt.  47. 

D.  C  Denison  &  Son  for  the  defendant. 

Downer's  estate  was  still  liable  to  the  defendant  to  pay  its 
share  of  the  notes  which  he  had  given  for  the  partnership 
indebtedness.  Addison  Con.,  s.  318;  Sprague  v.  Ains^ 
worth,  40  Vt.  47. 
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ROSS,  C.  J.  Chester  Downer  and  defendant,  Howard, 
were  partners  in  a  lumbering  business.  February  14,  1890, 
Chester  Downer  deceased.  The  partnership  then  owned  a 
large  amount  of  personal  property  and  real  estate,  and  was 
also  indebted  to  a  large  amount.  The  defendant,  Howard, 
the  surviving  partner,  being  unable  to  sell  the  partnership 
property  so  as  to  meet  the  debts  of  the  firm,  raised  money 
on  his  own  notes  to  pay  a  portion  of  such  indebtedness.  He 
had  sold  some  of  such  property  for  which  he  had  not  been 
paid.  The  remaining  partnership  personal  property  had 
been  appraised  as  a  part  of  the  estate  of  Downer.  In  this 
state  of  the  affairs  of  the  partnership,  the  surviving  partner, 
Howard,  purchased  the  interest  of  the  estate  in  the  partner- 
ship personal  property  appraised,  and  entered  into  an  agree- 
ment with  the  plaintiffs  by  which  he  bound  himself 

'*To  apply  the  money  received  for  said  lumber  so  sold, 
and  not  included  in  said  appraisal,  to  reduce  said  indebted- 
ness of  the  said  Downer  and  Howard ;  and  he  further 
agrees,  secondly,  to  apply  the  purchase  price  of  said  lum- 
ber, to  wit.,  the  sum  of  seven  thousand  five  hundred  and 
ten  dollars,  also  on  said  indebtedness  of  said  firm  until  such 
indebtedness  is  fully  extinguished ;  thirdly,  to  apply  the  re- 
mainder of  said  purchase  money,  if  any,  to  settle  and  adjust 
any  unsettled  deal  or  balance  that  the  said  Howard  may  be 
owing  said  Downer  estate ;  and,  fourthly,  if  there  is  any 
left  of  said  purchase  money,  to  apply  the  same  on  the  notes 
which  the  said  Howard  is  owing  the  said  Downer  estate." 

The  defendant  Howard  gave  the  bond  in  suit  to  secure 
the  fulfilment  of  his  portion  of  the  agreement  above  quoted. 
The  only  claimed  breach  of  the  bond  is  that  he  used  some 
of  the  purchase  price  of  the  lumber,  or  of  the  seven  thousand 
five  hundred  and  ten  dollars,  to  pay  the  notes  which  he  had 
given  to  raise  money  to  pay  partnership  indebtedness,  while 
managing  the  business  as  surviving  partner.  The  conten- 
tion is,  was  this  an  application  of  ihe  purchase  price  of  the 
lumber  **on  said  indebtedness  of  said  firm  until  such  in- 
debtedness is    fully    extinguished."      If   not,  there   was    a 
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breach  of  the  bond  in  suit,  although  he  subsequently  paid 
all  the  partnership  debts,  so  that  none  were  returned  al- 
lowed against  the  estate ;  if  so,  then  there  has  been  no 
breach  of  his  bond  by  defendant  Howard.  In  determining 
this  contention  it  is  to  be  borne  in  mind  that  the  agreement 
is  between  the  estate  of  Downer,  the  deceased  partner,  and 
Howard,  the  surviving  partner.  The  death  of  Downer 
dissolved  the  partnership.  Having  borrowed  the  money 
and  used  it  for  paying  partnership  debts,  Howard  would  be 
entitled  to  pa)'^  the  notes  out  of  partnership  funds.  The 
notes,  in  form,  were  his  personal  debts.  The  holder  of  the 
notes,  at  law,  would  be  obliged  to  sue  him  alone.  But  the 
money  derived  therefrom,  having  been  used  in  the  partner- 
ship business,  the  notes,  if  paid  by  the  estate  of  Downer, 
would  have  beeti  extinguished,  and  it  could  have  collected 
only  one  half  of  the  sum  paid  from  Howard.  Sprague  v. 
Ainsworthy  40  Vt.  47.  In  that  case,  the  plaintiff  sought  to 
recover  on  a  promissory  note  signed  by  the  defendant,  which 
he  purchased  of  Ziba  Sprague.  Under  the  charge  of  the 
court  the  jury  found  that  Ziba  Sprague  and  defendant,  at 
the  time  the  note  was  given,  were  partners,  and  that  the  de- 
fendant, with  the  knowledge  and  assent  of  Ziba  Sprague, 
gave  the  note  to  the  Bank  of  Royalton  to  raise  money  to  use 
in  the  partnership  business  ;  that  Ziba  Sprague  took  up  the 
note  when  it  was  due,  and  afterwards  sold  it  to  the  plaintiff. 
It  was  held  that  the  payment  of  the  note  by  Ziba  Sprague 
was  an  extinguishment  of  the  note,  and  that  the  plaintiff 
could  not  recover  upon  it.  This  holding  is  placed  on  the 
ground  that,  although  as  between  the  bank  and  defendant 
the  note  was  the  individual  note  of  the  defendant,  yet  having 
been  made  for  and  the  money  received  used  in  the  partner- 
ship business  with  the  assent  of  Ziba  Sprague,  as  between 
Ziba  Sprague  and  the  defendant  it  was  a  partnership  debt, 
and  that  its  payment  by  the  other  partner  was,  in  law,  its 
extinguishment. 
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We  think  in  principle  the  notes  of  the  defendant,  which 
he  gave  in  his  own  name  while  acting  as  surviving  partner, 
to  raise  money  which  he  used  in  paying  partnership  debts, 
were  an  obligation  which,  as  between  him  and  the  estate  of 
the  deceased  partner,  was  to  be  paid  out  of  the  partnership 
assets.  These  notes  were  not  and  could  not  be  given  with 
the  assent  of  Downer.  His  power  to  assent  being  taken 
away  by  death,  the  law  cast  upon  the  surviving  partner  the 
duty  of  judiciously  managing  the  partnership  property  and 
of  paying  the  partnership  debts,  even  to  borrowing  money, 
if  necessary  to  pay  pressing  partnership  debts,  without  such 
assent.  While  the  payee  of  the  notes  could  only  sue  the 
defendant  thereon,  yet,  if  the  plaintiffs  as  executors  of  the 
will  of  the  deceased  partner,  had  paid  the  same,  they  would 
have  paid  a  partnership  indebtededness,  and  could  have 
charged  only  one-half  of  the  sum  paid  to  the  defendant. 
Hence,  while  between  the  defendant  and  the  payee  of  the 
notes  they  were  the  individual  notes  of  the  defendant,  be- 
tween the  estate  represented  by  the  plaintiffs  and  defendant 
Howard  they  represented  a  partnership  indebtedness.  The 
agreement  secured  by  the  bond  in  suit  was  between  the 
plaintiffs,  as  the  representatives  of  the  estate  of  the  de- 
ceased partner,  and  Howard,  the  surviving  partner,  and 
bound  Howard  first,  to  apply  the  purchase  money  of  the 
partnership  property  bought  by  him  on  the  indebtedness  of 
the  firm,  until  such  indebtedness  is  fully  extinguished.  The 
notes  paid,  between  the  parties  to  this  agreement,  secured 
by  the  bond  in  suit,  represented  a  partnership  indebtedness. 
Hence  their  payment  by  Howard  out  of  the  purchase  price 
of  the  partnership  property,  bought  by  him,  was  a  fulfilment 
and  not  a  breach  of  the  condition  of  the  bond  in  suit. 

The  judgment  of  the  county  court  is  affirmed. 
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IN  RE  MARTIN  DIGGINS'  ESTATE. 
HENRY  S.  BOWEN,  CLAIMANT,  APT. 


Account  hook,     ^altficalion  0/ witness  to  handwriting. 


1.  A  book  containing  entries  of  cash  received  and  paid  in  refer- 

ence to  a  stock  of  goods  in  which  the  claimant  and  intes- 
tate were  jointly  interested  was  held  admissible  as  an  ac- 
count book. 

2.  One  who  has  seen  a  person  write  but  a  single  time  is  a  com- 

petent witness  to  the  genuineness  of  his  signature. 

Appeal  from  an  order  of  the  probate  court  accepting  the 
report  of  commissioners  for  the  allowance  of  claims. 
Heard  at  the  May  term,  1895,  Windsor  county,  upon  the 
report  of  a  referee  and  exceptions  by  the  administrator 
thereto,  Taft,  J.,  presiding.  Exceptions  overruled  and 
judgment  for  the  claimant.     The  administrator  excepts. 

Gilbert  A.  Davis  and  AUbee  &  Flinn  for  the  administra- 
tor. 

The  book  was  improperly  admitted.  Bates  v.  Sabin^  64 
Vt.  511;  Barnes  V,  Dow,  59  Vt.  530,  537;  Godding  v. 
Orcutt,  44  Vt.  54 ;  Lapham  v.  Kelly,  35  Vt.  195  ;  Wil- 
Hams  V.  Washer,  64  Vt.  336 ;  Davis  &  Whittaker  v.  Field, 
56  Vt.  426 ;  Barber  v.  Bennett,  62  Vt.  58. 

The  testimony  of  Wright  was  incompetent  and  inadmis- 
sible. Fire  Asso.  v.  Bank,  52  Vt.  83  ;  Wright  v.  Wil- 
liams, 47  Vt.  222  ;  NatL  Union  Bank  v.  Marsh,  46  Vt. 
437  ;    Guyette  v.  Bolton,  46  Vt.  228. 
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J.  H.  Enright  and  W,   W.  Stickney  for  the  claimant. 

The  book  was  admissible.  Cross  v.  BartholemiWy  42  Vt. 
206;  Bates  V.  Sabin^  64  Vt.  511. 

Persons  who  have  seen  a  party  write  are  competent  wit- 
nessses  to  the  genuineness  of  his  signature,  i  Greenl.  Ev., 
s-  577;  Wilson  v.  Van  Leer^  127  Pa.  St.  371;  Foyev. 
Patchy  132  Mass.  105. 

ROSS,  C.  J.  The  appellee  contends  that  the  county 
court  erred  in  overruling  two  of  his  exceptions  to  the  report 
of  the  referee. 

I.  He  contends  that  the  referee  erroneously  received  in 
evidence  exhibit  13,  and  from  it  was  enabled  to  find  that 
items  4,  5  and  6  of  the  claimant's  specifications,  and  item  3 
of  the  estate's  specifications  had  been  settled  in  the  settle- 
ment made  of  the  cash  items  of  exhibit  13.  The  referee 
has  found  that  exhibit  13  is  an  account  book  in  which  are 
set  down,  in  the  handwriting  of  the  claimant,  and  another, 
entries  of  cash  received  by  the  intestate  growing  out  of  the 
sale  of  a  stock  of  goods  in  which  they  were  interested. 
There  was  no  testimony  before  the  referee  in  regard  to  this 
exhibit,  except  in  whose  handwriting  it  is.  If  it  is  an  ac- 
count book,  as  the  referee  found,  he  properly  received  it 
in  evidence.  It  would  be  evidence  of  itself.  But  if  it  was 
a  memorandum  book  only,  it  would  not  be  independent  evi- 
dence, and  could  only  be  used  to  refresh  the  recollection  of 
the  witness  who  made  it  or  caused  it  to  be  made.  It  is  a 
small  book,  four  different  pages  of  which  are  covered  with 
entries  of  cash.     At  the  commencement  there  is  the  entry, 

mi       ' 

"Cash  received  for  goods  paid  to  M.  Diggins."  Then  fol- 
low entries,  against  proper  dates,  of  *'To  cash"  and  *'To 
sundries,"  against  which  the  amounts  are  set.  The  several 
sums  on  each  page  are  added  and  the  amounts  carried  for- 
ward. This  continues  for  three  pages  and  is  closed  by  an 
entry,  '<Paid  to  M.  Diggins  as  per  dates."     There    is   an- 
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other  similar  page  with  the  heading,  **Cash  taken  by  M. 
Diggins,"  While  the  abbreviation  **Dr."^is  not  used,  each 
entry  is  in  the  usual  form  of  a  charge.  When  it  was  shown 
that  the  parties  were  interested  in  the  goods,  from  the  sale 
of  which  these  entries  were  derived,  both  the  form  of  the 
entries  and  the  subject  matter  determine  this  to  be  a  book  of 
account  and  the  entries  to  be  charges  to  the  intestate. 
Glcaso7i  &  Field  V.  Kinney^  Admr,^  65  Vt.  560,  and  cases 
there  cited  and  considered.  It  can  hardly  be  conceived  that 
entries  of  this  character,  covering  four  pages,  could  have 
been  intended  for  memoranda,  made  and  entered,  to  refresh 
the  recollection  only  of  the  party  making  them.  There  was 
no  error  in  overruling  this  exception. 

II.  He  further  contends  that  the  referee  erroneously  al- 
lowed certain  witnesses  who  had  seen  the  intestate  write  his 
name,  to  testify  whether  the  signature  to  a  note  in  contro- 
versy, was  the  genuine  signature  of  the  intestate.  A  wit- 
ness who  has  seen  a  person  write  but  once,  and  then  only 
his  name,  is  deemed  competent  to  testify  to  the  genuineness 
of  that  person's  signature.  That  he  has  seen  him  write 
onl}'^  a  little  goes  to  the  weight  to  be  given  to  his  testimony^ 
and  not  to  the  competency  of  the  witness,  i  Greenl.  Ev., 
8.577;  Wilson  \.  Van  Leer^  127  Pa.  371;  14  Am.  St. 
Rep.  854;  Foyc  v.  Patchy  132  Mass.  105. 

If  such  witness  says  he  has  no  opinion  in  regard  to 
whether  the  proposed  signature  is  that  of  the  claimed  writer, 
it  is  not  error  to  exclude  him  from  testif)ang.  Gtiyeite  v. 
Bolton^  46  Vt.  228 ;  Natl.  Union  Bank  v.  Marshy  46  Vt. 
437  ;  Btirnham  v.  Aycr^  36  N.  H.  182.  But  if  the  witness 
is  permitted  to  answer  that  he  can  form,  and  has  no  opinion 
in  regard  to  the  genuineness  of  the  proposed  signature,  if 
error,  it  is  harmless  error ;  for  his  testimony  throws  doubt 
upon,  rather  than  tends  to  establish,  the  genuineness  of  the 
signature.      Taylor  v.  Sutherland^  24  Pa.  St.  333. 

Hence  there  was  no  reversible  error  in  receiving  the  testi- 
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mony  of  witness,  Wright.  He  had  seen  the  intestate  write, 
and  sign  his  name,  some  twenty  years  before.  After  the 
lapse  of  such  a  period,  unless  the  signature  of  the  intestate 
had  marked  peculiarities  or  the  witness  had  an  exceptional 
recollection,  all  of  which  was  addressed  to  the  judgment  of  the 
trier,  his  opinion,  if  given,  would  have  slight  probative  force. 
But  when  the  witness  said  he  was  in  doubt,  and  could  not 
swear  one  way  or  the  other,  his  testimony  could  not  harm 
the  party  contesting  the  genuineness  of  the  intestate's  signa- 
ture. The  witness,  Blanchard,  had  seen  the  intestate  write. 
From  this  the  referee  could  find  that  he  was  competent  to 
give  his  opinion  in  regard  to  the  genuineness  of  the  con- 
tested signature,  although  he  did  not  then  recall  having 
seen  him  write  his  name.  That  he  subsequently  recalled 
that  he  had  seen  him  write  his  name  only  added  to  the  pro- 
bative force  of  his  testimony.  This  objection  to  the  report 
of  the  referee  was  properly  overruled. 

yudgment  affirmed. 
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W.  H.  FAIRCHILD,  TREASURER, 

V. 

SAMUEL  RICH  AND  JULIUS  RICH. 


January  Term,  1895. 


Constitutional  law.     Dogs.      Appraisal  of  damages  done 

by.      Aleasure    of  damages  in    action    against 

owners.    Joint  action.    Declaration. 


1.  The  statute  relating  to  the  payment  and  collection  of  dam- 

ages done  by  dogs  to  sheep  and  other  domestic  animals  is 
not  unconstitutional  because  the  damages  are  appraised 
without  notice  to  the  owner  of  the  dogs,  for  such  appraisal 
is  not  conclusive  upon  the  owner,  nor  made  with  reference 
to  the  recovery  of  damages  from  him. 

2.  In  an  action  by  the  town  treasurer  against  the  owner  of  the 

dog  under  R.  L.,  s.  4049,  the  measure  of  damages  would 
be  the  actual  damages,  and  not  the  amountof  the  appraisal. 

3.  Such  an  action   may  be  joint  against  the  owners  of  two  or 

more  dogs. 

4.  Held^  that  the  declaration  was  sufficient. 

Action  upon  s.  4049,  R.  L.  Heard  upon  the  report  of  a 
referee  and  exceptions  thereto  at  the  September  term,  1893, 
Franklin  county,  Taft,  J.,  presiding.  Judgment  pro 
formoy  overruling  the  exceptions,  for  the  plaintiff*  The 
defendants  except. 

The  action  was  brought  by  the  plaintiff,  as  town  treas- 
urer, to  recover  damages  done  by  the  w^orrying  of  sheep  by 
the  dogs  of  the  defendants.     The  referee  found  that,  No- 
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vember  9,  1889,  thirteen  sheep  belonging  to  one  Merritt 
Mitchell,  who  owned  a  farm  in  Fairfield,  were  so  damaged 
by  dogs  as  to  be  practically  a  total  loss  ;  that  said  Mitchell 
duly  elected  to  hold  the  town  of  Fail  field  responsible  and  so 
notified  the  selectmen  ;  that  the  chairman  of  said  selectmen 
summoned  two  disinterested  persons  who  appraised  with 
him  the  damage  at  sixty-two  dollars,  and  that  the  town  had 
paid  that  sum. 

The  referee  also  found  from  evidence  introduced  by  the 
plaintiflf  that  the  amount  of  damage  done  said  sheep  was 
sixty-two  dollars,  and  that  the  dogs  of  the  two  defendants 
were  concurrently  engaged  in  the  killing  and  worrying  of 
said  sheep. 

The  defendants  objected  and  excepted  to  the  admission  of 
all  testimony,  for  that  the  statute  under  which  the  action 
was  brought  was  unconstitutional  and  void.  The  defend- 
ants further  objected  that  there  was  no  evidence  tending  to 
show  that  the  dog  of  the  defendant  Samuel  Rich  was  en- 
gaged in  the  killing.  The  evidence  before  the  referee  was 
that  one  witness  had  seen  the  two  dogs  starting  out  in  com- 
pany just  before  the  worrying ;  that  the  dog  of  Julius  Rich 
had  been  seen  on  one  of  the  sheep ;  and  that  another  wit- 
ness, who  was  familiar  with  the  bark  of  both  dogs,  thought 
from  hearing  them  bark  at  the  time  that  the  dog  of  Samuel 
Rich  was  there  in  company,  with  the  other  which  he  saw 
and  identified  in  the  pasture.  No  one  saw  the  dog  of 
Samuel  Rich  so  as  to  identify  him  upon  the  occasion. 

H.  F.  Brigham^  Isaac  JV.  Chase  and  Wilson  &  Halliox 
the  defendants. 

The  statute  in  question  is  unconstitutional.  It  seeks  to 
make  the  defendants  liable  for  damages  of  the  assessment 
of  which  they  had  no  notice  and  to  which  they  were  not  a 
party.     Constitution  U.   S.,  art.   5;    Broom's  Maxims,  p. 
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735;     I  Greenl.    Ev.,    ss.   522,   523;     East  Kingston   v. 
Towlcy  48  N.  H.  57. 

The  declaration  is  insufficient.  The  action  should  be  ex 
delicto.  I  Chitty's  PL,  376,  108;  Skinner  v.  Grants  12 
Vt.  456;  Bowman  v.  StowelU  21  Vt.  313  ;  Waterman  v. 
Conn.  &  Pass.  Rd.  Co.^  30  Vt.  610. 

W.  P.  Fairchild  and  F.  S.  Tupper  for  the  plaintiff. 

The  defendants  were  not  concluded  or  affected  by  the 
assessment  of  the  selectman  and  two  appraisers.  The 
amount  of  the  damage  was  shown  before  the  referee  by  in- 
dependent testimony,  i  Greenl.  Ev.,  s.  524;  Town  of 
Wilton  V.  Town  of  Weston^  48  Conn.  334,  335  and  336. 

TYLER,  J.  The  defendant's  counsel  contend  that  the 
statute  under  which  the  action  is  brought  is  unconstitutional 
because  it  provides  for  an  appraisal  of  damages  by  the  chair- 
man of  the  selectmen  and  the  two  disinterested  persons  ap- 
pointed by  him  without  giving  the  owner  of  the  dog  an 
opportunity  to  be  heard.  If  the  appraisal  were  made  final 
and  conclusive  upon  such  owner  and  he  were  required  to 
pay  the  amount  thereof,  it  would  constitute  a  taking  of  his 
property  ''without  due  process  of  law."  But  this  is  not  the 
meaning  of  the  statute.  The  purpose  of  the  appraisal 
clearly  is  to  furnish  the  selectmen  a  basis  for  a  settlement 
with  the  person  claiming  damages,  inasmuch  as  the  statute 
gives  such  person  a  claim  upon  the  town.  That  this  is  the 
construction  to  be  given  s.  4043,  R.  L.,  is  shown  by  the  pro- 
visions of  s.  4045,  that  during  the  month  of  December  the 
selectmen  shall  examine  the  bills  that  have  been  presented 
for  damages  done  by  dogs  to  sheep  and  other  domestic  ani- 
mals, and  when  doubt  exists  may  summon  the  appraisers 
and  all  parties  interested  and  make  such  examination  as  they 
think  proper,  and  that  they  shall  issue  orders  for  all  or  any 
part  of  such  bills  as  justice  requires  ;  that  during  the  month 
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they  shall  transmit  to  the  town  treasurer  the  amount  of  the 
orders  issued  by  them.  Section  .4046  directs  the  treasurer 
to  pay  such  orders  in  full  if  there  is  a  sufficient  amount  of 
the  *'dog  fund"  in  the  treasury;  if  there  is  not  he  shall  di- 
vide the  amount  proportionally  upon  such  orders.  The  ap- 
praisal of  damages  and  issuance  of  orders  is  left  largely  to 
the  judgment  of  the  selectmen,  and  the  payment  of  the 
orders  is  contingent  upon  the  amount  of  a  certain  fund  in 
the  treasury.     R.  L.,  s.  4045,  4046. 

The  owner  of  property  so  injured  is  not  compelled  to  re- 
sort to  this  fund.  He  may  proceed  directly  against  the 
owner  or  keeper  of  the  dog,  under  s.  4051,  which  makes 
such  owner  or  keeper  liable,  in  an  action  of  trespass  founded 
on  the  statute,  for  double  damages  with  double  costs : 

**And  if  the  injury  complained  of  is  occasioned  by  two  or 
more  dogs  acting  jointly,  belonging  to  different  owners  or 
keepers,  the  person  injured  may  have  a  joint  action  against 
the  different  owners  or  keepers  of  such  dogs,  and  recover 
joint  damages  and  costs  against  all." 

Section  4049  is  as  follows  : 

*'The  town  treasurer  may,  and  when  ordered  by  the  se- 
lectmen shall,  bring  an  action  of  tort  against  the  owner  or 
keeper  of  a  dog  concerned  in  doing  damage  to  sheep,  etc., 
in  said  town,  which  damages  the  selectmen  have  ordered  to 
be  paid,  to  recover  the  full  amount  thereof  to  the  use  of  said 
town." 

In  view  of  the  manner  and  purpose  of  the  appraisal  by 
the  town,  the  reasonable  construction  of  s.  404915  that  thetown 
has  its  action  to  recover  the  amount  of  actual  damages  rather 
than  the  amount  of  the  appraisal.  In  this  case  the  referee 
found  from  the  evidence  that  the  amount  of  the  appraisal 
was  in  fact  the  actual  damages.  The  words  '*to  recover 
the  full  amount  thereof  may  be  construed  to  refer  to  the 
actual  damages  and  not  to  the  amount  of  the  appraisal, 
which  might  or  might  not  be  identical.  It  is  the  duty  of 
the  court — if  it  can  reasonably  do  so — to  give  a  construction 
to  a  statute  which  will  render  it  effectual  to  carry  out  the 
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purpose  of  the  legislature,  rather  than  to  declare  it  nugatory. 
It  seems  to  have  been  the  intention  of  the  legislature  to  con- 
fer upon  towns,  in  such  cases,  the  right  to  recover  actual 
damages  to  be  ascertained  by  due  process  of  law. 

At  common  law  two  or  more  persons  owning  dogs  sever- 
ally are  not  jointly  liable  for  acts  of  mischief  done  by  such 
dogs  jointly.  As  was  said  by  Swift,  C.  J.,  in  Russell w. 
Tomlinson  et  aL^  2  Conn.  206,  "This  would  be  giving  dogs 
a  power  of  agency  which  no  animal  was  ever  supposed  to 
possess."  But  our  statute  permits  the  joinder  of  the  several 
owners  of  such  dogs  when  the  action  is  brought  by  the  per- 
son whose  property  has  been  injured,  and  takes  the  case  out 
of  the  common  law  rule.  Rowe  v.  Bird^  48  Vt.  578; 
Remelc  v.  Donahue^  54  Vt.  555. 

As  the  legislature,  by  s.  4049,  gave  the  right  of  action  to 
the  town  after  the  selectmen  had  ordered  the  damages  paid, 
it  was  its  evident  intention  to  give  with  it  all  rights  incident 
to  the  action  for  the  recovery  of  actual  damages,  thus  sub- 
rogating the  town  to  the  rights  of  the  party  injured. 

The  declaration  is  sufficient.  It  alleges  the  wrongful 
keeping  of  the  dogs  by  the  defendants  and  allowing  them  to 
roam  off  their  premises,  knowing  their  propensity  to  chase 
and  kill  sheep ;  that  the  dogs  did  chase  and  kill  the  sheep 
of  Merritt  Mitchell ;  that  the  town  had  appraised  and  paid 
the  damages  therefor,  and  that  an  action  had  accrued  to  the 
plaintiff  to  recover  the  same  under  the  statute. 

There  was  some  evidence  tending  to  show  that  the  two 
dogs  were  jointly  concerned  in  the  mischief  done,  so  the 
finding  of  the  referee  was  justified  and  is  conclusive. 

Judgment  affirmed. 

Start,  J.,  having  been  counsel,  did  not  sit. 
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HENRY  C.  HOLMES  v.  DAVID  L.  FULLER. 


January  Term,  1896. 


Proximate  cause. 


The  defendant  obstructed  the  plaintiff's  private  way  over  defend- 
ant's land  by  building  a  fence  across  it  under  claim  of  right. 
Thereupon  the  plaintiff  caused  it  to  be  laid  out  as  a  public 
way  and  paid  the  defendant  seventy  dollars  land  damages  as 
a  condition  thereof.  Held^  that  the  building  of  the  fence 
was  not  the  proximate  cause  of  the  payment  of  the  seventy 
dollars,  and  that  the  plaintiff  could  not  recover  that  sum  as 
damages  in  a  suit  for  the  obstruction  ot  the  way. 

Action  on  the  case  for  obstructing  the  plaintifFs  right  of 
way.  Plea,  the  general  issue  with  notice.  Trial  by  jury 
at  the  September  term,  1895,  Washington  county,  Thomp- 
son, J.,  presiding.  Verdict  and  judgment  for  the  plaintiff 
in  the  sum  of  thirty-five  dollars  and  costs.  The  plaintitf 
excepts. 

S.  C.  Shurtleffiorihe^  plaintiff. 

The  seventy  dollars  were  recoverable  as  damages,  i 
Sedg.  Dam.,  s.  215  ;  Bennett  v.  Lockwood^  20  Wend.  223  ; 
Kansas  Pacific  Railway  V,  Mihlman^  17  Kan.  224;  Clif- 
ford v,  Richardson^  18  Vt.  620;  Keys  v.  Western  Ver- 
mont Slate  Co,y  34  Vt.  81 ;  Eureka  Marble  Co,  v.  Ward- 
son  Mfg.  Co.^  51  Vt.  170;  Worth  v.  Edmonds^  52  Barbour 
40. 

T.  R.  Gordon  and  y.   W.  Gordon  for  the  defendant. 

The  payment  of  the  seventy  dollars  was  too  remote. 
Wash.,  Eas.  &Serv.,  4th  ed.,  745. 
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ROWELL,  J.  On  August  31,  1893,  the  plaintiff  was, 
and  for  some  time  had  been,  using  under  a  claim  of  right, 
a  private  way  over  the  defendant's  land,  to  get  from  the 
street  to  the  rear  of  his  house  and  to  his  barn.  On  that  day 
the  defendant  sued  him  in  trespass  for  using  the  way.  The 
plaintiff  justified  under  a  deed  from  the  defendant,  and  such 
proceedings  were  had  in  the  case  that  at  the  March  term, 
1894,  a  judgment  was  rendered  therein  for  the  plaintiff,  by 
which  his  right  was  finally  established.  During  the  pend- 
ing of  that  suit,  and  on  November  6,  1893,  the  defendant, 
for  the  sole  purpose  of  preventing  the  plaintiff  from  using 
the  way,  which  he  continued  to  do,  built  a  fence  along  the  side 
thereof  in  such  a  manner  that  the  plaintiff  could  not  pass 
therefrom  to  the  rear  of  his  house  nor  to  his  barn ;  whereby 
and  by  means  whereof  he  was  damnified.  Thereupon  the 
plaintiff  applied  to  the  trustees  of  the  village  to  make  the 
way  public,  which,  on  due  hearing,  they  decided  to  do  if  the 
plaintiff  would  pay  the  defendant's  land  damages,  fixed  at 
one  hundred  dollars,  which  the  plaintiff  consented  to  do, 
and  thereupon  obtained  thirty  dollars  of  it  of  one  who 
owned  a  lot  on  the  opposite  side  of  the  way,  and  furnished 
the  balance  himself,  and  paid  the  amount  to  the  trustees, 
who  paid  it  to  the  defendant,  and  the  way  was  laid  and 
opened  to  the  public  in  about  three  weeks  after  the  fence 
was  built.  The  plaintiff  was  no  better  accommodated  by 
the  way  after  it  was  made  public  than  he  was  before. 

This  suit  is  for  obstructing  the  way  by  the  fence,  and  the 
plaintiff  seeks  to  recover  as  a  part  of  his  damages,  the 
seventy  dollars  that  he  paid  as  land  damages,  claiming 
that  the  course  he  adopted  to  get  rid  of  the  fence  was  a 
proper  and  reasonable  course,  and  consequently  that  the 
expense  of  it  to  him  is  justly  chargeable  to  the  defendant  as 
a  proximate  result  of  his  wrongful  act. 

Although  a  cause  may  lead  to  an  infinite  sequence  of 
effects,  yet  the  author  of  the  initial  cause  cannot  be  made  re- 
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sponsible  for  all  the  effects  in  the  series.  In  order  to  make 
him  responsible,  you  must  have  something  immediately 
flowing  from  the  act  complained  of,  something  immediately 
connected  with  it,  and  not  connected  with  it  merely  through 
a  series  of  causes  intervening  between  the  immediate  conse- 
quence of  the  act  and  the  damage  or  injury  complained  of. 

Sibley  v.  Hoar^  4  Gray  222,  was  an  action  of  tort  for  dis- 
placing from  a  wheel  in  plaintiffs'  shop  a  belt  used  to 
carry  their  fan  bellows,  and  attaching  thereto  a  belt  by 
which  to  carry  machinery  in  defendant's  foundry,  accom- 
panied with  such  forcible  acts  and  threats  as  to  lead  the 
plaintiffs  to  believe  that  the  interruption  would  be  forcible 
and  continuous,  whereupon  they  discontinued  using  the  bel- 
lows wheel,  and  were  at  expense  and  delay  in  fitting  up  an- 
other wheel  to  drive  the  fan  for  their  bellows,  for  which 
they  sought  to  recover,  but  it  was  held  to  be  too  contingent 
and  remote. 

That  case  is  much  stronger  than  this,  for  here  there  is 
nothing  to  show  that  the  plaintiff  was  in  any  danger  of  en- 
countering forcible  resistance  by  the  defendant  if  he  under- 
took to  remove  the  fence,  which  was  the  most  direct  and 
natural  way  to  get  rid  of  it,  and  hence  it  does  not  appear 
that  it  was  at  all  necessary  to  resort  to  the  indirect  and  ex- 
pensive method  adopted,  by  which  a  greater  burden  was  im- 
posed upon  the  defendant's  land,  for  which  the  money  paid 
to  him  was  but  compensation.  It  cannot  be  said,  therefore, 
that  the  injurj'  the  plaintiff  sustained  in  paying  the  seventy 
dollars  flowed  immediately  and  proximately  from  the  de- 
fendant's wrongful  act,  but  rather  that  it  flowed  from  an  in- 
termediate and  independent  cause  operating  between  the 
wrong  and  the  injury. 

Judgment  affirmed. 


\ 
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CHARLOTTE  W.  HACKETT 

V. 

LORENZO  D.  MOXLEY. 


October  Term,  1895. 


Husband  and  wife.      Use  of  real  estate.      When  converted 
into  money  by  order  of  court.     Payment. 


1.  Real  estate,  of  which  the  wife  holds  an  undivided  interest   in 

fee,  without  limitation  at  the  time  of  her  marriage,  is  not 
her  separate  estate,  but  upon  marriage  the  husband  be- 
comes entitled  to  the  usufruct  thereof. 

2.  If  during  coverture  such  real  estate  is  converted  into    money 

under  order  of  court,  the  fund  realized  will  be  treated  as 
real  estate  and  subject  to  the  same  equities  between  the 
parties . 

3.  If  the  husband  gives  his  wife  a  note  for  the  purchase  price  of 

her  share,  he  will  be  entitled  to  the  interest  on  the  note  for 
the  same  time  that  he  would  be  to  the  use  of  the  land,  and 
that,  no  child  having  been  born  alive,  would  be  during  her 
lifetime. 

4.  If  the  husband  has  paid  the  wife  sufficient  sums  to  amount^ 

with  interest  at  the  time  of  her  death,  to  the  face  of  the 
note,  it  is  thereby  extinguished  as  between  the  parties. 

Bill  in  equity.  Heard  upon  pleadings  and  a  master's  re- 
port at  the  May  term,  1895,  Windsor  county.  Taft,  Chan- 
cellor, decreed  fro  forma  for  the  oratrix.  The  defendant 
appeals. 

Hunton  &  Stickney  for  the  defendant. 

Neither  the  note  nor  the  real   estate   were   the   separate 
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property  of  the  wife.     Pom.  Eq.  Jur.,  ss.  860,  846;   Tabor 
V.  Chilley,  53  Vt.  487. 

Tarbell  &    Whitman  and  D.  C.  Denison  for  the  oratrix. 

If  the  defendant  had  any  interest  in  the  real  estate,  he 
should  have  had  it  adjusted  by  the  court  when  the  sale  was 
decreed.  Big.  Est.  and  Res.  Adj.  480;  Pom.  Eq.  Jur.,  s. 
1387  ;  Delano  v.  Blanchard^  52  Vt.  584. 

The  note  is  personal  property  and  the  separate  estate  of 
the  wife.  Stearns  v.  Stearns^  30  Vt.  213 ;  Bartlett  v. 
Boyd^  34  Vt.  260 ;  Child  v.  Pearly  43  Vt.  224 ;  Richard-- 
sonj  Admr.<,  v.  £st.  of  Merrill^  32  Vt.  28;  Car  dell  v. 
Rider ^  35  Vt.  47  ;  Richardson  v.  Waity  39  Vt.  535  ;  Cald- 
well^ Admr.f  v.  Renfrew^  33  Vt.  213. 

THOMPSON,  J.  October  4,  1866,  the  defendant  mar- 
ried Abby  Hackett.  At  the  time  of  her  marriage,  she,  with 
her  sisters,  Sally  and  Hannah,  owned  a  farm  in  Tunbridge. 
She  acquired  her  title  thereto  November  7,  1854,  by  a  war- 
ranty deed  from  her  father  to  her  and  her  sisters.  Her  title 
was  in  fee.  While  she  owned  a  share  of  the  farm  after  her 
marriage  to  the  defendant,  it  was  not  her  separate  estate. 
"Separate  estate  in  a  married  woman  involves,  as  the  char- 
acterizing fact,  that  she  holds  it  to  her  sole  use  in  exclusion 
of  the  rights  of  the  husband."  Frary  v.  Booths  37  Vt.  78. 
There  was  no  such  limitation  in  this  case.  April  15,  1871, 
this  farm  was  sold  at  auction  by  order  of  the  Orange  county 
court,  upon  petition  of  Hannah  for  partition.  The  net  share 
of  each  sister  in  the  proceeds  of  the  sale  was  five  hundred 
and  forty-seven  dollars  and  forty-eight  cents.  At  this  sale* 
the  defendant  purchased  the  farm  for  Hannah,  but  at  her 
request  took  it  off  her  hands,  and  May  4,  187 1,  the  commis- 
sioners who  sold  it  deeded  it  to  the  defendant.  Mrs.  Mox- 
ley's  share  was  not  paid  to  her,  but  May  4,  1871,  the  de- 
fendant gave  her  his  note  of  that  date  for  five  hundred   and 
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forty-seven  dollars  and  forty-eight  cents,  payable  to  her  or 
bearer  in  two  years  from  date,  with  interest  annually.  The 
only  consideration  for  this  note  was  her  supposed  interest  in 
the  net  proceeds  of  the  sale  of  the  farm. 

Upon  evidence  not  objected  to,  the  master  has  found  that 
in  this  transaction,  the  defendant  did  not  intend  to  waive  his 
marital  rights  in  his  wife's  real  estate.  This  is  equivalent 
to  finding  that  he  did  not  waive  them,  for  in  a  transaction  of 
this  nature  there  could  be  no  waiver  of  such  rights  without 
an  intention  to  waive  them. 

In  her  lifetime,  Mrs.  Moxley  gave  this  note  to  the  ora- 
trix,  without  the  knowledge  of  the  defendant,  and  intend- 
ing that  the  gift  should  be  without  his  knowledge.  At  the 
time  of  the  gift,  Mrs.  Moxley  had  no  property  except  what 
might  be  owing  her  from  the  defendant  on  account  of  the 
sale  of  the  farm.  In  the  month  following  the  decease  of 
Mrs.  Moxley,  the  oratrix  called  upon  him  for  payment  or 
security  upon  the  note,  and  he  refused  to  pay  anything 
thereon. 

When  this  case  was  before  this  court,  upon  the  demurrer 
to  the  oratrix' bill,  it  was  held  that  her  rights  rest  wholly 
upon  the  equitable  rights  of  the  wife,  as  she  paid  nothing 
for  the  note  and  there  has  been  no  new  promise ;  that  the 
note  itself  is  not  enforceable  but  is  evidence  of  an  equitable 
claim,  enforceable  by  the  wife  in  her  lifetime  in  a  court  of 
equity  only  :  and  that  by  the  gift  and  the  delivery  of  it  to 
the  oratrix,  this  equitable  claim  was  transferred  to  her,  and 
is  enforceable  by  her  in  a  court  of  equity  only.  Hackett  v. 
Moxley^  65  Vt.  71.  Hence  the  case  is  to  be  decided  as 
though  it  were  between  the  defendant  and  his  wife  in  her 
lifetime,  or  between  him  and  her  legal  representatives. 

By  his  marriage  to  her,  the  defendant  became  entitled  to 
the  usufruct  of  all  the  real  estate  owned  by  her  at  the 
time  of  her  marriage  during  coverture.  He  was  entitled 
to  the  rents  and  profits  during  coverture.  His  estate  was 
freehold.     Whether  it  should  last  for  a   longer   term   than 
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the  joint  lives  of  himself  and  wife,  or  not,  depended  upon 
the  birth  of  a  child  alive  during  coverture.  In  the  event  of 
such  birth,  his  interest  would  last  for  his  own  life,  whether 
his  wife  died  before  him  or  not.  If  there  was  no  child  born 
alive,  his  interest  would  last  only  so  long  as  his  wife  lived. 
In  either  case  he  would  not  have  an  absolute  interest,  but 
only  an  estate  for  life,  and  his  right  would  be  that  of  a  ben- 
eficial enjoyment,  i  Wash.  Real  Prop.  3d  ed.,  312; 
Schouler's  Dom.  Rel.  142. 

Subject  to  this  right  of  the  husband,  the  wife  was  the 
owner  of  the  real  estate. 

By  the  sale  under  the  order  of  the  court,  the  farm  was 
converted  into  money  or  its  equivalent,  so  far  as  the  rights 
of  the  respective  owners  were  concerned.  As  between  the 
defendant  and  his  wife,  did  her  share  of  the  proceeds  of  the 
sale  remain  land  in  equity? 

In  discussing  this  subject,  it  is  said  in  3  Pom.  Eq.  Jur.,  s. 
1 167,  that: 

**There  is  another  phase  of  the  doctrine  of  conversion  of 
great  importance  in  England,  and  a  brief  summary  of  the 
decisions  may  be  useful  under  analogous  circumstances  in 
this  country.  This  has  happily  been  designated  by  para- 
mount authority,  and  includes  the  particular  instances  of 
compulsory  purchases  and  taking  land  by  railroad  compa- 
nies and  others  possessing  statutory  powers,  and  sales  of 
land  by  order  of  court  for  the  purpose  of  settling  estates  of 
infants  and  lunatics,  or  of  partition,  or  of  paying  debts  and 
the  like." 

In  such  cases  if  the  owner  is  suijuris^  a  conversion  is  ef- 
fected, the  purchase  money,  although  not  actually  paid, 
becomes  to  all  intents  personal  property ;  but  if  the  owner 
is  not  suijurisy  the  purchase  money  remains  in  equity.  At 
the  time  of  the  sale,  the  defendant's  wife  was  under  cover- 
ture and  therefore  not  sut  Juris.  2  Rapal.  &  Law.  Law 
Die,  title,  Suf  juris.  We  think  this  case  clearly  falls 
within  the  doctrine  of  conversion  by  paramount  authority, 
and  that  the  wife's  share  is  in  equity  to  be  regarded  as  real 
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estate  as  between  her  and  her  husband,  the  defendant. 
Treating  the  same  as  real  estate,  the  defendant  was  entitled 
to  the  use  of  it  during  her  life,  no  child  having  been  born 
alive  during  coverture.  To  extinguish  the  wife's  interest 
in  this  fund,  he  must  have  paid  to  her  in  her  lifetime,  such 
a  sum  as  at  lawful  interest,  from  the  date  of  payment  to  the 
date  of  her  death,  would  amount  to  five  hundred  and  forty- 
seven  dollars  and  forty-eight  cents.  The  master  finds  that 
he  paid  her  from  time  to  time  such  sums,  as  at  her  death,  at 
lawful  interest,  would  amount  to  more  than  five  hundred  and 
forty-seven  dollars  and  forty-eight  cents,  and  consequently,  in 
equity,  there  was  nothing  in  his  hands  representing  her  in- 
terest in  the  real  estate,  at  her  death,  for  which  he  should 
account  to  her  legal  representatives  or  her  assigns. 

There  is  nothing  in  the  case  which  shows  that  the  debts 
paid  by  the  wife  with  this  money  which  she  received  from 
the  defendant  were  debts  for  which  he  was  liable.  There- 
fore it  is  not  necessary  to  discuss  the  effect  of  a  voluntary 
payment  by  her  of  debts  for  which  he  was  liable. 

Pro  forma  decree  reversed^  and  cause  remanded  with 
mandate  to  dismiss  the  bill  with  costs. 
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HENRY  M.  BROWN 

V. 

SETH  MEAD  AND  HENRY  MEAD. 


October  Term,  1895. 


Tender  of  amends /or  damages.     Authority  of  attorney  to 
receive*     Effect,      Treble  damages. 


1.  An  attorney  of  record  has  authority  to  accept  a   tender  of 

amends  for  damages  in  trespass  under  V.  S.,  s.  1692. 

2.  But  he  has  not  authority  to  compromise  or  discontinue  the 

suit. 

3.  Such  a  tender  has  the  effect  of  a  tender  at  common  law.     By 

receiving  it  the  cause  of  action  is  not  extinguished,  but  the 
amount  should  be  applied  in  reduction  of  damages. 

4.  If  the  owner  of  an  adjoining  wood  lot  cuts  and  carries  away 

the  trees  of  the  plaintiff,  openly  and  under  the  honest  belief 
that  they  are  his,  he  is  not  liable  for  treble  damages. 

Trespass  for  cutting  and  carrying  away  the  plaintiff's  trees. 
Pleas,  the  genera]  issue,  accord  and  satisfaction  and  tender 
of  amends.  Trial  by  court  at  the  March  term,  1895,  Chit- 
tenden county,  Ross,  C.  J.,  presiding.  Judgment  for  the 
defendants.     The  plaintiff  excepts. 

The  plaintiff  and  defendants  were  the  owners  of  adjoin- 
ing wood  lots  and  the  defendants  had  cut  over  the  line  onto 
the  plaintiff.  The  court  found  that  they  did  this  '*openly 
and  supposing  that  they  were  cutting  their  own  trees.'* 
Upon  learning  the  mistake  the  defendants  tendered  the 
plaintiff  forty  dollars   in   amends.     This   the   plaintiff   de- 
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clined  to  receive  and  brought  suit  to  the  Chittenden  county- 
court.  The  defendants  pleaded  the  tender  and  paid  the 
money  into  court.  At  the  September  term,  1893,  the  attor- 
ney of  the  plaintiff  accepted  the  tender  and  the  suit  was  dis- 
continued with  costs  to  the  defendants.  Subsequently  the 
plaintiff  brought  this  suit.  The  court  found  the  following 
facts  as  to  the  acceptance  of  the  tender  and  the  termination 
of  the  first  suit : 

'* At  the  September  term  of  this  court,  1893,  the  matter 
came  up  for  hearing  and  consideration,  and  the  court  ren- 
dered judgment  and  made  an  entry  of  discontinuance  of  the 
suit  with  costs  to  the  defendants.  The  files  and  docket  en- 
tries in  that  suit  were  received  in  evidence  against  the  ex- 
ception of  the  plaintiff,  he  claiming  that  the  same  should  be 
shown  by  a  certified  copy  of  the  same.  These  files  and  docket 
entries  are  referred  to  and  made  a  part  hereof.  The  court  held 
that  these  files,  docket  entries  and  judgment  were,  under 
the  defendants'  pleas,  a  bar  to  this  suit,  and  rendered  judg- 
ment for  the  defendants  to  recover  their  costs. 

**To  this  judgment  the  plaintiff  excepted  on  the  grounds 
that  Mr.  Alexander,  the  plaintifTs  attorney  in  that  suit,  had 
no  authority  to  accept  the  tender  and  compromise  the  suit ; 
and  that  this  action  is  founded  on  the  statute,  and  also  calls 
for  damages  done  to  the  freehold ;  and  for  these  reasons 
the  former  suit  and  judgment  is  not  a  bar  to  this  suit.  And 
also  that  the  files,  docket  entries  and  judgment  in  that  suit 
are  not  sufficient  in  law  to  constitute  a  bar  to  this  suit." 

The  following  were  the  docket  entries : 

''A.  T.  1893.     Rule  for  bail. 

'•August  9.     Defendants'  plea  and  notice  filed. 

•'September  19.     Tender  delivered  to  clerk. 

"November  27.     Tender  accepted  by  plaintiff. 

"Discontinued  with  costs,  March  30,  1894.  Execution 
issued. 

"September  i,  1894.     Execution  returned  satisfied. 


» 


Charles  T.  Barney  for  the  plaintiff. 

Alexander  had  no  authority  to  accept   the   tender   and 
compromise  the  suit.     Penjiiman  v.   Patching   5    Vt.    352 ; 
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Carter  V.  Talcott^   10  Vt.  471;    Vail  v.    Conanl,   15    Vt. 
314;  Barnet  v.  3d  Ave.  R.  R,^  45  N.  Y.  628. 

V.  A.  Bullard  and  J.  y.  Monahan  for  the  defendants^ 

The  attorney  had  by  the  very  terms  of  the  statute  author- 
ity to  accept  the  tender.     R.  L.,  s.  1450. 

THOMPSON,  J.  This  is  an  action  ot  trespass,  com- 
menced August  20,  1894.  February  14,  1893,  the  plaintiff 
commenced  an  action  against  the  defendants  for  the  identi- 
cal trespasses  included  in  this  suit,  returnable  to  the  Chit- 
tenden county  court,  and  the  same  was  duly  entered  therein. 
To  that  action  the  defendants  pleaded  the  general  issue,  and 
gave  notice  of  a  tender  of  amends  of  forty  dollars,  which 
they  made  to  the  plaintiff,  February  10,  1893,  and  that 
they  should  rely  thereon  in  defence.  This  sum  was  paid 
into  court,  and  the  plaintiff's  attorney  received  the  same 
from  the  clerk  of  the  court,  and  in  the  receipt  he  gave  for 
it,  directed  the  suit  to  be  discontinued.  Subsequently,  at 
the  September  term  of  that  court  in  1893,  the  matter  came 
up  for  hearing,  and  the  court  rendered  judgment  that  the 
action  be  discontinued  with  costs  to  the  defendants.  The 
county  court  held  that  these  proceedings  were  a  bar  to  the 
present  action.  The  plaintiff  contends  that  in  this  there 
was  error,  because  his  attorney  had  no  authority  from  him 
to  take  the  tender  and  discontinue  the  suit. 

R.  L.,  s.  1450,  (Vt.  St.,  s.  1692),  provides  for  the  ten- 
der, in  cases  of  this  character,  of  amends  to  the  plaintiff, 
his  agent  or  attorney.  A  fair  construction  of  the  statute 
must  include  an  attorney  of  record  in  a  suit  to  recover  dam- 
ages for  which  a  tender  of  amends  may  be  made  under  the 
statute,  and  if  such  tender  may  be  made  to  him,  clearly  he 
may  receive  the  same. 

At  common  law,  there  could  be  no  tender  in  this  class  ot 
cases.     The  purpose  of  the  statute  was  to  place  them  in  re- 
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spect  to  tender,  upon  the  same  footing  as  cases  in  which  a 
tender  could  be  made.  A  tender  under  it  has  no  greater 
force  than  a  common  law  tender.  A  tender  accepted  is 
only  a  payment  pro  tanto.  If  the  plaintiff  had  taken  the 
tender  when  made  to  him,  he  could  have  maintained  an 
action  for  any  balance  of  damages  remaining.  The  accept- 
ance of  the  tender  by  his  attorney  was  the  same  as  an  ac- 
ceptance by  the  plaintiff,  but  nothing  more.  The  attorney, 
as  an  incident  of  his  employment,  could  take  the  tender,  but 
he  could  not  discontinue  the  suit  as  he  did,  without  author- 
ity from  the  plaintiff.  It  does  not  appear  that  he  had  such 
authority.  This  discontinuance  can  have  no  greater  effect 
than  a  non-suit.  Hence  the  forty  dollars  must  be  applied 
on  the  damages,  and  the  plaintiff  recover  for  the  residue 
thereof. 

As  we  construe  the  facts  found  by  the  court  below,  we  do 
not  think  the  plaintiff  is  entitled  to  recover  treble  damages. 

Judgment  reversed^  and  judgment  for  the  plaintiff  for 
twenty^three  dollars  and  twelve  cents  and  interest  thereon 
from  the  date  of  judgment  below  ^  and  his  costs. 
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HUGH  RAYCROFT 

V. 

E.  M.  TAYNTOR. 


January  Term,  1896. 


Doing  of  lawful  act   with  malice   does  not  give  right  of 

action. 


1.  II  one  be  moved  by  malice  to  the  exercise  of  a  legal  right  no 

action  arises. 

2.  The  defendant  was  in  the  full  management  of  a  granite  quarry 

.  as  superintendent,  and  as  such  had  entered  into  a  contract 
with  one  Libersont  that  he  might  cut  paving  blocks  upon  the 
quarry  for  a  time  terminable  at  the  will  of  either  party.  Lib- 
ersont hired  the  plaintiff  to  work  for  him  about  the  business. 
The  defendant  became  angry  with  the  plaintiff,  directed  Lib- 
ersont to  discharge  him,  and  threatened  to  terminate  Liber- 
sont's  contract  if  he  did  not,  in  consequence  of  which  Liber- 
sont did  discharge  the  plaintiff.  Held^  that  that  the  plaintiff 
had  not  thereby  a  right  of  action,  although  the  defendant's 
act  was  malicious. 

Action  on  the  case.  Plea,  the  general  issue.  Trial  by  jury 
at  the  March  term,  1895,  Washington  county,  Start,  J.,  pre- 
siding. Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

y.  P.  Lamson  for  the  defendant. 

The  defendant  had  the  legal  right  to  compel  Libersont  tb 
leave  the  premises,  and  no  action  arises  from  the  exercise  of  a 


Digitized  by  VjOOQ IC 


220        RAYCROFT  v.   TAYNTOR.  [6S 

legal   right   with    malice.     Hayward  v.    Tillsony  75  Me. 
225. 

John  W.  Gordon  and  Richard  A,  Hoar  for  the  plaintiff* 

The  defendant  was  an  entire  stranger  to  the  contract  be- 
tween the  plaintiff  and  Libersont,  and  his  malicious  inter- 
ference with  it  was  actionable.  Chifley  v.  Atkinson^  23 
Fla.  206;  Lucke  v.  Cutters^  Assembly ^  77  Md.  386;  White 
V.  Merritt,  7  N.  Y.  352  ;  Bowcn  v.  Hall^  6  Q^  B.  Div. 
333  ;  Luniley  v.  Guy^  2  E.  &  B.  215  ;  Rice  v.  Manley^  66 
N.  Y.  82 ;  Walker  v.  Cronin^  107  Mass.  555,  556;  Benton 
V.  Pratt^  2  Wend.  385  ;  Haskins  v.  Rbyster^  70  N.  C.  601 ; 
State  V.  Stewart^  59  Vt.  273  ;  State  v.  Dyer^  67  Vt.  690. 

ROSS,  C.  J.  At  the  close  of  the  testimony  the  defend- 
ant requested  the  court  to  direct  the  jury  to  return  a  verdict 
in  his  favor,  and  excepted  to  its  failure  to  comply  with  this 
request.  He  also  excepted  to  that  portion  of  the  charge  of 
the  court  set  out  in  the  exceptions.  These  exceptions  raise 
the  same  question.  He  contends  that  the  defendant's  re- 
lation to  the  business  and  property  of  C.  E.  Tayntor  was 
such  that  no  liability  arose  from  his  acts,  of  which  the  plain- 
titf  complains.  C.  E.  Tayntor  owned  and  operated  a 
granite  quarry,  in  the  fall  of  1891,  and  therein  employed 
from  sixty  to  ninety  workmen.  He  resided  in  New  York 
and  spent  very  little  time  at  the  quarry. 

The  defendant  was  the  manager  and  superintendent  of 
his  business,  employed  and  discharged  the  help,  paid  them, 
purchased  supplies  and  anything  needed  in  the  business.  A 
man  by  the  name  of  Libersont  obtained  from  the  defendant 
leave  to  go  upon  the  quarry  and  cut  some  of  the  poor  granite 
into  paving  stone  on  paying  an  agreed  price  therefor.  This 
contract  was  for  no  definite  period  and  was  terminable  at 
the  pleasure  of  the  defendant.  Libersont  had  the  right  to 
leave  the  work   at   pleasure.     He  expected,  if  no  difficulty 
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arose,  to  continue  the  work  through  the  winter.  The  plain- 
tiff came  to  work  for  Libersont  by  the  hour,  with  an  under- 
standing, if  they  got  along  well  together,  that  he  could  work 
through  the  winter.  Either  party  could  end  this  arrange- 
ment at  his  pleasure. 

While  the  arrangement  was  existing  between  the  plaintiff 
and  Libersont,  the  plaintiff  purchased  the  standing  trees  on 
a  piece  of  land  adjoining  the  quarry  on  which  was  a  small 
spring.  C.  E.  Tayntor,  to  obtain  the  spring  for  the  use  of 
the  quarry,  through  the  defendant  purchased  the  land  on 
which  it  was  located  and  on  which  the  trees  which  the  plain- 
tiff had  purchased  stood.  The  plaintiff  had  cut  some  of  the 
trees.  The  defendant,  acting  forC.  E.  Tayntor,  purchased 
from  the  plaintiff  what  trees  there  were  then  standing  on 
this  piece  of  land  about  the  spring.  When  the  defendant 
was  paying  the  plaintiff  for  the  trees  a  difficulty  arose  over 
the  terms  of  a  receipt  which  the  defendant  asked  the  plaintiff 
to  sign.  As  the  plaintiff's  testimony  tended  to  show,  the  de- 
fendant became  very  angry,  ordered  the  plaintiff  to  leave 
the  premises,  and  added  that  he  would  go  to  Libersont  and 
get  him  discharged  ;  that  he  did  go  to  Libersont  and  tell 
him,  that  if  he  did.  not  discharge  the  plaintiff,  he  could  no 
longer  cut  paving  blocks  on  the  premises.  Libersont  in- 
formed the  defendant  of  his  arrangement  with  the  plaintiff, 
that  the  plaintiff  was  satisfactory  to  him,  and  that  he  did  not 
want  to  discharge  him.  The  defendant  insisted  that  he 
must  discharge  the  plaintiff  or  leave  the  works.  Libersont 
thereupon,  and  because  the  defendant  demanded  he  should 
do  so  or  leave,  discharged  the  plaintiff. 

The  evidence  tended  to  show  that  the  plaintiff  was  not 
able  that  winter  to  procure  another  place  where  he  could 
obtain  as  good  wages  as  Libersont  was  paying  him.  The 
court  in  substance  charged,  that,  notwithstanding  the  de- 
fendant, as  superintendent  and  manager  for  C.  E.  Tayntor, 
had  the  right   to   terminate   the   contract  with  Libersont,  at 
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pleasure,  and  without  having  any  reason  for  so  doing,  and 
Libersont  had  the  right  to  dismiss  the  plaintiff  at  his  pleasure, 
yet  if  his  dismissal  was  brought  about  by  the  defendant's 
threat  to  terminate  Libersont's  right  to  remain  on  the  quarry 
and  cut  paving  stone,  and  this  action  of  the  defendant  was 
malicious  and  occasioned  damage  to  the  plaintiff,  the  action 
/'  could  be  maintained.  The  court  did  not  define  to  the  jury 
V  what  constitutes  legal  or  actionable  malice.  It  is  evident 
that  if  the  defendant  in  the  capacity  which  he  sustained  to  the 
quarry,  actuated  by  hatred  and  ill  will,  6t  for  any  other 
course  had  terminated  the  contract  with  Libersont  and  com- 
pelled him  to  leave  the  quarry,  Libersont  could  have  main- 
tained no  action  therefor,  although  it  was  shown  to  be  to  his 
pecuniary  detriment.  By  so  doing  the  defendant  would  be 
exercising  a  legal  right,  resting  in  him  as  superintendent 
and  manager  of  the  business. 

When  one  exercises  a  legal  right  only,  the  motive  which 
actuates  him  is  immaterial.  If  the  defendant  had  exercised 
this  right,  and  Libersont  had  left  the  quarry,  the  plaintiff 
would  have  had  to  leave  working  on  the  quarry  also.  He 
had  acquired  his  right  to  work  on  the  quarry  under  the  right 
which  the  defendant,  as  superintendent  and  manager,  had 
conferred  on  Libersont,  hence  the  plaintiff's  right  to  remain 
and  work  there  for  Libersont,  being  derived  from  the  right 
which  the  defendant  in  his  capacity  of  superintendent  and 
manager  had  confered  upon  Libersont  was  not  superior  to 
the  right  of  Libersont.  If  the  defendant  had  done  what 
he  threatened  to  do,  discharged  Libersont  for  the  express 
purpose  of  removing  the  plaintiff  from  the  quarry,  and  if  he 
would  have  incurred  no  liability,  whatever  may  have  been 
his  motive  for  the  act,  it  is  difficult  to  discover  how  his  threat 
to  do  this  act,  if  Libersont  did  not  discharge  the  plaintiff, 
can  give  a  right  of  action  to  the  plaintiff,  who  had  no  right  to 
remain  at  work  on  the  quarry  except  what  had  been  con- 
ferred .by  Libersont. 
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The  stream  cannot  rise  higher  than  its  source.  The 
charge,  excepted  to,  treats  the  defendant  as  an  intermeddler, 
and  without  right  to  determine  who  should^'remain  and  work 
on  the  quarry.  On  the  undisputed  facts  in  regard  to  deter- 
mining who  might  remain  and  work  upon  the  quarry,  he 
was  clothed  with  all  the  right  and  power  of  the  owner. 
The  authorities  cited  for  the  plaintiff  clearly  establish  that 
if  the  defendant  without  having  any  lawful  right,  or  by  an 
act,  or  threat  aliunde  the  exercise  of  a  lawful  right,  had 
broken  up  the  contract  relation  existing  between  the  plaintiff 
and  Libersont,  maliciously  or  unlawfully,  although  such  re- 
lation could  be  terminated  at  the  pleasure  of  either,  and 
damage  had  thereby  been  occasioned,  the  party  damaged 
could  have  maintained  an  action  against  the  defendant  there- 
for. But  the  same  authorities  clearly  establish,  that  if  the 
defendant's  act,  or  threatened  act,  was  one  which  in  his  re- 
lation to  the  property  and  parties,  he  had  a  lawful  right  to 
perform  unless  it  involved  a  superior  right  of  the  plaintiff^ 
gave  the  plaintiff  no  right  of  action,  though  it  occasioned  a 
loss  to  him  and  was  actuated  by  a  desire  to  injure. 

As  said  in  Walker  w,  Croniny  107  Mass.  554. :  **Accord- 
ingly  it  is  generally  held  that  no  action  will  lie  against  one 
lor  acts  done  upon  his  own  land  in  the  exercise  of  his  rights 
of  ownership,  whatever  the  motive,  if  they  merely 
deprive  another  of  advantages  or  cause  a  loss  to  him  with- 
out violating  any  legal  right,  that  is,  the  motive,  is  imma- 
terial." Frozen  v.  Brown ^  12  Ohio  294;  Chat-field  v.  WtU 
son^  28  Vt.  49  ;  Mahan  v.  Brown^  13  Wend.  261  ;  Delhi  v. 
GanamouSy  50  Barb.  316.  A  similar  decision  is  Wheailey 
v.  Bauchy  25  Penn.  528,  but  the  suggestion  in  Greenlea/v. 
Francis^  18  Pick.  118  was  approved  so  far  as  this,  na^mely, 
"that  malicious  acts  without  the  justification  of  any  right, 
that  is,  acts  of  a  stranger  resulting  in  the  loss  or  damage 
might  be  actionable"  *  *  *  **If  disturbance  or  loss  come  as 
a  result  of  competition,  or  the    exercise  of  like  rights  by 
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others,  it  is  damnum  absque  injuria  unless  some  superior 
right  by  contract  or  otherwise  is  interfered  with." 

So,  too,  in  Chifley  v.  Atkinson^  23  Fla.  206,  11  Am.  St. 
R.  370,  it  is  said  ** Where  one  does  an  act  which  is  legal  in 
itself,  and  violates  no  right  of  another  person,  it  is  true  that 
the  fact  that  the  act  is  done  from  malice  or  other  bad  motive 
toward  another  does  not  give  the  latter  a  right  of  action 
against  the  former.  Though  there  be  loss  or  damage  re- 
sulting to  the  other  from  the  act  and  the  doer  was  prompted 
to  it  solely  by  malice,  yet  if  the  act  be  legal  and  violates  no 
legal  right  of  the  other  person,  there  is  no  right  of  action." 
In  support  of  this  doctrine  a  large  number  of  decisions  are 
cited,  and  among  them  Chatfield  v.  Wilson ^  28  Vt.  49; 
South  Royalton  Bank  v.  Suffolk  Bank^  27  Vt.  505  ;  Har- 
•wood  V.  Benton^  32  Vt.  724. 

Wm.  L.  Hodge  in  Jan.  and  Feb.  Nos.  of  Am.  Lraw  Re- 
view, in  an  article  on  **wrongful  interference  by  third  parties 
with  the  rights  of  employees  and  employed"  reviews  a  great 
number  of  cases  and  on  page  54  says  :  **So  also  it  is  said,  and 
there  are  indeed  many  authorities  which  appear  to  hold,  that 
to  constitute  an  actionable  wrong,  there  must  be  a  violation  of 
some  definite  legal  right  of  the  plaintiff.  But.  these  are 
cases  for  the  most  part,  at  least,  where  the  defendants  were 
themselves  acting  in  the  lawful  exercise  of  some  distinct 
right  which  furnished  the  defense  of  a  justifiable  cause  for 
their  acts  except  so  far  as  they  are  in  violation  of  a  superior 
right  in  another.  Therefore,  if  the  defendant's  act  be,  (i) 
Legal  in  itself,  and  (2)  violates  no  superior  right  in  another, 
it  is  not  actionable  although  it  be  done  maliciously  and 
cause  damage  to  that  other." 

On  the  doctrine  of  these  authorities,  cited  by  the  plaintiff, 
the  threatened  act  of  the  defendant  was  one  which  in  his 
relation  to  the  business  of  the  quarry  and  Libersont,  he  had 
the  legal  right  to  do,  and  it  would  violate  no  superior  right 
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of  the  plaintiff.     The  court  should  have  ordered  the  verdict 
as  requested  at  the  close  of  the  evidence- 

Judgment  reversed  and  cause  remanded. 


GEORGE  B.  DAVIS,  ADMINISTRATOR, 

V. 

GEORGE  T.  EASTMAN,  EXECUTOR. 


January  Term,  1896. 


Deceased  executor.      His   estate   accountable   in    -probate 

court.     Administrator  de  bonis.     Statute  oflimita- 

tions.     Basis  of  decree  where  executor  was 

interested  in  estate.     Interest, 


The  administrator  of  a  deceased  executor,  who  has  purported 
to  settle  his  final  account  in  the  probate  court  before  his  de- 
cease, may  be  cited  before  that  court  to  account  for  any 
sum  fraudulently  concealed  by  such  executor  upon  the  set- 
tlement of  the  original  account. 

Any  person  interested  in  the  estate  of  the  first  intestate  may 
prefer  a  petition  to  so  cite  in  the  administrator,  and  if  an 
heir  has  brought  such  a  petition,  and  an  appeal  has  been 
taken  from  the  decree  of  the  probate  court  thereon,  it  is  not 
reversible  error  if  the  county  court  permits  the  administrator 
de  bonis  of  the  first  intestate  to  enter  as  a  co-petitioner. 

The  judgment  upon  such  a  petition  in  this  case  does  not  de- 
termine to  whom  the  fund  is  payable,  but  simply  that  there 
is  a  fund,  and  its  amount,  to  be  paid  over,  under  the  decree 
of  the  probate  court,  to  the  proper  parties. 

15 
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4.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  an 

executor  or  administrator  as  to  funds  which  he  has  received 
and  fraudulently  failed  to  account  for,  until  he  repudiates 
his  trust;  and  the  mere  settlement  of  his  account  in  the 
probate  court  will  not  work  such  a  repudiation.  He  must 
show  that  those  interested  in  the  estate  know  that  he  has 
received  the  funds  and  claims  to  hold  them  freed  from  the 
trust  relation. 

5.  If  the  executor  was  the  widow  of  the  first  intestate,  her  estate 

should  not  necessarily  account  for  the  full  amount  fraudul- 
ently concealed,  but  only  for  what  would  have  been  due 
from  her  if  she  had  fully  accounted  originally. 

6.  On  this  balance  annual  interest  should  be  allowed,  that  being 

the  highest  interest  known  to  our  law. 

Appeal  from  an  order  of  the  probate  court  for  the  district 
of  Caledonia.  Trial  by  court  at  the  June  term,  1895,  Cale- 
donia county,  Start,  J.,  presiding.  Judgment  for  the  peti- 
tioner.    The  petitionee  excepts. 

M,  Montgomery  and  W,  P.  Stafford  for  the  petitionee. 

The  administrator  of  Brainard  Flint's  estate  was  not  a 
proper  party.  Davis  v.  Mayor  0/ New  Tork^  67  Am.  Dec, 
186;  Sargent  v.  Kimball^  37  Vt.  323  ;  Potts  v.  Smithy  24 
Am.  Dec,  359;  Stubblcfield  v.  McRaven^  43  Am.  Dec, 
502  ;  Took  V.  Tock^  30  N.  Y.  S.  1003  5  Heirs  of  Smith  v, 
Rix^  9  Vt.  240;  Rix  V.  Heirs  of  Smithy  8  Vt.  365  ;  Heirs 
of  Adams  v.  Adams,  22  Vt.  50 ;  Heirs  of  Adams  v.  Friend 
Adams,  21  Vt.  162  ;  French  et  aL  v.   Windsor,  24  Vt.  407. 

If  the  estate  of  Mary  Flint  is  accountable  at  all,  it  should 
be  for  only  such  amount  as  would  have  been  due  from  her 
if  she  bad  fully  settled  her  account  in  the  probate  court 
originally,  and  a  decree  had  been  made  deducting  her  share. 
Taylor  v.  Phillifs,  30  Vt.  238 ;  Babbitt  and  wije  v. 
Bowen,  32  Vt.  437  ;  Hawkins  v.  Hewitts,  56  Vt.  430;  Reed 
V.  Reed,  56  Vt.  492 ;  Bridgman  v.  R,  R.  Co,.  58  Vt,  198 ; 
Sazvyer  v.  Heirs  of  Sawyer,  28  Vt.  249 ;  Adams  v.  Adams,, 
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21  Vt.    162;  Bufiord  V.   Halliman^  10  Texas  571 ;  Tyler ^ 
Admr.f  v.   Wheeler^  Admr.,  160  Mass.  206. 

The  whole  claim  is  barred  by  the  lapse  of  more  than 
twenty  years.  ICane  v.  Bloodgood^  11  Am.  Dec,  417; 
Angel  on  Lim.,  s.  174  and  note  (3)  ;  Shelby  v.  Shelby^  5 
Am.  Dec,  686;  Collard  v.  Tuttle^  4  Vt.  491;  Frame  v. 
Kennedy^  12  Am.  Dec,  367;  Stannifordy.  Tutile^  4  Vt. 
82. 

Bates  &  May  for  the  petitioners. 

The  administrator  de  bonis  was  a  proper  party,  and  if  not 
the  action  of  the  county  court  in  allowing  him  to  become  one 
was  not  error  which  is  revisable  here.  Re  Heffro7i^  10  N. 
B.  R.  213  ;  Re,  CaL  Pac.  Rd.,  11  N.  B.  R.  193  ;  Brown 
V.  Brown^  66  Vt.  79;   Wyman  v.   Wilcox ^  63  Vt.  487. 

THOMPSON,  J.  In  October.  1868,  Brainard  Flint  died, 
testate,  leaving  a  widow,  Mary  Flint,  but  no  issue.  By  his 
will,  which  was  duly  proved,  Mary  Flint  was  constituted  his 
executrix,  and  was  appointed  by  the  probate  court,  accepted 
the  trust  and  duly  qualified,  and  acted  as  executrix.  The 
personal  and  real  estate  of  Brainard  Flint  was  appraised  at 
$1,743.24  by  the  appraisers  appointed  by  the  probate  court. 
She  waived  her  rights  under  the  will,  and  demanded  her 
rights  in  the  estate  under  the  law  of  distribution.  June  19, 
1869,  after  due  notice,  she  settled  her  account  as  executrix 
in  the  probate  court.  By  this  settlement,  it  appeared  that 
the  personal  estate  was  not  sufficient  to  pay  the  debts  and 
the  expenses  of  administration  by  the  sum  of  $88.79,  which 
sum  in  this  settlement  was  treated  as  a  balance  due  her  as 
executrix.  The  residue  of  the  estate  vso  far  as  appeared  at 
the  settlement,  was  the  real  estate  appraised  and  inventoried 
at  $1,100.  On  the  same  day,  the  probate  court  assigned 
to  her,  as  widow,  a  homestead  in  the  real  estate,  of  the  value 
of  $500,  and  decreed  to  her   the   remainder  of  the  estate 
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as  inventoried,  as  being  thereto  entitled  under  the  then  ex- 
isting laws  of  distribution.  No  appeal  was  taken  from  this 
settlement  and  distribution. 

Mary  Flint  died  testate  in  February  or  March,  1892. 
Her  will  was  duly  admitted  to  probate,  and  George  T.  East- 
man, named  therein  as  executor,  was  appointed  executor 
thereof  by  the  probate  court,  and  accepted  the  trust  and 
qualified,  and  is  acting  as  such  executor.  After  the  decease 
of  Mary  Flint  and  the  appointment  of  her  executor,  a  pe- 
tition was  preferred  to  the  probate  court  by  some  of  the  heirs 
of  Brainard  Flint,  setting  forth  that  in  her  life,  she  received 
as  such  executrix  a  large  sum  of  money  belonging  to 
Brainard  Flint's  estate  for  which  she  never  accounted  in  her 
life,  and  praying  to  have  her  executor  cited  before  the  pro- 
bate court* to  further  render  her  account  as  executrix,  and 
that  her  estate  be  held  to  account  for  such  money.  On 
hearing,  the  probate  court  denied  the  prayer  of  the  petition 
that  her  estate  account  for  such  money,  and  from  this  denial 
an  appeal  was  taken  to  the  county  court.  In  the  county 
court  the  petitioners  asked  and  were  granted  leave  to  make 
George  B.  Davis,  administrator  de  bonis  non  of  the  estate 
of  Brainard  Flint,  a  co-petitioner,  and  he  entered  as  a  co- 
petitioner.  To  this  being  allowed  to  be  made  a  party,  the 
appellant  excepted. 

The  county  court  found  that  April  7,  1869,  Mary  Flint 
received  as  assets  of  Brainard  Flint's  estate,  $1,086.90,  the 
amount  of  a  note  he  held  at  the  time  of  his  decease  against 
R.  B.  Flint,  and  that  in  her  life,  she  never  accounted  for 
the  same  as  executrix,  but  on  the  contrary,  at  the  time  of  the 
settlement  and  distribution,  June  19,  1869,  she  declared  in 
the  presence  of  the  heirs  present,  that  there  was  no  estate 
except  what  she  then  accounted  for. 

I.  The  appellant  contends  that  it  was  error  for  the  court 
below  to  permit  the  administrator  de  bonis  non  on  the  estate 
of  Brainard  Flint  to  become  a  co-petitioner  for  an  accounting. 
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Any  person  interested  in  the  estate  of  Bruinard  Flint  as  an 
heir  or  otherwise,  had  a  right  to  apply  to  the  probate  court 
for  a  further  accounting  in  the  premises.  Such  application 
could  properly  be  made  by  any  such  person  alone,  or  jointly 
with  others  so  interested.  The  probate  court  or  the  county 
court  as  an  appellant  prabate  court,  could  permit  parties  to 
be  added  or  stricken  out.  If  one  person  entitled  to  ask  for 
Huch  accounting,  applied  to  the  probate  court  for  it,  it  would 
become  the  duty  of  that  court  to  act  in  the  matter,  and  it  would 
not  vitiate  its  proceedings  if  parties  not  in  interest  joined  in 
the  application  with  those  who  were  interested.  This  point 
has  been  argued  by  the  appellant  as  if  the  question  as  to  the 
respective  rights  of  the  heirs  of  Brainard  Flint  and  his  ad- 
ministrator de  bonis  non^  to  any  sum  which  may  be  found  to 
be  due  from  Mary  Flint  as  executrix,  were  involved,  but 
that  question  was  not  passed  upon  by  the  probate  court,  was 
not  before  the  county  court,  and  is  not  before  this  court. 
The  question  brought  up  by  the  appeal  is  whether  Mary 
Flint  by  her  representative,  shall  account  for  assets  which 
she  received  as  executrix  for  which  she  never  accounted  in 
her  life,  and  if  so,  for  what  sum.  When  that  sum  is  ascer- 
tained it  is  to  be  certified  to  the  probate  court  to  be  there 
disposed  of  as  the  law  may  require.  An  examination  of  the 
cases  shows  that  this  is  the  proper  procedure  in  a  matter  of 
this  kind,  where  no  order  or  decree  was  made  in  the  probate 
court  in  respect  to  the  distribution  or  payment  of  the  funds 
found  to  be  in  the  hands  of  an  executor  or  administrator  on 
final  accounting.  Richardson^  Admr.y  v,  Merr ill's  Estate y 
32  Vt.  27;  Holmes  v.  Bridgman^  Admr.j  37  Vt.  28;  AtA- 
erton  Admr.^  v.  jFullam,  55  Vt.  388 ;  Perkins  v.  Hollister^ 
59  Vt.  348;  In  Re  Worcester's  Est,^  60  Vt.  420;  Riley  v. 
Afclnlear's  Est.^  61  Vt.  254;  Re  Estate  of  Brown^  65  Vt. 
331  ;  Allen  v.  Tar  bell  Estate  ^  65  Vt.  156;  Foster's  Exr.  v. 
Stone y  Admr.,  67  Vt.  336. 

In  Atherton^  Adf?ir.y  v.  Eullam^  supra,  the  plaintifi"  as 
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administrator  de  bonis  fion^  sought  to  recover  of  the  defend- 
ant, on  an  administrator's  bond  signed  by  his  testator, 
Sewell  Fullam,  as  surety,  and  given  by  one  Sylvanus  C. 
Mathewson,  the  plaintiff's  predecessor,  as  administrator  of 
the  estate  of  Ira  Mathewson.  On  an  appeal  by  Sylvanus 
O.  Mathewson  from  the  probate  court,  the  county  court  ad- 
judged that  he  had  in  his  hands  as  such  administrator,  at  the 
time  of  his  removal,  $350.27  belonging  to  the  estate,  and 
decreed  that  ha  account  for  the  same  with  costs.  It  was 
held  that  the  plaintiff's  cause  of  action  on  the  bond  for  de- 
fault in  not  paying  these  sums,  did  not  accrue  until  the  pro- 
bate court,  upon  the  judgment  of  the  count}**  court  being  cer- 
tified to  it,  had  made  a  decree  ordering  said  Sylvanus  to 
pay  to  the  plaintiff,  as  administrator  de  bonis  non^  the 
amount  determined  by  the  judgment  of  the  county  court. 
The  strict  rule  requiring  all  parties  in  interest,  and  only 
such,  to  be  parties  of  record,  which  applies  in  an  ordinary 
action  at  law,  does  not  govern  in  a  proceeding  of  this  kind. 
If  actual  or  constructive  notice  is  given  as  required,  all  par- 
ties in  interest,  whether  they  enter  as  parties  to  the  proceed- 
ing or  not,  are  bound  by  the  judgment  of  the  probate  court 
in  respect  to  all  matters  properly  presented  by  an  executor 
or  administrator  in  his  accounts  as  such,  whether  the  judg- 
ment be  that  he  shall  account  or  shall  not  account.  Ordi- 
narily to  enable  the  probate  court  to  take  action  in  a  matter 
of  this  nature,  it  is  only .  necessary  that  some  person  in  in- 
terest should  invoke  its  action.  However,  we  do  not  hold 
that  in  cases  requiring  it,  the  probate  court  may  not  require 
an  accounting  oven  without  an  application  therefor,  by  some 
person  interested  in  the  estate,  an  executor  or  administrator 
being  an  officer  of  the  court  for  the  purpose  of  properly  ad- 
ministering the  estate,  who  is  required  by  his  bond  and  by 
law  to  render  an  account  of  his  administration  within  one 
year  from  the  time  of  receiving  letters  testamentary  or  of 
administration,  and  to  render  further  accounts  of  his  admin- 
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istration  as  required  by  the  court  until  the  estate  is  wholly 
settled.  V,S.,ss.  2374,  2384,  2388,2404.  A  judgment 
against  the  appellant  does  not  entitle  the  appellees  to  execu- 
tion against  him.  It  does  not  determine  who  are  the  heirs 
of  Brainard  Flint,  or  who  is  entitled  to  a  distributive  share 
of  his  estate,  or  to  whom  the  appellant  shall  pay  any  sum 
found  due  from  the  executrix,  in  the  due  course  of  admin- 
istration, but  it  simply  determines  the  amount  for  which  she 
as  executrix,  by  her  representative,  shall  be  charged  for 
assets  for  which  she  has  not  accounted.  It  fixes  her  status 
and  that  of  her  representative  in  respect  to  the  estate  of 
Brainard  Flint  at  the  time  of  her  decease.  We  therefore 
hold  that  it  was  not  reversible  error  to  permit  the  adminis- 
trator de  bonis  non  to  become  a  co-petitioner. 

2.  The  appellant  also  insists  that  any  claim  against  his 
testate  as  executrix  is  barred  by  the  lapse  of  more  than 
twenty  years  since  the  settlement  of  June  19,  1869,  which 
purported  to  be  final,  on  the  ground  that  she  repudiated  the 
trust  relation,  and  that  the  statute  of  limitations  therefore 
began  to  run  from  that  date.  This  same  question  was  before 
this  court  in  Davis ^  Admr.^  v.  Eastman^  Exr,^  66  Vt.  651, 
and  it  was  then  said  : 

'*  The  probate  court  is  not  debarred  from  proceeding  in 
this  matter  by  the  lapse  of  time.  No  mere  lapse  of  time 
can  prevent  that  court  from  enforcing  the  settlement  of  an 
estate.  Executors  and  administrators  hold  the  property  of 
the  deceased  as  direct  trustees  for  the  persons  entitled  to  it, 
and  are  liable  to  account  to  the  probate  court  for  the  benefit 
of  such  persons  until  the  estate  is  wholly  administered.  A 
period  of  limitation  will  not  commence  to  run  in  favor  of 
trustees  of  this  character  until  the  trust  relation  is  terminated 
or  repudiated.  99  Am.  Dec,  389,  note;  Kimball  w,  Ives^ 
17  Vt.  430 ;  Bigelow  v.  Catlin^  50  Vt.  408 ;  Drake  w,  Wildy 
65  Vt.  611.  The  settlement  of  an  estate  on  what  purports 
to  be  a  final  account  is  not  necessarily  a  termination  of  the 
trust.  If  assets  remain  in  the  hands  of  the  accountant  un- 
disclosed he  continues  to  hold  them  in  his  fiduciary  capacity. 
It  cannot  be   said  that   this  executrix  ever  repudiated  the 
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trust  relatidn.  She  fraudulently  kept  from  the  heirs  the 
knowledge  which  might  have  given  her  conduct  the  effect 
of  repudiation." 

The  facts  in  respect  to  the  concealment  of  the  fact,  by 
the  executrix,  that  at  the  time  of  the  settlement  of  June  19, 
1869,  she  had  received  $1,086.90  on  the  R.  B.  Flint  note 
belonging  to  her  husband's  estate,  and  for  which  she  should 
then  have  accounted,  are  substantially  the  same  in  the  case 
at  bar  as  they  appeared  in  that  case.  A  party  setting  up 
the  statute  of  limitations  must  prove  such  facts  as  bring  the 
case  within  it.  To  make  it  operative  in  this  case,  the  ap- 
pellant must  establish  that  the  heirs  of  Brainard  Flint  knew 
at  the  time  of  said  settlement  or  at  a  period  more  than  six 
years  and  thirty  days  next  before  the  death  of  Mary  Flint, 
that  she  had  received  this  money,  and  claimed  it  as  her  own, 
repudiating  the  trust  and  the  right  of  the  estate  or  the  heirs 
to  the  money.  So  far  as  the  case  discloses,  the  appellant 
failed  to  do  this,  and  the  statute  of  limitations  is  no  bar  to 
the  accounting. 

3.  The  county  court  charged  the  estate  of  Mary  Flint 
with  the  $1,086.90  and  interest  thereon,  making  in  all  the 
sum  of  $2,603.80,  to  which  judgment  the  appellant  except- 
ed. This  exception  must  be  sustained.  Her  estate  must 
account  as  of  June  19,  1869,  for  so  much  of  Brainard  Flint's 
estate  not  accounted  for,  as  by  law  did  not  belong  to  her. 
All  the  debts  had  been  paid  by  her.  As  the  law  then  stood, 
she  was  entitled,  after  the  payment  of  debts,  and  other 
charges,  and  the  expenses  of  administration,  to  a  homestead 
of  the  value  of  five  hundred  dollars,  the  further  sum  of  one 
thousand  dollars  and  one-half  of  the  residue  of  the  estate, 
personal  and  real.  She  took  this  as  a  matter  of  right  under 
the  statutes  relating  to  descent  and  distribution  of  estates, 
and  it  vested  in  her  by  law  at  the  death  of  her  husband. 
Gen.  Sts.  Ch.  51,  s.  i,  and  Oh.  56,  s.  i ;  Sawyer  v.  Sawyer^ 
28  Vt.  249;  Johnson  v.  Johnson^  41  Vt.  467.  Having 
been  wilfully  in  default  in  not  accounting  for  the  avails  of 
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the  R.  B.  Flint  note,  she  was  not  entitled  to  any  compensa- 
tion in  respect  to  what  she  may  have  done  in  collecting  and 
caring  for  the  same.  Shaw  v.  Bates ^  53  Vt.  360 ;  McClosky 
V.  Gleasofiy  56  Vt.  264  ;  Foster's  Executrix  v.  Stone^  Admr.^ 
67  Vt.  336.  It  does  not  appear  that  any  claim  for  compen- 
sation or  disbursements,  if  any,  was  made  in  the  court  below. 
Annual  interest,  the  highest  interest  known  to  our  law,  is  to 
be  charged  on  the  sum  for  which  her  estate  must  account, 
from  June  19,  1869,  to  March  6,  1896,  the  lost  day  of  this 
term.  Sfaulding  v.  Wakefield's  Est,^  53  Vt.  660;  Mc- 
Closky  V.  Gleason^  56  Vt.  264;  Walton^  Admr.^  v.  HalVs 
Est. ^  66  Yi.  4SS  ;  Foster's  Executrix  v.  Stone^  Admr.^  6*j 
Vt.  336.  Applying  these  principles,  we  deduct  the  balance 
of  $88.79  f^^^^  du®  ^^^  executrix  at  the  settlement,  from 
the  $1,086.90,  and  there  remains  a  balance  of  $998.11  of 
the  personal  estate,  after  the  payment  of  all  charges.  This 
balance  with  the  real  estate  appraised  at  $1,100,  makes  a 
total  of  $2,098.11.  Of  this  sum,  the  executrix,  as  widow, 
was  entitled  to  $500  for  a  homestead,  $1,000  and  one-half 
the  remainder,  being  $299,055,  making  in  all  $1,799,055. 
This  deducted  from  the  total  amount  of  $2,098.11,  leaves 
$299,055,  to  which  she,  as  widow,  was  not  entitled.  The 
annual  interest  on  this  sum  is  $849.14,  which  makes  $1,148.20 
for  which  the  estate  of  the  executrix  must  account. 

yudgment  reversed^  and  judgment  that  the  appellant  as 
executor  0/ Mary  Flinty  deceased^  account  Jbr  ^i^i^S. 20 y  as 
the  amount  for  which  she  is  in  arrears  as  executrix  of  the 
last  will  of  Braiyiard  Flinty  and  that  the  same  be  enrolled  as 
a  valid  claim  and  charge  against  her  estate y  to  be  paid  and 
satisfied  out  of  the  assets  thereforcy  the  same  as  other  debts 
and  charges  against  it.  The  appellant  to  recover  his  costs 
in  this  court y  and  the  appellees  to  recover  their  costs  in  the 
court  below.      To  be  certified  to  the  probate  court. 
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TOWN  OF  GRAND  ISLE 

V. 

TOWNS  OF  MILTON  AND  COLCHESTER. 


January  Term,  1896. 


Highways  and  brtd^es.     ReMef  from  assessment  to  main- 
tain.     Part  refeal  of  statute. 


1.  To  a  petition  by  a  town  to  be  relieved  from  an  assessment  for 

the  support  of  a  highway  and  bridge  wholly  within  one  or 
more  other  towns,  only  those  towns  need  be  made  defend- 
ants to  whom  the  assessment  is  payable,  although  others 
were  parties  to  the  original  judgment. 

2.  A  judgment  is  none  the  more  a  contract  and  none  the  less  a 

judgment,  because  entered  by  stipulation. 

3.  If  a  statute  contains  a  proviso  excepting  a  particular  class  of 

subjects  from  the  operation  of  a  general  law,  and  that  pro- 
viso be  repealed,  the  statute  remains  in  force  generally. 

Petition  for  relief  from  liability  to  assessment  in  respect  to 
a  highway  and  bridge.  Trial  by  court  at  the  September 
term,  1895,  Chittenden  county,  Taft,  J.,  presiding.  Judg- 
ment that  the  assessment  be  vacated.  The  defendants 
except. 

//.  F,   Wolcott  and  A.  G.   Whittemore  for  the  defendants, 

S.  8,  No.  18,  Acts  1894,  provides  that  the  act  shall  not 
apply  to  pending  causes.  This  suit  was  then  pending,  and 
the    subsequent   repeal   of  s.    8   could   not  give  any  rights 
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under  No.   18   in  this  matter.      Tunbridge  v.  Royalton^  58 
Vt.  212 ;  V.  S.,  88.  28,  29 ;  Pratt  v.  Jones^  25  Vt.  303. 

W.  H,  Bliss  for  the  petitioner. 

The  petitioner  is  entitled  to  relief  under  s.  6,  No.  18, 
Acts  1894.  Tunbridge  v,  Royalton^  58  Vt.  212;  Under- 
hilly,  Essex ^  64  Vt.  28. 

The  repeal  of  an  exception  to  a  general  law  leaves  the 
general  law  in  force.  Hoyt  v.  Smith,  14  Wis.  252  ;  Goodno 
V.  Oshkosh,  31  Wis.  127. 

THOMPSON,  J-  This  is  a  petition  by  the  town  of 
Grand  Isle  to  be  relieved  from  liability  to  assessment  for  the 
expense  of  maintaining  and  repairing  a  highway,  including 
a  bridge,  wholly  within  the  defendant  towns  of  Milton  and 
Colchester.  This  liability  was  imposed  by  a  judgment  of 
the  Chittenden  county  court  rendered  at  its  April  term,  A. 
D.  1886,  pursuant  to  the  prayer  of  a  petition  preferred  at  its 
September  term,  A.  D.  1882.  That  petition  was  brought 
under  R.  L.,  ss.  2,969,  2,975,  2,976  and  2,977,  in  force  at 
the  time  of  bringing  the  petition,  which  provided  for  the 
laying  out,  building  and  maintaining  a  highway,  including 
bridges,  extending  into  or  through  two  or  more  towns,  and 
also  provided  for  assessing  other  towns  especially  benefitted 
thereby  towards  the  expense  thereof,  in  case  the  towns  in 
which  such  highway  was  located  would  otherwise  be  ex- 
cessively burdened. 

While  the  proceedings  under  which  the  plaintiff  was  as- 
sessed, were  pending,  K.  L.,  ss.  2,975,  2,976  and  2,977  were 
repealed  by  s.  7  of  No.  18  of  St.  1884,  but  s.  8  thereof  pro- 
vided that  that  act  should  not  apply  to  pending  causes. 
After  the  rendition  of  the  judgment  by  which  the  plaintiff 
was  assessed  and  before  the  commencement  of  this  suit,  s.  8 
of  No.  18  of  St.  1884,  w^s  repealed  by  St.  1886,  No.  16,  s. 
7,  which  went  into  effect  January  i,  1887,  ^'  L.,  s.  29. 
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The  repealing  effect  of  the  Sts.  1884,  N^-  ^8  and  1886, 
No.  16,  was  fully  discussed  and  adjudicated  in  Underhill  v. 
Jericho^  64  Vt.  28.  It  was  held  that  the  law  in  respect  t» 
assessing  towns  benefitted  was  repealed  except  the  provision 
of  s.  6  of  No.  18  of  St.  1884,  which  provided  a  method  by 
which  any  town  assessed  towards  the  expense  of  maintain- 
ing or  repairing  any  bridge  or  highway  in  another  town^ 
might  procure  the  vacation  of  the  assessment. 

I.  The  defendants  claim  that  the  petition  should  have  been 
dismissed  for  the  reason  that  the  town  of  South  Hero  is  not 
made  a  party  defendant,  that  town  being  a  party  to  the 
judgment  sought  to  be  vacated. 

S.  6  of  No.  18,  St.  1884,  as  amended  by  s.  7  of  No.  16, 

St.  1886,  is  as  follows  : 

*'Any  town  assessed  towards  the  expense  of  maintaining 
or  repairing  any  bridge  or  highway  in  another  town,  under 
the  laws  now  in  force,  may  petition  the  court,  which  ordered 
said  assessment,  such  petition  to  be  served  upon  the  town  to 
whom  the  assessment  is  paid,  and  said  court  shall  vacate  the 
order  or  decree  for  such  assessment.  And  whenever  any 
such  petition  is  brought,  the  court  shall,  upon  application, 
order  a  stay  of  any  and  all  proceedings  to  enforce  the  col- 
lation or  payment  of  such  assessment." 

This  section  is  still  in  force  unless  repealed  by  the  V.  S. 
It  is  not  necessary  to  decide  whether  it  has  been  repealed  or 
not.  It  w^as  in  force  when  this  suit  was  brought,  and  for  the 
purpose  of  determining  the  rights  of  the  parties  thereto,  is 
to  be  considered  as  still  in  force.  V.  S.,  ss.  28,  29,  and 
5,456.  The  defendant  towns  of  Milton  and  Colchester  are 
the  towns  to  which  the  assessment  is  paid,  and  they  appear 
and  defend.  Hence,  if  the  non-joinder  of  a  defendant  could 
be  raised  by  a  motion  to  dismiss  for  such  non-joinder,  the 
motion  was  properly  overruled  as  all  the  parties  required  by 
the  statute  were  before  the  court.  Hyde  v.  Lawrence^  49 
Vt.  363. 

II.  The  defendants  contend  that  the  assessment  was  a 
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matter  of  contract  between  the  towns,  and  not  imposed  by 
judgment  of  the  county  court,  and  that  consequently  the  case 
does  not  fall  within  the  relief  for  which  the  statute  provides. 
This  contention  is  based  upon  the  fact  that  after  the  cause 
had  been  fully  heard  in  the  county  court  before  commis- 
sioners, and  had  been  to  the  Supreme  court,  and  remanded 
to  the  county  court,  the  latter  court  rendered  judgment  pur- 
suant to  a  written  stipulation  filed  in  the  case  by  the  parties. 
This  stipulation  did  not  provide  for  anything  not  within  the 
province  and  duty  of  the  court  to  adjudge  in  that  case.  Be- 
cause the  parties  took  that  way  of  ending  a  long  and  expen- 
sive litigation,  the  final  judgment  is  none  the  less  a  judg- 
ment of  the  court.  Hence  this  contention  cannot  be  sus- 
tained. 

in.  The  defendants  also  insist  that  notwithstanding  the 
repeal  of  s.  8  of  No.  18,  St.  1884,  before  the  commencement 
of  this  action,  the  court  cannot  grant  the  relief  for  which  the 
plaintiff  asks,  because  of  the  effect  of  the  provisions  therein 
that  that  act  should  not  affect  pending  causes.  In  support 
of  this  contention  V.  S.,  s.  29,  is  cited,  which  provides: 

"That  the  repeal  of  an  act  shall  not  revive  one  which  has 
been  repealed,  nor  affect  an  act  done,  a  right  accruing,  ac- 
quired, or  established,  nor  a  suit  or  proceeding  had  or  com- 
menced in  a  civil  cause  before  the  time  when  the  repeal 
takes  effect ;  nor  shall  it  affect  a  suit  pending  at  the  time  of 
such  repeal  for  the  recovery  of  a  penalty  or  forfeiture  in- 
curred under  the  acts  so  repealed." 

The  provisions  of  this  section  are  the  same  as  R.  L.,  s.  28. 
The  right  of  the  plaintiff"  to  relief  is  based  upon  s.  6  of  No. 
18,  St.  1884,  above  quoted.  At  the  time  of  the  repeal  of  s. 
8  of  the  same  act,  there  was  no  cause  pending  between  these 
parlies,  it  having  been  ended  by  the  judgment  therein.  The 
sound  rule  is  that  where  a  statute  merely  excepts  a  particu- 
lar class  of  subjects  from  the  provisions  of  a  general  law, 
which  continue  to  be  in  force,  the  repeal  of  the  excepting 
part  of  the  statute  operates  to  bring  such  subjects  again  un- 
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der  the  general  law.  If  a  proviso  creating  an  exception  to 
the  general  terms  of  a  statute,  is  repealed,  courts  are  after- 
wards bound  to  give  effect  to  it  according  to  its  general 
terms.  And  this  cannot  be  said  to  revive  a  repealed  statute. 
The  rule  against  this  relates  to  cases  of  absolute  repeal,  and 
not  to  cases  where  a  statute  is  left  in  force,  and  all  that  is 
done  in  the  way  of  repeal  is  to  except  certain  cases  or  sub- 
jects from  its  operation.  In  such  cases  the  statute  does  not 
need  to  be  revived,  for  it  remains  in  force,  and  the  exception 
being  taken  away,  the  statute  is  afterwards  to  be  applied 
without  the  exception.  Hoytv,  Smithy  14  Wis.  252  ;  Goodno 
V.  Oshkosk^  31  Wis.  127.  Full  effect  was  given  to  the  proviso 
on  which  defendants  rely  by  allowing  the  case  then  pending 
to  pass  to  final  judgment,  but  subsequently  when  repealed, 
and  the  general  provisions  of  the  law  became  operative  as  to 
all  subjects  and  cases  embraced  therein,  the  respective  rights 
of  the  parties  were  determined  by  the  general  provisions 
unaffected  by  the  proviso.  The  defendants  have  no  vested 
right  in  the  judgment  assessing  the  plaintiff",  or  in  the  law 
under  which  it  was  done.  In  maintaining  or  repairing  high- 
ways and  bridges,  the  town  is  simply  the  hand,  the  instru- 
mentality, of  the  state.  The  state  has  the  power  at  all  times 
to  determine  upon  whom  this  burden  shall  rest  and  how  it 
shall  be  borne.  It  may  relieve  from  such  burdens  or  im- 
pose greater  ones.  Under  hill  V,  Jericho^  64  Vt.  28.  There 
was  no  error  in  respect  to  the  defendants  in  the  judgment 
below. 

Judgment  affirmed  with  costs. 
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CONNECTICUT  RIVER  LUMBER  CO. 

V. 

F.  H.  AND  A.  H.  BROWN. 


October  Term,  1895. 


Accord  and  satisfaction.     Acceptance  of  tender. 


1.  A  claim  of  defense  made  in  good  faith  and  with  color  of  right 

is  a  sufficient  consideration  for  an  accord  and  satisfaction. 

2.  The  plaintiff   and  defendants  being   at   variance   as   to   the 

amount  due  for  a  quantity  of  lumber,  the  defendant  sent  the 
plaintiff  a  check  for  the  amount  which  they  conceded  to  be 
due  with  this  letter :  ''We  send  you  enclosed  our  check  for 
$1,014.35  in  full  settlement  for  all  demands  to  date.  If  this 
is  reiused  by  you  we  shall  make  the  tender  in  a  legal  way.'* 
The  plaintiff  accepted  and  collected  the  check.  Held^  an 
accord  and  satisfaction. 

Book  account.  Heard  upon  the  report  of  an  auditor  at 
the  June  term,  1895,  CaUdonia  countj^  Start,  J.,  presid- 
ing. *  Judgment  for  the  defendants.     The  plaintiff  excepts. 

Dunnett  &  Slack  for  the  plaintiff. 

The  defendants  had  no  valid  defense.  Gilson  v.  Bing- 
ham^ 43  Vt.  410 ;  Estey  et  al.  v.  Read,  29  Vt.  278  ;  Dennis 
y-  Stotigkton,  55  Vt.  371;  Stiider  v.  Bleisten,  22  N.  E. 
Rep.  243. 

The  delivery  and  acceptance  of  the  check  was  not  an  ac- 
cord and  satisfaction.     Mc Glynn  v.   Billings y  16  Vt.  329; 
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Miller  v.  Holden^  i8  Vt.  337  ;  McDanieh  v.  La-pham^  21 
Vt.  222  ;  Gassett  v.  Andover^  21  Vt.  342  ;  Cole  v.  Trans- 
portation Co.^  26  Vt.  87  ;  Brigham  v.  Dana^  29  Vt.  i ; 
Preston  v.  Grants  34  Vt.  203  ;  Towsley  v.  Healejy  39  Vt. 
522  ;  Broomley  v.  School  District ^  47  Vt.  381 ;  Childs  v.  /i«- 
surance  Co.y  56  Vt.  609 ;  Baptist  Society  v.  Ladd^  58  Vt. 
95  ;  Rubber  Co.  v.  Wringer  Co,^  58  Vt.  551 ;  Fi^w  DykeY. 
Wilder  &  Co.,  66  Vt.  579;  Goodwin  v.  Marvelly  25  Vt. 
386;  Wright  V.  Allen^  4  Vt.  572  ;  Wheelers.  Wheeler,  11 
Vt.  60 ;  ^'Atfw  V.  C/tfr>6,  6  Vt.  507. 

Z.  il/.  iP^fljrf  for  the  defendants. 

The  acceptance  of  the  check  was  an  accord  and  satis- 
faction. McGlynny.  Billings,  16  Vt.  329;  McDaniels  v. 
La-pham,  21  Vt.  222  ;  Cole  v;  Transportation  Co.,  26  Vt. 
87  ;  Preston  v.  Grant,  34  Vt.  203  ;  Foster  v.  Drew  et  als., 
39  Vt.  51  ;  Baptist  Convention  v.  Ladd,  58  Vt.  95  ;  Van 
Dyke  V.   Wilder,  l6  Vt.  579. 

THOMPSON,  J.  The  plaintiff  contracted  with  the  de- 
fendants to  deliver  them  a  certain  quantity  of  lumber,  at  an 
agreed  price,  on  board  the  cars  at  Bellows  Falls,  Vt.  This 
suit  is  brought  to  recover  the  balance  claimed  to  be  due  for 
lumber  delivered  under  this  contract.  The  defendants 
claimed  that  some  of  the  lumber  was  not  such  as  was  re- 
quired by  the  contract,  in  respect  to  quality  and  the  manner 
in  which  it  was  sawed.  They  also  claimed  that  they  were 
damaged  by  reason  of  the  failure  of  the  plaintiff  to  deliver 
lumber  within  the  time  agreed.  These  claims  were  contro- 
verted by  the  plaintiff.  The  last  car  load  of  lumber  was 
shipped  to  the  defendants  June  24,  1880,  and  there  was  then 
due  the  plaintiff  at  the  contract  price,  as  it  claimed, 
$1,265.94.  The  defendants  claimed  there  was  not  so  much 
due  from  them.  The  parties  being  unable  to  settle,  the  mat- 
ter drifted  along  until  the   20th   of  August  following,  when 


Digitized  by  VjOOQIC 


Vt.]        CONN.  RIVER  LUMBER  CO.  v.  BROWN.  241 

the  plaintiff  by  letter  informed  defendants  that  their  bill  must 
be  settled  at  once  or  the  same  would  be  put  into  the  hands 
of  an  attorney  for  collection.  On  receipt  of  this  letter,  August 
21,  the  defendants  sent  plaintiff  by  mail,  a  check  for 
$1,014.35,  enclosed  in  a  letter  from  them,  of  that  date,  in 
which  among  other  things  they  wrote  :  "We  send  you  en- 
closed our  check  for  ten  hundred  fourteen  dollars  and  35- 
100  ($1,014.35)  in  full  settlement  of  all  demands  to  date. 
If  this  is  refused  by  you  we  shall  make  the  tender  in  a  legal 
way."  The  plaintiff  received  this  letter  and  check  in  due 
course  of  mail,  and  collected  the  check  in  due  course  of  busi- 
ness, and  gave  the  defendants  credit  for  the  same  on  the 
amount  it  claimed  to  be  due  it  for  the  lumber. 

The  plaintiff  contends  that  the  defendants  had  accepted 
the  lumber  so  that  they  were  precluded  from  setting  up  de- 
fects in  it  as  a  defense  and  that  as  the  price  was  fixed  by  the 
terms  of  the  contract,  the  sum  due  was  certain  and  liqui- 
dated, and  that,  therefore,  there  was  no  legal  ground  for  a 
compromise,  and  that  the  amount  paid,  under  the  circum- 
stances disclosed,  only  extinguished  defendants'  debt^r^ 
tanto.  The  plaintiff  also  insists  that  the  terms  of  the  letter 
enclosing  the  check,  were  not  such  as  to  make  the  accept- 
ance and  collection  of  the  check  operate  as  a  satisfaction  of 
its  claim. 

We  think  the  defendants's  claims  were  such  as  could  be 
urged  in  good  faith  and  with  color  of  right.  This  is  all  that 
was  requisite  as  a  ground  for  compromise,  even  though  they 
in  fact  had  no  defense  to  plaintiff's  claim.  Bellows  v. 
Soivles^  55  Vt.  391 ;  Wilder  v.  Railroad  Co.^  65  Vt.  43. 

Whether  the  acceptance  of  the  check  operated  as  a  satis- 
faction of  plaintifl's  claim  depends  upon  the  construction 
which  should  be  given  to  the  letter  of  the  defendants. 

The  doctrine  running  through  the  cases,  is,  that  where  a 
party  makes  the  offer  of  a  certain  sum  to  settle  a  claim, 
when  the  sum  in  controversy  is  open  and  unliquidated,  or 
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honestly  believed  by  him  to  be  so,  and  attaches  to  his  offer 
the  condition,  that  the  same,  if  taken  at  all,  must  be  received 
in  full,  or  in  settlement,  or  in  satisfaction,  of  the  claim  in 
dispute,  if  the  other  party  receives  the  money,  he  takes  it 
clogged  with  the  condition  which  the  other  party  attached  to 
it,  and  it  operates  as  a  satisfaction  of  the  claim,  notwithstand- 
ing the  creditor  does  not  intend  it  to  have  such  effect,  and  so 
declares  when  he  receives  the  money.  This  rule  is  dis- 
tinctly stated  in  McDanieh  v".  Lapham^  21  Vt.  222,  and  is 
recognized  in  many  of  the  cases  cited  by  both  parties.  We 
think  the  fair  construction  of  the  defendants'  letter  is  that 
the  check  for  $1,014.35  was  offered  to  the  plaintiff  upon  the 
condition  that  it  must  be  received  by  it,  if  at  all,  as  a  full 
settlement  of  its  claims  against  them,  and,  therefore,  its  ac- 
ceptance operated  as  a  satisfaction  of  such  claims. 

Judgment  affirmed. 
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RE  CHARLES  HARRIS. 


January  Term,  1896. 


Imprisonment^    whether   in   the  State  prison  or  House  of 
Correction.      Erroneous   Sentence*     Habeas  cor- 
pus.     Remanded  to  sheriff. 

1.  One    convicted   of  open  and  gross  lewdness  under  V.  S.,  s. 

5066  should  in  accordance  with  V.  S.,  s.  5170  be  sentenced 
toim  prisonment  in  the  House  of  Correction  and  not  in  the 
state  prison. 

2.  If  sentenced  to  the  state  prison,  such  sentence  and  the  deten- 

tion under  it  are  void,  and  the  prisoner  should  be  released 
on  habeas  corpus. 

3.  But  he  may  be  remanded  to  the  sheriff  of  the  county  to  be  by 

him  detained  for  proper  sentence  by  the  county  court. 

Habeas  corpus.     Heard  at  the  January  term,  1896. 

Dunnett  &  Slack  for  the  relator. 

The  court  had  no  jurisdiction  to  impose  the  sentence,  and 
it  and  all  proceedings  under  it  were  absolutely  void.  V.  S.» 
ss.  5066,  5170.  Ex  parte  Lange,  18  Wall.  163  ;  In  re 
Millsy  135  U.  S.  263  ;  People  v.  Liscomb^  60  N.  Y.  559; 
/  nre  McLaughlin^  58  Vt.  136. 

W.  II  Taylor^  state's  attorney*  for  the  state. 

Habeas  corpus  cannot  be  used  to  review  irregularities  in 
the  sentence  of  a  court  of  competent  jurisdiction.     Ex  parte 
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Shaw^  7  Ohio  8i  ;  Ex  f  arte  Van  Hogan^  25  Ohio  432  ;  Ex 
parte  Hunter^  16  Fia.  575  ;  Ex  parte  Gibson^  31  Cal.  627  ; 
Ex  parte  Bond^  9  S.  C  80;  Ex  parte  Watkins^  3  Peters 
263  ;  People  v.  Cavanaghy  2  Parkers  Cr.  R.  650;  In  re 
IVm.  Ross  et  al.^  2  Pick.  165  ;  In  re  James  Felley^  12  Cush. 
S98  ;  Petition  of  Semi er^  41  Wis.  517  ;  Petition  ofPhinncy^ 
32  Me.  440;  Lark  v.  State,  55  Ga.  435  ;  I.  Bishop's  New 
Proc.  s.  1410 ;  Church,  Habeas  Corpus,  s.  265  ;  Sennotfs 
Case  J  146  Mass.  489;  In  re  Greenough^  31  Vt.  285. 

The  relator  should  not  be  discharged  because  sentenced 
to  the  wrong  prison.  People  v.  Cavanagh,  2  Parker's  Cr. 
R.  650;  Ex  parte  Bond,  9  S.  C.  80;  Ex  parte  Wilson  114 
U.  S.  418. 

If  the  imprisonment  of  the  relator  is  unlawful  he  should 
be  remanded  to  the  custody  of  the  sheriff,  i  Bish.  Crim. 
Pro.  s.  946 ;  People  v.  Kelley,  97  N.  Y.  202. 

TAFT,  J.  This  is  an  original  petition  for  a  writ  of 
habeas  corpus.  The  petitioner  is  in  custody  of  the  super- 
intendent of  the  state  prison.  The  return  of  the  petition 
shows  that  he  Was  received  by  the  superintendent,  30  Dec- 
ember, 1895,  from  the  sheriff  of  Caledonia  county,  pursuant 
to  a  mittimus  issued  upon  a  judgment  of  conviction  of  the 
offense  of  open  and  gross  lewdness,  in  the  county  court  of 
that  county  and  a  sentence  of  two  years  and  nine  months  in 
the  state  prison  at  Windsor.  The  statute  under  which  he 
was  convicted,  s.  5066,  V.  S.,  provides  that  one  guilty  of  the 
offence  therein  specified  "shall  be  imprisoned  not  more  than 
five  years,  or  fined  not  more  then  three  hundred  dollars," 
but  does  not  designate  the  place  of  imprisonment.  V.  S.,  s. 
5170,  reads  that  "when  an  offense  is  declared  by  law  to  be 
punishable  by  imprisonment,  and  it  is  not  specified  that  such 
imprisonment  shall  be  in  the  state  prison  it  shall  be  con- 
strued to  mean  imprisonment  in  the  house  of  correction,  if 
the  offender  is  over  sixteen  years  of  age,  if  a  man"  etc.  The 
petitioner  claims  his  liberty  upon  the   ground   that  the  sen- 
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tence  to  imprisonment  in  the  state  prison  was  void.  The 
sentence  was  erroneous,  and  an  erroneous  sentence,  may  be 
void,  or,  it  may  be  voidable.  If  the  sentence  was  void, 
the  petitioner  is  entitled  to  be  discharged  from  imprison- 
ment thereunder,  and  whether  void  or  not,  depends  upon 
the  question  of  whether  the  court  had  jurisdiction  to  impose 
such  a  sentence.  If  it  had,  then  however  irregular  or  er- 
roneous the  sentence  may  have  been,  the  petitioner's  remedy 
was  by  exception,  which,  under  our  statutes,  takes  the 
place  of  a  writ  of  error,  and  habeas  corpus  will  not  lie. 
The  court  had  no  power  to  sentence  the  petitioner  to  im- 
prisonment in  the  state  prison ;  it  had  no  jurisdiction  to 
impose  such  a  sentence.  There  is,  consequently,  no  escape 
from  the  conclusion  that  the  sentence  was  in  violation  of  the 
statute.  In  imposing  the  sentence,  the  court  exceeded  its 
powers,  and  its  action,  therefore,  was  void.  In  re  Mills^  135 
U.  S.  263. 

The  counsel  for  the  state  insists  that  the  petitioner  is  not 
entitled  to  a  discharge  because  the  process  upon  which  he 
was  committed  was  a  justification  to  the  officer  serving  it,, 
citing  Com.  ex.  rel.  Davis  v.  Lccky^  1  Watts  66;  this  doc- 
trine is  not  sustained  by  recent  authorities,  nor  by  principle  ; 
see  note,  to  case  cited,  in  26  Am.  Dec.  41.  The  petitioner 
is  entitled  to  be  discharged  from  imprisonment  under  the 
sentence,  for  s.  1603,  V.  S.,  relating  to  habeas  corpus  reads 
**If  no  legal  cause  is  shown  for  the  imprisonment  or  re- 
straint, the  court  or  judge  shall  discharge  the  prisoner  there- 
from." 

The  record  before  us  shows  that  the  petitioner  was  prop- 
erly convicted.  The  error  was  in  the  sentence,  and  there 
does  not  seem  to  be  any  good  reason  why  jurisdiction  of  the 
petitioner  should  not  be  reassumed  by  the  court  in  which  he 
was  convicted,  that  he  may  be  properly  sentenced.  To  pre- 
vent the  defeat  of  justice  we  may  well  remand  the  petitioner 
to  the  custody  of  the  sheriff  of  Caledonia  county,   that  he 
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may  be  taken  before  the  county  court  and  sentence  properly 
imposed.  In  re  Bonner^  151  U.  S.  242.  While  the  peti- 
tioner is  unlawfully  in  the  state  prison,  we  cannot  say  that 
he  is  unlawfully  restrained,  and  if  he  is  not,  the  statute,  s. 
1605,  V.  S.,  requires  that  *'he  shall  be  remanded  to  the  per- 
son from  whose  custody  he  was  taken,  or  to  such  other 
person  or  officer  as  by  law  is  authorized  to  detain  him." 

The  sheriff  of  Caledonia  county  is  by  law  authorized  to 
detain  him.  The  petitioner  is  released  from  imprisonment 
in  the  state  prison  and  remanded  to  the  custody  of  the  sheriff 
of  Caledonia  county,  who  is  authorized  to  detain  him  for 
sentence  by  the  Caledonia  county  court. 

Petition  dismissed. 
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ADOLPH  HATJIE 

V. 

WILLIAM  HARE. 


January  Term,  1896. 


Malicious  prosecution.     Malice  tnusl  be  proved.     A^o  evi- 
dence tending  to  show. 

1.  In  an  action  for  malicious  prosecution,  the  plaintiff  must  al- 

lege and  prove,  as  an  independent  fact,  malice  in  the  de- 
fendant. 

2.  Held  that  the  evidence   in  this  case  did  not  tend  to  establish 

such  fact. 

Action  on  the  case  for  malicious  prosecution.  Plea,  the 
general  issue.  Trial  by  jury  at  the  September  term,  1896, 
Chittenden  county,  Taft,  J.,  presiding.  At  the  close  of  the 
evidence  the  court  directed  a  verdict  for  the  defendant. 
The  plaintiff  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  de- 
fendant had  brought  suit  against  him  for  the  conversion  of  a 
basket  which  he  claimed  that  the  plaintiff  had  unlawfully 
taken  from  his  store  ;  that  the  defendant  testified  in  that 
suit  that  he  had  seen  the  plaintiff  take  the  basket  and  that  he 
<:ould  not  be  mistaken  ;  that  subsequently  one  Lesser  was 
produced  as  a  witness  upon  that  trial,  and  testified  that  he 
had  taken  the  basket  which  he  brought  into  the  court;  that 
the  defendant  recognized  the  basket  as  his  own  upon  seeing 
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it,  but  still  insisted  that  the  plaintiff  was  guilty  of  its  con- 
version. 

A.  V.  Sfaulding  for  the  plaintiff. 

The  question  of  malice  was  for  the  jury,  and  there  was 
evidence  tending  to  show  it.  Rogers  v.  Judd^  6  Vt.  191 ; 
Jones  V.  Booths  10  Vt.  268 ;  Wemet  v.  Missisquoi  Lime 
C£?.,46  Vt.  458.     '^ 

Seneca  Haselton  and  Charles  T.  Barney  for  the  defendant* 

There  was  no  proof  of  malice  in  th^  defendant.     Bar 
ron  V.  Mason^  31  Vt.  189;  CarUton  v.  Taylor^  50  Vt.  220. 

THOMPSON,  J.  This  is  an  action  on  the  case  for  ma- 
licious prosecution.  To  maintain  it,  it  was  incumbent  upon 
the  plaintiff  to  allege  and  prove  as  an  independent  fact,  ma- 
lice on  the  part  of  the  defendant  in  bringing  his  action 
against  the  plaintiff.  Dishonesty  and  bad  faith  on  the  part 
of  the  defendant  must  be  established.  Therefore  the  ques- 
tion whether  there  was  malice  in  the  mind  of  the  defendant 
in  the  institution  of  his  suit,  was  a  distinct  issue  on  trial,  to 
be  proven  by  the  plaintiff.  Barron  v.  Mason^  31  Vt.  189: 
Drig^gs  v.  Burton^  44  Vt.  124;  Carleton  v.  Taylor^  50  Vt. 
220.  The  plaintiff's  evidence  did  not  tend  to  prove  such 
malice,  and  the  county  court,  therefore,  did  not  err  in  direc- 
ting a  verdict  tor  the  defendant  at  the  close  of  the  plaintiff's- 
evidence. 

judgment  afflrmed. 
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JOHN  J.  ENRIGHT  v.  J.  W.  BEAUMOND. 


October  Term,  1894. 


Trustee  process.     Knowledge  of  assignment.     Payment. 

1.  If  the  assignee  of  a  promissory  note  places  it  with  a  bank  for 

collection,  knowledge  of  the  assignment  obtained  by  the 
maker  from  the  bank  is  the  same  as  though  obtained  from 
the  assignee,  as  regards  trustee  process. 

2.  If  the  maker  in  such  case  is  summoned  as  the  trustee  of  the 

payee,  he  must  fully  disclose  all  the  information  which  he 
has  obtained  from  the  bank,  although  he  does  not  know  the 
name  of  the  assignee. 

3.  The  note   in  question  was  one  of  a  series,  the  last  four  of 

which  had  been  assigned  to  the  plaintiff  in  interest.  Afler 
the  assignment  the  defendant  continued  to  deal  with  the 
original  payee  as  the  owner,  and  paid  the  first  three  to  it 
by  the  authority  of  the  assignee.  After  judgment  in  the 
trustee  suit,  the  defendant  deducted  the  amount  of  that 
judgment  and  sent  the  balance  of  the  note  to  the  payee 
who  received  it.  Held^  that  as  to  such  balance  the  defen- 
dant would  be  protected  by  this  payment,  for  the  previous 
dealings  between  the  parties  had  authorized  him  to  so  make 
it. 

Assumpsit.  Trial  by  court  at  the  April  term,  1894,  Chit- 
tenden county,  RowELL,  J.,  presiding.  Judgment  for  the 
plaintiff.     The  defendant  excepts. 

D.  y.  Foster  for  the  defendant. 

The  judgment  in  the  trustee  process  protects  the  defend- 
ant.    Holmes  v.  Clark  and  Hubbard^  46  Vt.  22  ;  Farmer'' s 
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and  Mechanic's  Bank  v.   Drury^  35  Vt.  469 ;  Barron   v. 
Porter^  44  Vt.  587. 

W.  L.  Burnaf  and  y.  J.  Enright  for  the  plaintiff. 

MUNSON,  J.  The  note  for  which  the  court  below  gave 
judgment  was  the  last  of  a  series  of  six  made  payable  to  the 
order  of  the  George  G.  McLaughlin  Manufacturing  Com- 
pany, under  which  name  one  George  G.  McLaughlin  car- 
ried on  business.  The  plaintiff  in  interest  is  one  Hezekiah 
McLaughlin,  who  is  founii  to  have  become  the  owner  of  the 
last  four  notes  of  the  series  by  virtue  of  a  sale,  endorsement 
and  delivery  thereof  made  in  good  faith  prior  to  their  ma- 
turity. It  appears,  however,  that  the  George  G.  McLaugh- 
lin Manufacturing  Company  continued  to  deal  with  the  de- 
fendant after  this  transfer  as  if  it  were  still  the  owner  and 
holder  of  the  notes,  and  that  the  defendant  sent  checks  to  it 
in  payment  of  all  of  them  except  the  last,  before  he  learned 
that  they  were  in  other  hands.  But  before  the  last  note  be- 
came due,  payment  of  all  four  of  them  was  demanded  of 
the  defendant  by  the  Third  National  Bank  of  Boston,  and 
he  thereupon  corresponded  with  the  bank  in  regard  to  them. 
The  notes  were  all  payable  at  any  bank  in  Boston. 

Some  months  after  his  correspondence  with  the  bank, 
the  defendant  was  summoned  as  trustee  in  a  suit  against  the 
George  G.  McLaughlin  Manufacturing  Company.  He  was 
at  this  time  owing  the  company  an  open  account,  amounting 
to  twenty-three  dollars  and  sixty  cents ;  and  he  disclosed  as 
an  indebtedness  to  the  company  this  sum  due  on  account 
and  the  amount  of  the  last  note,  but  did  not  disclose  the  fur- 
ther matters  which  had  come  to  his  knowledge  regarding 
the  note.  On  this  disclosure,  the  defendant  was  adjudged 
trustee  in  the  sum  of  thirty-one  and  fifty  one-hundreths  dol- 
lars. Subsequently,  the  defendant  sent  the  George  G. 
McLaughlin   Manufacturing   Company  his   check   for  the 
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sum  due  on  the  account  and  the  last  note,  after  deducting 
the  amount  of  the  trustee  judgment,  which  check  was  re- 
ceived and  collected  by  the  company. 

It  is  found  that  when  the  trustee  process  was  served  on 
the  defendant  he  did  not  know  who  was  the  owner  of  his 
note,  but  that  he  understood  it  had  been  transferred  to  some 
one  as  collateral  security,  and  that  it  was  then  in  the  Boston 
bank  for  collection.  He  understood  this  through  his  corres- 
pondence with  the  bank,  and  knowledge  so  obtained  was 
the  same  as  if  communicated  by  the  assignee.  This  being 
the  case,  the  defendant's  disclosure  was  not  sufficient  to  pro- 
tect him  from  a  recovery  in  behalf  of  the  assignee.  The 
fact  that  he  did  not  know  the  name  of  the  assignee  did  not 
excuse  him  from  a  further  showing.  He  should  have  stated 
all  the  facts  material  to  the  inquiry,  and  taken  such  steps  as 
were  likely  to  secure  to  the  assignee  an  opportunity  to  as- 
sert his  claim.  Seward  v.  Hcflin^  20  Vt.  144;  Marsh  v. 
Davis ^  24  Vt.  363.  This  would  affirm  the  judgment,  if  it 
were  not  for  a  further  finding  which  we  think  must  limit  the 
plaintiff's  recovery. 

As  before  stated,  the  George  G.  McLaughlin  Manufact- 
uring Company  continued  to  deal  with  the  defendant  after 
the  transfer  of  the  notes  as  if  it  were  still  the  owner  and 
holder  of  them,  and  to  take  payment  of  them  as  they  be- 
came due ;  and  it  is  found  to  have  done  this  in  behalf  of 
Hezekiah  and  by  his  authority.  The  case  as  made  up  by 
the  court  below  shows  clearly  that  the  authority  given  cover- 
ed all  the  notes  transferred,  and  we  are  unable  to  discover 
any  finding  that  this  authority  was  revoked  before  the  last 
payment  was  made.  The  finding  that  Hezekiah  placed  the 
notes  in  a  bank  for  collection  cannot  be  considered  a  finding 
that  the  authority  was  revoked,  for  the  authority  as  origi- 
nally given  and  always  exercised  was  independent  of  the 
possession  of  the  notes.  The  defendant  can  have  the  bene- 
fit of  any  payment  made  that  was  justified  by  this  authority, 
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although  he  was  not  aware  of  its  existence  at  the  time  of  the 
payment.  But  the  authority  was  merely  to  receive  the 
money  on  Hezekiah's  behalf,  and  did  not  justify  a  diversion 
of  the  funds  for  the  benefit  of  the  company's  creditors.  So 
the  defendant  is  liable  for  so  much  of  the  indebtedness  as 
may  have  been  taken  by  the  trustee  process,  and  is  protected 
as  to  whatever  balance  there  may  have  been  by  the  ex- 
istence of  this  authority  and  his  final  payment  to  the  com- 
pany. The  disclosure  having  covered  an  account  due  the 
company  as  well  as  the  note,  it  is  necessary  to  determine 
the  sums  chargeable  to  each.  Of  the  thirty-one  dollars  and 
fifty  cents  paid  upon  the  trustee  judgment,  twenty-three  dol- 
lars and  sixty  cents  was  properly  disclosed  as  due  the  com- 
pany and  properly  paid  on  its  debt.  Only  the  balance, 
seven  dollars  and  ninety  cents,  is  to  be  treated  as  paid  on 
account  of  the  indebtedness  represented  by  the  note.  This 
seven  dollars  and  ninety  cents  is  all  that  the  plaintiff  is 
entitled  to  recover.  The  remainder  of  the  note  was  includ- 
ed in  the  defendant's  remittance  to  the  company,  and  was 
thus  paid  to  one  who  was  authorized  to  receive  it  on 
Hezekiah's  behalf. 

ytidgmenl  reversed^  and  judgment  for  flaintiff for  %7-go 
with  interest  from  date  of  judgment  below. 
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FRED  E.  MASCOTT 


GRANITE  STATE  FIRE  INSURANCE  COMPANY. 


January  Term,  1896. 


Policy   of  jire  insurance.     Description    of  the  property. 

Policy  not  void  for  keeping  article  insured.      Written 

portion  prevails  over  printed. 

1.  The  written  portion  of  a  policy  of  fire  insurance  in  describing 

the  property  insured  enumerated  several  articles  and  con- 
cluded with  the  general  clause  :  "and  such  other  articles  as 
are  usually  kept  in  a  sign-painter's  and  carriage  painter 
and  trimmer's  shop."  Held^  that  the  plaintiff  might  show 
by  parol  that  an  article  destroyed  fell  within  that  class. 

2.  The  printed  portion  of  the  policy  provided  that   the   entire 

policy,  ''unless  otherwise  provided  by  agreement  endorsed 
hereon,"  should  be  void  if  benzine  was  kept  upon  the 
premises.  The  plaintiff  conceded  that  benzine  was  so  kept, 
and  offered  to  show,  to  escape  the  effect  of  the  above  con- 
dition, that  it  was  one  of  the  articles  usually  kept  in  a  car- 
riage painter's  shop.  Held^  admissible,  for  if  so,  it  was  in 
effect  one  of  the  articles  enumerated  in  the  written  descrip- 
tion of  the  property,  and  in  that  case, 

a.  It  would  be  tantamount  to  an  agreement  endorsed  on 
the  policy,  and 

b.  The  written  must  prevail  over  the  printed  portions  of 
the  policy. 

Assumpsit  upon  a  policy  of  fire  insurance.  Plea,  the 
general  issue.  Trial  by  jury  at  the  September  term,  1895, 
Rutland  county,  Ross,  C.  J.,  presiding.  Verdict  and  judg- 
ment for  the  defendant.     The  plaintiff  excepts. 
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The  description  of  the  property  insured  was  typewritten, 
and  attached  to  the  policy.  A  portion  of  that  description 
was  as  follows : 

**$200  on  his  paints,  oils,  varnishes,  leather,  rubber  and 
enameled  cloth,  broad-cloth,  carriage  tops,  backs,  dusters 
and  cushions,  paint  mill,  tools,  letter  patterns,  and  such  other 
articles  as  are  usually  kept  in  a  sign  painter's  and  car- 
riage painter's  and  trimmer's  shop." 

One  printed  condition  of  the  policy  was  as  follows : 

'*This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  *  * 
if  (any  usage  or  custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  shall  be  kept,  used  or  allowed 
on  the  above  described  premises,  benzine,  benzole,  etc." 

The  plaintiff  was  a  carriage  painter.  He  testified  that  he 
had  in  his  paint-shop  a  kettle  containing  benzine  and  as- 
phaltum ;  and  that  in  backing  a  wagon  into  the  shop  this 
kettle  was  in  some  way  overturned,  and  a  portion  of  the 
contents  thrown  upon  a  heated  stove,  by  which  the  fire  and 
loss  occurred. 

To  avoid  the  effect  of  the  printed  condition  as  to  the  keep- 
ing of  benzine  he  offered  to  show  that  benzine  was  an  arti- 
cle usually  kept  in  the  shop  of  a  sign  painter,  was  necessary 
to  the  transaction  of  the  business  named  in  the  policy,  and 
was  one  of  the  articles  insured  under  the  general  terms  of 
the  policy.  The  court  excluded  the  testimony  and  the 
plaintiff  excepted. 

At  the  close  of  the  evidence  the  court  directed  a  verdict 
for  the  defendant. 

H^.  H.  Preston,  F.  S.  Piatt  and  T.  W.  Moloney  for  the 
plaintiff. 

The  plaintiff  had  the  right  to  show  that  benzine  was  an 
article  usually  kept  in  a  carriage  painter's  shop.  If  so,  the 
policy  must  be  construed  as  if  the  word  benzine .  had  been 
used  in  describing  the  property  insured  and  in  that  event  the 
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keeping  of  benzine  did  not  vitiate  the  policy.  Niagara  Ins. 
Co.  V.  DeGraffy  12  Mich.  124;  Whitmarsh  v.  Ins.  Co.^  16 
Gray  359;  Haley  v.  Ins.  Co.^  12  Gray  545;  Wheeler  v. 
Trader's  Ins.  Co.y  62  N.  H.  326;  Steinbackv.  Ins.  Co.y  54 
N.  Y.  90;  Harper  v.  The  Albany  Ins.  Co.y  17  N.  Y.  194; 
Harper  et  al.  v.  New  Tork  City  Ins.  Co.^  22  N.  Y.  441  ; 
Pindar  y.  King's  Ins.  Co.,  36  N.  Y.  548;  Hall  et  al.v. 
Ins.  Co.,  58  N.  Y.  292. 

If  there  be  an  inconsistency  between  the  printed  and 
written  portions  of  the  policy,  the  written  part  prevails. 
Cofrigan  v.  Lycoming  Ins.  Co.,  supra  \  Huff  v.  Aetna 
Ins.  Co.,  32  N.  Y.  405. 

Joel  C.  Baker,  Henry  L.  Clark  and  F.  W.  McGettrick 
for  the  defendant. 

The  language  of  the  policy  is  definite  that  it  shall  be  void 
if  benzine  is  kept.  This  condition  is  binding  upon  the  in- 
sured. Mosley  v.  Ins.  Co.,  55  Vt.  142;  Lock-wood  v.  Ins. 
Co.,  47  Conn.  553  ;  Allen  v.  Ins.  Co.,  123  N.  Y.  6;  Moore 
V.  Ins.  Co.,  62  N.  H.  240;    Wheeler  v.  Ins.  Co.,  62  N.  H. 

329- 
Certainly  the  condition  in  this  case  ought  to  be  binding 

when  the  fire  was  kindled  entirely  by  its  violation.     Moore 

v.  Ins.  Co.,  72  Iowa  416;    Wheeler  v.  Ins.  Co.,  62  N.  H. 

450;    Weisenberger  v.  Ins.  Co.^  56  Vt.  444. 

TYLER,  J.  The  defendant  made  the  insurance  contract 
with  the  plaintiff  and  issued  the  policy  to  him  in  considera- 
tion of  the  stipulations  named  therein  and  of  the  sum  of 
thirty-six  dollars  paid  by  the  plaintiff  to  the  defendant  as 
premium,  and  insured  for  one  year  certain  property  of  the 
plaintiff,  as  follows : 

< 'TWELVE  HUNDRED  DOLLARS. 

**$6ooon  his  stock  of  undertakers'  goods,  including  cask- 
ets, coffins,  robes,  trimmings  and  funeral  furniture ;" 
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'*$400  on  his  stock  of  carriages  and  sleighs,  and  parts 
thereof,  and  silver  mounted  hearse ;" 

"$200  on  his  paints,  oils,  varnishes,  leather,  rubber  and 
enameled  cloth,  broadcloth,  carriage  tops,  backs,  dashers 
and  cushions,  paint  mill,  tools,  letter  patterns,  and  such  other 
articles  as  are  usually  kept  in  a  sign  painter's  and  carriage 
painter  and  trimmer's  shop." 

The  list  is  in  type-writing  upon  a  separate  piece  of  paper 
which  is  attached  to  the  face  of  the  policy.  Following  the 
description  is  the  clause:  ''To  be  attached  to  and  form  a 
part  of  the  policy,  *  *  *  "  and  the  paper  is  signed  by  the 
defendant's  agents. 

The  words,  ''and  such  other  articles  as  are  usually  kept" 
etc.,  are  not  without  meaning.  They  are  employed  by  the 
defendant  in  place  of  a  full  list  of  property  insured  in  that 
clause,  and  the  articles  usually  kept  must  be  read  into  the 
clause.  If  benzine  was  such  an  article  the  clause  should  be 
read  with  that  article  added. 

In  WAtlmarsA  el  aL  v.  Conway  Ftre  Ins.  Co.y  16  Gray 
359,  the  property  insured  for  the  plaintiffs  was  "their  stock 
in  trade,  consisting  of  the  usual  variety  of  a  country  store 
(except  dry  goods)  and  their  store  fixtures."  It  was  held 
that  the  insurance  covered  the  usual  variety  of  a  country 
store,' and  what  such  usual  variety  was  could  be  ascertained 
by  parol  evidence.  In  Haley  v.  Dorchester  Mutual  Fire 
Ins,  Co,^  12  Gray  545,  a  policy  on  '*stock  in  trade,  being 
mostly  chamber  furniture  in  sets,  and  other  articles  usually 
kept  by  furniture  dealers,"  was  held  to  cover  paints  and 
varnish  used  to  finish  the  furniture,  if  usually  kept  by  fur- 
niture dealers,  and  that  whether  they  were  so  kept  might  be 
ascertained  by  the  jury.  Steinbeck  v.  LaFayette  Ins,  Co.^ 
54  N.  Y.  90,  and  Carrigan  v.  Ins,  Co,y  53  Vt.  418,  are 
directly  in  point.  In  Archer  v.  Ins.  Co.^  45  Mo.  434,  the 
insurance  was  on  a  wagon-maker's  shop  and  materials,  with 
a  printed  prohibition  of  benzine.  The  insured  kept  benzine 
in  a  paint  shop  in  the  same  building.     The  same  doctrine 
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-was  held  as  in  the  Minnesota  case  hereafter  noted,  following 
the  New  York  cases.  The  rule  requires  no  further  exposi- 
tion that  in  a  case  like  the  present  resort  may  be  had  to  parol 
evidence  to  amplifj'^  the  clause  and  show  what  articles  are 
usually  kept,  within  its  meaning. 

The  plaintiff  testified  that  he  habitually  used  benzine  in 
his  shop  for  various  purposes,  and  offered  to  show  that  its 
use  was  necessary  in  his  business,  and  that  it  '^was  usually 
kept  in  a  sign  painter's  and  carriage  painter  and  trimmer's 
shop."  If  he  had  been  permitted  to  show  this  fact  benzine 
would  have  been  covered  by  the  policy  the  same  as  if  it  had 
been  one  of  the  articles  enumerated. 

The  stipulations  are  printed  in  the  body  of  the  policy, 
and  among  them  is  the  following:  ''This  entire  policy, 
unless  otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if,"  (enumerating  the  conditions). 
One  of  the  conditions  is  as  follows:  *'Nor  if  (any  u^^age 
■or  custom  of  trade  or  manufacture  to  the  contrary  not  with" 
standing)  there  shall  be  kept,  used  or  allowed  on  the  above 
described  premises,  benzine,  benzole,  dynamite,"  etc. 

If  the  plaintiff  had  shown  what  he  proposed,  the  case 
presented  would  be  that  benzine  was  insured  with  the  other 
articles  described  in  the  written  part  of  the  policy,  while  the 
keeping  of  benzine  on  the  premises  was  prohibited  in  the 
printed  stipulations,  and  there  would  be  an  apparent  incon- 
sistency between  the  two  parts  of  the  policy,  but  it  would  be 
only  seeming.  The  true  construction  to  be  given  the  policy 
is  that  the  prohibition  of  keeping  benzine  and  other  articles 
on  the  premises  applies  only  when  those  articles  are  not  in- 
sured. If  the  insurance  did  not  include  them  the  keeping 
of  them  might  reasonably  be  prohibited.  By  insuring  ben- 
_  ^ine  it  was  * 'otherwise  provided  by  agreement  indorsed  upon 
the  policy"  that  benzine  might  be  kept  on  the  premises,  and 
thus  the  condition  of  the  stipulation  was  complied  with. 
In  JViagara  Fire  Ins.  Co,  v.  De Graffs  12  Mich.  124,  the 
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policy  provided  that  the  same  should  be  void  if  the  premises 
were  used  for  storing  or  keeping  therein  any  articles  in  cer- 
tain classes  of  hazards  described,  "except  as  herein  specially 
provided,  or  hereafter  agreed  to  by  the  insurers  in  writing 
upon  the  policy."  It  was  held  that  where  a  stock  was  in- 
s'ured  under  the  general  designation  of  ''groceries,"  which 
included  some  of  these  hazardous  articles,  the  insurance  by 
this  designation  did  specially  provide  for  them  in  writing 
upon  the  policy.  WAilmarsA  et  aL  v.  Conway  Fire  Ins. 
Co,  is  to  the  same  effect.  See  note  to  Lancaster  Fire  Ins. 
Co.  v.  Lenheim^  89  Penn.  St.  497,  in  33  Am.  Rep.  778,, 
where  many  cases  are  reviewed  and  this  rule  is  fully  sus- 
tained. 

But  where  a  repugnancy  exists  between  the  written  and  the 
printed  parts  of  a  policy,  the  written  part  must  prevail. 
It  was  said  by  the  court  in  Phoenix  Ins.  Co.  v.  Taylor^  5 
Minn.  492,  that  the  written  part  of  the  policy,  inserted  by 
the  parties,  is  more  immediately  expressive  of  their  mean- 
ing and  intention  concerning  the  contract  they  are  enitring 
into  than  the  pi;inted  portion.  Benj.  Prin.  of  Cont.  107. 
Other  cases  cited  on  plaintiff's  brief  sustain  this  point. 

The  general  propositions  contended  for  by  the  defendant's 
counsel,  that  ''a  policy  of  insurance,  with  its  clauses,  condi- 
tions and  stipulations,  is  the  law  of  the  legal  relation  be- 
tween the  parties,"  *  ♦  *  and  "the  contract  of  insurance 
is  at  an  end  the  moment  the  warranty  is  broken,  and  cann-t 
be  revived  without  the  consent  of  both  parties  unless  the  in- 
surer has  by  some  act  or  line  of  conduct  waived  the  breach,'^ 
are  not  in  conflict  with  the  rules  here  laid  down.  There 
was  error  in  excluding  the  evidence  offered. 

yudgment  reversed  and  cause  remanded. 
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STATE  TRUST  CO. 

V. 

JOHN  A.  SHELDON  ET  ALS. 


October  Term,  1895. 


Statute  of  limitations.       Written  agreement  to  waive  bind- 
ing. 


1.  A  law  cannot  be  modified  by  agreement,  but  where  no  public 

principle  is  involved,  parties  may  forego  the  protection  of 
the  law. 

2.  The  statute  of  limitations  is  not  a  regulation  of  public  policy, 

but  for  the  benefit  of  individuals,  and  an  agreement  to  waiye 
it,  made  as  a  part  of  a  promissory  note,  is  binding. 

Assumpsit  upon  a  promissory  note.  Plea,  the  statute  of 
limitations.  Replication,  that  the  defendants  agreed  in  writ- 
ing to  waive  the  statute.  Rejoinder,  that  the  defendants  did 
not  so  agree  within  six  years  before  suit  brought.  Demur- 
rer to  rejoinder.  Heard  on  demurrer  at  the  March  term,. 
1895,  Rutland  County,  Thompson,  J.,  presiding.  Demur- 
rer sustained,  pro  forma ^  and  judgment  for  the  plaintiflT. 
The  defendants  except. 

J.  C.  Baker  and  Edward  Dana  for  the  defendants. 

The  Vermont  cases  regard  a  promise  to  waive  the  statute 
of  limitations  as  a  new  promise,  which  must  be  made  within 
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six  years.     No  estoppel  to  plead  it  arises  from  the  agree- 
ment.    Shefley  v.  Abbots  42  N.  Y.  443. 

F.  D.  White  and  C.  A.  Prouty  for  the  plaintiff. 

The  statute  of  limitations  is  for  the  repose  of  individuals, 
and  not  a  regulation  of  public  policy.  Maxwell,  Interp. 
Sts.,  2d  ed.,  474;  Sedgwick,  Const.  Law,  2  ed.,  87. 
and  109;  Her.,  Est.,  and  Res  Jud.  s.  825  ;  Enlich,  In- 
terp. St.,  s.  444 ;  Hardcastle,  Constr.  and  Effect  of  Statutory 
Law,  pp.  285  and  289;  Buswell,  Lim.  p.  68. 

The  defendants  are  bound  by  their  agreement  to  waive  stat- 
ute. £iuick  V.  Corliss^  39  N.  J.  L.  11  ;  Benton  v.  Stevens^ 
24  Vt.  131 ;  Warrcfi  v.  Walker^  23  Me.,  453  ;  Bloodgoodv, 
Utica  Im,  Co.y  4  Wend.  652  ;  Allen  v.  Webster^  15  Wend. 
289;  Ladew.  TV///,  6  Jurist,  272  ;  Gardner  v.  McMahony 
3  Ad.  and  El.  (N.  S.)  561. 

THOMPSON,  J.  As  a  part  of  the  promises  and  under- 
taking in  the  declaration  mentioned,  and  at  the  time  of  mak- 
ing the  same,  the  defendants  agreed  in  writing  to  waive  the 
statute  of  limitations  in  respect  to  such  promises  and  under- 
taking. Relying  upon  this  agreement  the  plaintiff  did  not 
bring  its  action  until  more  than  six  years  from  the  time  that 
it  accrued.  The  question  presented  by  the  pleadings  is 
whether  the  defendants  are  estopped  by  the  agreement  from 
pleading  the  statute  of  limitations  in  bar  of  plaintiff's  action. 

It  is  urged  that  the  agreement  to  waive  the  statute  is  void 
because  by  private  agreement  it  seeks  to  avoid  a  statute,  and 
is  against  public  policy. 

The  general  rule  is,  that  no  contract  or  agreement  can 
modify  a  law,  but  the  exception  is,  that  where  no  principle 
or  public  policy  is  violated,  parties  are  at  liberty  to  forego 
the  protection  of  the  law.  Statutory  provisions  designed  for 
the  benefit  of  individuals,  may  be  waived,  but  where  the 
enactment  is  to  secure  general  objects  of  policy  or  morals, 


Digitized  by  VjOOQIC 


Vt.]   STATE  TRUST  CO.  v.  SHELDON  ET  ALS.   261 

no  consent  will  render  a  non-compliance  with  the  statute 
effectual.  The  statute  limiting  the  time  within  which  actions 
shall  be  brought  is  for  the  benefit  and  repose  of  individuals 
and  not  to  secure  general  objects  of  policy  or  morals.  Its 
protection  may,  therefore,  be  waived  in  legal  form  by  those 
who  are  entitled  to  it,  and  such  waiver,  when  acted  upon, 
becomes  an  estoppel  to  plead  the  statute.  S^dgw.  Stat,  and 
Const.  Law,  (2d  ed.),  86-87  ;  ^ick  v.  Corliss^  39  N.  J. 
L.,  II ;  Burton  v.  Stevens^  24  Vt.  131 ;  Gay  v.  Hassoniy 
64  Vt.  495;  Random  v.  Tobey,  11  How.  (U.  S.)  493. 
When  such  waiver  is  made  it  is  continuous,  unless  by  its 
terms  it  is  limited  to  a  specified  time.  There  was  no  such 
limitation  in  the  waiver  of  the  defendants.  We,  therefore, 
hold  that  they  are  estopped  from  the  pleading  the  statute  of 
limitations  in  bar  of  plaintiff's  actions. 

Judgment  affirmed  and  cause  remanded  for  assessment  of 
damages. 
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STATE 

V. 

ROSE  FOURNIER  AND  EFFIE  COX. 


January  Term,  1896. 


yoiul  trial  in  discretion  of  Court.      Evidence.      Expert 

testimony.     Declaration  as  to  health. 

Charge  of  Court. 


1.  Whether  several  persons  jointly  indicted  shall  be  tried  together 

is  within  the  discretion  of  the  trial  court. 

2.  Upon  the  joint  trial  of  several  respondents  each  has  six  perem- 

tory  challenges,  and  the  State,  it  would  seem,  has  two  per- 
emptory challenges  for  each  respondent. 

3.  Upon  the  joint  trial  of  several  respondents  evidence  admissible 

as  against  one  and  not  the  other,  should  be  received  with 
proper  instructions  to  the  jury. 

4.  A    medical  expert  who   has  examined  the   condition  of  the 

stomach  and  intestines,  may  give  an  opinion  as  to  the  cause 
of  death  based  upon  the  examination  and  the  assumption 
that  a  certain  quantity  of  tartar  emetic  was  found  in  the 
stomach. 

5.  What  a  person  says  about  his  health,  at  the  time  he  says  it,  is 

admissible  as  original  evidence,  but  what  he  says  about  the 
condition  of  his  health  at  some  previous  time  is  hearsay  and 
.  inadmissible. 

6.  As  bearing  upon  the  condition  of  a  person's  health,  the  state- 

ment to  a  non-medical  witness  that  "  he  tvas  sick  of  living; 
didn't  care  whether  he  lived  or  not,"  was  held  inadmissible. 

7.  It  cannot  be  shown  for  the  purpose  of  impeaching  the  general 

credit  of  a  witness,  that  she  formerly  kept  a  house  of  ill 
fame,  was  indicted  for  it,  and  forfeited  her  bail. 
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-8.  It  was  not  error  in  the  charge  to  say  to  the  jury,  in  connection 
with  the  testimony  of  certain  witnesses  for  the  State,  that 
under  V.  S.,s.  4894,  if  a  person  willfully  and  corruptly  bear 
false  testimony  wiih  intent  to  take  away  the  life  of  a  person, 
and  thereby  causes  the  life  of  such  a  person  to  be  taken,  the 
person  so  testifyin^^  shall  suffer  the  punishment  of  death. 

•9.  The  fact  that  a  party  or  witness  is  not  shown  to  be  cognizant 
of  a  particular  legal  principle,  is  no  reason  why  the  court 
should  not  state  that  principle  to  the  jury  as  bearing  upon 
the  probable  conduct  of  such  party  or  witness. 

Joint  indictment  of  the  respondent  Rose  Fournier  and  one 
EflSe  Cox  for  the  murder  of  the  respondent's  husband  by 
poisoning.  Plea,  not  guilty.  Trial  by  jury  at  the  September 
term,  1894,  Chittenden  county,  Thompson,  J.,  presiding. 
Verdict  of  manslaughter  against  both  respondents.  The  re- 
spondent Fournier  excepts. 

Charles  T.  Barney  for  the  respondent. 

The  respondent  was  entitled  to  a  separate  trial  as  a  matter 
•of  legal  right.  People  v.  Mclntyre^  i  Parker,  C.  C,  371  ; 
People  V.  Vermilyea^  7  Cowen,  108  and  109 ;  Horn  v. 
State^  37  Ga.,  80;  Wharton  Crim.  PI.  (8  ed.)  s.  302; 
White  V.  People^  81  111.  333  ;  Roach  v.  State^  5  Cal.  39; 
State  V.  Desroche^  47  La.  Ann.  651. 

The  State  was  entitled  to  but  two  peremptory  challenges. 
Savage  v.  State^  18  Fla.  951  ;    Wiggins  v.   State ^  i   Lea. 

738. 

Testimony  not  admissible  as  to  the  respondent  Fournier 
should  not  have  been  received.  Watson  v.  State ^  16  Lea. 
604 ;  State  v.  Header,  54  Vt.  126 ;  C.  it  P>  /P.  R.  Co,  v. 
Baxter,  32  Vt.  80 ;  Wood  v.  Willard,  36  Vt.  82  ;  Sterling 
V.  Sterlings  41  V^t.  80 ;  Draper  v.  State,  22  Texas  400. 

A  hypothetical  question  must  be  based  upon  what  has  al- 
ready been  proved  in  the  case,  i  Greenl.  Ev.  (15  ed.) 
5.  440;  Jameson  v.  Drinkald,  12  Moore  148;  Armen^ 
^aiz  V.    Stillman,   67    Texas   458 ;  Hathaway' s  Admr.  v. 
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JVat.  L.  Ins.  Co.,  48  Vt.  335  ;  Hastings  v.  Rider,  99  Mass. 
624 ;  Heald  v.  Thing,  45  Me.  392  ;  Reber  v.  Herrings 
115  Pa.  St.  608;  Reynolds  v.  Robinson,  64  N.  Y.  589;  i 
Rice  Ev.  358;  Deigv.  Morehead,  no  Ind.  451 ;  Guetigv. 
State,  66  Ind.  94 ;  Hurst  v.  C  /?.  /.  &  P.  R.  Co.,  49  la. 
78 ;  Keyser  v.  Chicago  &  G.  T.  R.  Co.  66  Mich.  390 ; 
Muldowney  v.  ///.  C  R.  Co.,  39  la.  622  ;  Hathorn  v.  Kingy 
8  Mass.  371 ;  Dickerson  v.  Barber,  9  Mass.  225. 

The  declarations  of  the  deceased  as  to  the  condition  ot  his 
health  were  admissible.  Starkie  Ev.  (9th  ed.)  89;  i  Rice 
Ev.  389 ;  Travelers  Ins.  Co.  v.  Mosley,  75  U.  S.  397  \ 
Leahy  v.  Cass  &  C.  Rd.  Co.,  97  Mo.  165  ;  Harriman  v. 
Stow,  57  Mo.  93 ;  Brownell  v.  Pac.  Rd.  Co.,  47  Mo.  240; 
Hanover  Rd.  Co.  v.  Coyle,  55  Pa.  396. 

R.  E.  Brown,  State's  Attorney,  for  the  State. 

The  matter  of  a  separate  trial  rests  in  the  discretion  of 
the  court.  Bish.  New  Crim.  Pro.,  s.  1018 ;  State  v^ 
Stoughton  et  als.,  51  Vt.  364;  U.  S.  v.  Mar  chant  ct  alsy 
12  Wheat.  480;  Com.  v.  Robinson  et  als.,  i  Gray  $$$', 
Whitehead  et  als.  v.  The  State,  10  Ohio  St.  449 ;  Bixbe  v. 
714^  State,  6  Ohio  86;  Com.  v.  Miller,  150  Mass.  69; 
Comm.  V.  James,  99  Mass.  438;  State  v.  Soper,  16  Me^ 
293  ;  State  v.  Conley,  39  Me  78  ;  .SVa/^  v.  Dodson,  14  S^ 
C.  628;  Spies  V.  T'A^  People^  122  111.  265;  Maton  et  als. 
V.  7Xe  People,  15  111.  536;  Thompsons.  The  State,  25  Ala* 
41 ;  il/a5/&  ^/  a/5.  V.  The  State,  32  Miss.  396 ;  U.  S.  v.  (9/4- 
i^r/,  2  Sumner  63. 

The  State  was  entiried  to  two  peremptory  challenges  for 
each  respondent.     Spies  et  als.  v.  The  People,  122  111.  265. 

Whatever  was  admissible  against  either  respondent  should 
have  been  received.  State  v.  Puller  et  al.,  39  Vt.  74; 
State  V.  Cram,  67  Vt.  650. 

Evidence  affecting  the  character  of  the  witness  for  chastity 
cannot  be  used  upon   her  reputation  for  truth  and  veracity. 
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Morse  v.   Pieno^  4  Vt.   281 ;    State  v.   Smithy  7  Vt.  141 ; 
Spears  v.  Forrest^  15  Vt.  436;  2  Rice  Ev.  376. 

TAFT,  J.  The  respondent  was  indicted  jointly  with 
Effie  Cox,  alias  Effie  Whalen,  for  the  murder  of  Alfred 
Fournier,  and  was  convicted  of  manslaughter. 

Ten  exceptions  to  the  ruling  of  the  county  court  were 
taken  during  the  trial,  and  have  been  argued  in  behalf  of  the 
respondent. 

I.  Before  the  jury  were  empaneled  the  respondent  moved 
for  a  separate  trial  and  urged,  in  support  of  the  motion,  that 
upon  trial  she  would  be  prejudiced  by  the  introduction  of 
testimony,  admissible  against  her  co-respondent,  tending  to 
show  certain  acts  and  declarations  of  the  latter,  that  would 
not  be  admissible  against  this  respondent  were  she  tried  sep- 
arately, and  the  only  certain  way  to  avoid  such  prejudice 
was  for  the  court  to  order  separate  trials.  The  motion  was 
denied,  and  it  is  now  argued  that  such  denial  was  error.  In 
State  V.  Stoughtofiy  51  Vt.  562,  the  question  arose  as  to 
how  many  peremptory  challenges  each  respondent  in  a  joint 
trial  was  entitled  to,  and  in  the  discussion  of  the  question  the 
court,  per  Royce,  J.,  said :  '*  The  respondents  were  not  en- 
titled to  separate  trials  as  a  legal  right.  It  was  discretionary 
with  the  court  whether  to  grant  them  separate  trials  or  not." 
In  State  v.  Mcaker^  54  Vt.  112,  the  question  was  raised  and 
it  was  held  by  the  court  that  granting  separate  trials  to  re- 
spondents, jointly  indicted,  was  a  matter  of  discretion.  After 
the  jury  was  empaneled  in  that  case  one  of  the  respondents 
withdrew  his  plea  of  not  guilty,  pleaded  guilty  and  the  other 
respondent  was  tried  alone.  When  the  jury  were  being  em- 
paneled three  jurors  were  peremptorily  challenged  by 
the  respondent  who  subsequently  pleaded  guilty,  and  the 
other  respondent  objected  to  the  discharge  of  the  three 
so  peremptorily  challenged,  the  objection  was  overruled, 
the  three  jurors  discharged  and  an  exception  taken.     This 
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was  the  only  question  as  to  separate  trials  that  remained 
and  it  was  ruled  against  the  respondent.  To  this  extent 
the  question  has  been  adjudicated  by  this  court.  It  is 
now  fairly  before  us,  and  we  hold  that  when  two  or 
more  persons  are  jointly  charged  in  the  same  indictment 
with  a  criminal  offence  they  have  no  right  by  law  to 
be  tried  separately,  but  such  separate  trial  is  within 
the  discretion  of  the  trial  court.  This  was  so  held,  and  the 
reasons  therefor  fully  stated  and  considered  by  Mr.  Justice 
Story  in  U.  S.  v.  Marchant^  12  Wheaton  480;  and  see  the 
Anarchists'  case,  Sfies  v.  People^  122  111.  265.  Nothing  is 
disclosed  by  the  record  in  this  case  to  indicate  that  the  dis- 
cretion of  the  county  court  in  denying  the  motion,  was  not 
wisely  exercised.  If  it  is  not  in  any  case,  what  .remedy  is 
available  to  the  respondent  we  are  not  called  upon  to  dis- 
cuss. 

II.  When  the  jurors  were  being  empaneled  the  court 
ruled  that  each  respondent  was  entitled  to  exercise  six  per- 
•emptory  challenges,  following  State  v.  Stoughion^  51  Vt. 
364 ;  and  that  the  State  was  entitled  to  exercise  two  such 
challenges  as  to  each  respondent,  under  V.  S.,  s.  1914, 
which  reads  :  **  In  criminal  prosecutions  one-third  the  num- 
ber of  peremptory  challenges  to  the  jurors  shall  be  allowed  to 
the  state  which  are  by  law  allowed  the  respondent,  etc.*'  The 
above  ruling,  which  was  excepted  to,  was  in  accord  with  the 
words  and  spirit  of  the  statute.  The  state,  in  fact  chal- 
lenged but  two  jurors  peremptorily,  and  the  respondent  but 
three,  therefore  the  latter  was  not  harmed  by  the  ruling,  if 
erroneous.  All  that  a  party  is  entitled  to  is  to  be  tried  by 
an  impartial  jury.  The  right  of  challenge  is  not  the  right  to 
select,  but  to  exclude.  It  does  not  enable  the  prisoner  to  say 
who  shall  try  him,  but  to  say  who  shall  not.  The  accused 
does  not  complain  that  she  was  not  tried  by  an  impartial 
jury ;  it  is  not  even  suggested  that  any  one  juror  serving 
upon  the  panel  was  not  competent  and  impartial.     She  has 
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no  reason  to  complain  of  any  ruling  made  by  the   court  in 
regard  to  the  selection  of  the  panel. 

III.  Certain  testimony  was  received  in  evidence  which 
was  admitted  against  the  respondent  Cox  only,  and  the  jury 
were  instructed  at  the  time  that  it  was  not  admissible  against 
this  respondent.  The  testimony  was  objected  to  and  it  was 
admitted  under  exception  taken  by  the  respondent  Fournier, 
and  this  was  the  only  exception  taken  during  the  trial  in  re- 
spect to  such  testimony.  This  question  appears  in  Siaie  v. 
Fuller  and  Willey^  39  Vt.  74.  In  detailing  the  confessions  of 
Fuller,  a  witness  was  allowed,  against  an  objection  by  the  re- 
spondent Willey,  to  repeat  portions  of  the  confession  which 
tended  to  implicate  Willey,  and  the  court  ruled  that  the  whole 
confession  must  be  received  as  Fuller  made  it,  but  it  would 
be  evidence  only  against  him,  and  so  instructed  the  jury,  and 
the  defendent  Willey  excepted.  After  discussing  another 
question,  which  required  a  reversal  of  the  judgment,  the  court 
said  :  **  In  other  respects  we  think  the  county  court  com- 
mitted no  error."  The  same  question  was  made  in  the  homi- 
cide case  of  State  v.  Cram^  67  Vt.  650.  The  state  offered 
in  evidence  the  declarations  of  Bow,  made  after  the  alleged 
killing,  and  not  in  the  presence  of  the  respondent.  The  re- 
spondent objected  and  excepted  for  that  they  were  not  ad- 
missible as  against  him.  The  evidence  was  admitted  as 
against  Bow  and  the  jury  were  instructed  that  they  must  con- 
sider it  only  as  against  him.  This  point  was  strongly  urged 
by  the  respondent's  counsel.  Munson,J.,in  the  opinion 
said  :  **  Whatever  was  admissible  against  one  was  admissible 
on  the  trial  of  both,  under  proper  restrictions  as  to  its  effect. 
This  included  evidence  of  any  statements  of  Bow  which  had  a 
legitimate  tendency  to  incriminate  him,  even  though  of  a  char- 
acter prejudicial  to  Cram."  It  may  be  noted  that  in  this  case 
neither  of  the  respondents  asked  for  a  separate  trial  and  the 
two  were  tried  together,  but  this  fact  does  not  affect  the  ques- 
tion under  consideration. 
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IV.  Doctor  Linsley,  conceded  to  be  an  expert,  was  im- 
proved as  a  witness  for  the  state.  He  testified  that  he  had 
made  a  microscopical  examination  of  the  stomach,  and  in- 
testines, and  the  contents  thereof,  and  his  testimony  tended 
to  show  that  the  examination  was  minute  and  much  in  detail ; 
he  testified  as  to  the  condition  of  the  stomach  and  intestines 
and  the  different  portions  thereof,  and  was  asked  his  opinion^ 
based  upon  his  examination,  and  assuming  that  certain 
quantities  of  tartar  emetic  were  found  after  death  in  the 
stomach  and  in  the  intestines  of  Alfred  Founrier,  as  to  what 
caused  his  death.  He  answered,  **  The  presence  of  tartar 
emetic."  This  testimony  was  objected  to  generally,  and  it  is 
now  insisted  that  the  question  was  not  properly  limited. 
This  exception  is  not  well  taken ;  his  opinion  was  limited  to 
his  examination  as  testified  to  by  him ;  the  question  was  a 
direct  one  :  **  Have  you  an  opinion,  based  upon  your  exam- 
ination?" with  the  assumption  as  above  stated,  as  to  the 
quantity  of  tartar  emetic  so  found  in  the  stomach,  etc.  The 
question  was  based  strictly  upon  the"  facts  which  his  testi- 
mony tended  to  show,  in  connection  with  the  assumed  quan- 
tity of  poison  which  the  other  testimony  in  the  case  tended  to 
establish. 

V.  It  was  proposed  to  show  by  the  witness  Dodds  what 
the  deceased  said  about  his  sickness  one  week  prior  to  the 
time  he  was  taken  ill,  the  Tuesday  preceding  his  death.  The 
nature,  character,  and  extent  of  the  sickness  of  the  de- 
ceased for  some  time  prior  to  his  death,  were  material  ques- 
tions upon  the  trial.  Whatever  the  deceased  said  about  his 
health  at  theMime  he  said  it,  was  admissible,  and  it  is  not 
claimed  any  t-rror  was  committed  in  the  exclusion  of  such 
testimony.  The  court  admitted  testimony  tending  to  show 
the  deceased's  statements  as  to  his  condition  at  the  time  such 
statements  were  made,  when  it  was  offered  by  the  state,  and 
upon  objection  by  the  respondent  excluded  the  narration  of 
what  his  past  health   had  been.      The  respondent's  counsel 
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now  insists  tliat,  while  this  was  a  correct  ruling  when  the 
testimony  was  offered  by  the  state,  it  was  admissible  when 
offered  by  the  defendants  on  the  ground  that  the  respondent 
had  a  right  to  have  stated  all  the  statements  which  the  de- 
ceased made.  The  respondent  did  have  the  right  to  have 
given  in  evidence  all  the  statements  made  by  the  deceased 
upon  the  subject  upon  which  the  witness  testified,  i.  e.,  the 
then  present  condition  of  the  deceased,  but  had  no  right  to 
have  stated  what  he  said  as  to  what  his  health  had  been  in 
the  past.  The  narration  b^''  the  deceased  of  what  his  health 
had  been  in  the  past,  what  it  was  the  week  before  or  morning 
before,  was  hearsay  and  inadmissible.  Neither  was  it  legiti- 
mate as  a  part  of  the  res  gestae. 

VI.  The  witness  Guyette  testified  that  he  saw  the  de- 
ceased, that  the  deceased  did  not  feel  well,  had  trouble  with 
his  stomach  and  bowels ;  it  was  proposed  to  show  by  him 
that  at  this  time  the  deceased,  said  *'  he  was  sick  of  living  ; 
didn't  care  whether  he  lived  or  not."  This  was  excluded  and, 
under  the  circumstances,  properly.  A  witness  not  a  physi- 
cian may  testify  as  to  the  physical  condition  of  a  person, 
how  the  person  appeared.  Knight  v.  Smithe^  57  Vt.  529. 
It  is  the  present  state  of  a  person's  health  which  can  be  thus 
proved.  State  v.  Howard^  32  Vt.  380.  Such  declarations, 
when  made  in  the  line  of  inquiry  that  a  physician  would  natur- 
ally be  making  to  ascertain  the  then  present  condition  of  the 
patient,  might  be  material  and  have  an  important  bearing 
upon  the  point,  as  tending  to  show  the  nature  and  extent  of 
the  disease  from  which  the  physician  was  called  upon  to  re- 
lieve his  patient.  This  was  the  principle  which  governed  the 
admission  of  such  testimony  in  Hathaway  v.  National  Life 
Ins.  Co.y  48  Vt.  335,  but  the  evidence  detailed  in  the  bill  of 
exceptions,  as  the  witness  was  not  a  physician,  is  not  within 
that  rule.  It  does  not  appear  that  it  was  claimed  the  deceased 
committed  suicide  and  we  cannot  presume  that  that  question 
was  in  the  case,  in  order  to  find  error  in  excluding  the  te§ti- 
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mony.     We  are  not  called  upon  to  consider  its  admissibility 
upon  that  question,  as  it  is  not  before  us. 

VII  and  VIII.  For  the  purpose  of  impeaching  the  state 
witnesses,  Edward  Howe  and  his  wife,  Fannie,  formerly 
Fannie  Borette,  the  respondent  offered  to  show  that  prior  to 
their  marriage,  Fannie  kept  a  house  of  ill-fame,  the  witness 
Howe  lived  in  it,  knew  its  character  and  acted  in  its  behalf ; 
that  subsequently  Fannie  was  held  to  bail  upon  a  charge  of 
keeping  the  house,  forfeited  her  bonds  and  paid  them.  This 
offer  was  for  the  purpose  of  a  general  impeachment  of  the 
witnesses.  The  test  of  impeachment  is,  what  is  the  character 
or  general  reputation  of  the  witness  for  truth  and  veracity,  and 
this  rule  has  been  universally  adhered  to  in  this  state.  It 
has  been  held  incompetent  upon  that  question  to  show  that  a 
witness  was  a  common  prostitute.  Moore  v.  Pineo^  4  Vt. 
281;  State  V.  Smithy  7  Vt.  141,  and  again  in  Spears  v. 
Forrest^  15  Vt.  435,  in  which  case  Bennett,  J.,  said  :  ••  The 
question  cannot  be  considered  with  us  as  an  open  one.*'  In 
Crane  v.  Thayer ^  18  Vt.  162,  it  was  proposed  to  impeach  a 
witness  by  showing  that  he  had  the  reputation  of  being  a 
counterfeiter,  audit  was  argued  that  a  *«  notorious  counter- 
feiter is  ex  vi  termini^  a  notorious  liar  " ;  the  testimony  was 
excluded  and  it  was  held  properly  so.  Much  latitude  is  al- 
lowed counsel  in  cross-examination  of  witnesses  in  regard  to 
the  facts  which  bear  directly  upon  their  present  character 
and  moral  principles  and  therefore  essential  to  the  due  esti- 
mation of  their  testimony  by  the  jury ;  questions  like  whether 
the  witness  has  ever  been  confined  in  the  State  prison,  and 
similar  ones,  are  often  allowed,  although  collateral  to  the 
main  issue  but  relevant  to  the  character  of  the  witness.  But 
such  cross-examination  is,  to  a  great  extent,  within  the  dis- 
cretion of  the  trial  court,  and  is  for  that  court  to  say  how  far 
such  cross-examination  shall  proceed ;  we  do  not  consider 
this  is  the  question  before  us,  but  that  the  facts  proposed  to 
beishown  were  for  the  purpose  of  the  general  impeachment 
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of  the  witnesses'  characters,  the  test  of  which,  as  we  have 
before  said,  is,  what  is  the  witness*  reputation  for  truth  and 
veracity  ? 

IX.  The  ninth  exception  related  to  the  charge  of  the 
court  in  reference  to  the  testimony  of  certain  witnesses.  V* 
S.,  s.  4894,  provides  that  if  a  person  wilfully  and  corruptly 
bears  false  testimony  with  intent  to  take  away  the  life  of  a 
person,  and  thereby  causes  the  life  of  such  person  to  be 
taken,  the  person  so  testifying  shall  suffer  the  punishment 
of  death.  This  statute  had  been  called  to  the  attention  of 
the  jury  by  the  counsel  for  the  state,  and  the  court  stated  to 
the  jury  that  such  was  the  law.  It  is  not  claimed  that  the 
court  stated  the  law  inaccurately,  but  it  is  insisted  that  such 
instruction  was  erroneous  unless  it  appeared  that  the  wit- 
nesses knew  what  the  statute  was  in  that  respect.  If  the 
witnesses  lacked  such  knowledge  that  fact  might  have  been 
urged  before  the  jury  with  great  force  but  there  was  no  error 
in  the  instruction.  Nothing  was  said  to  the  jury  that  the 
testimony  of  such  witnesses  should  be  received  with  greater 
consideration,  or  that  more  credit  should  be  given  to  it  than 
to  that  of  other  witnesses.  The  credit  to  be  given  to  the 
witnesses  was  left  wholly  to  the  jury,  and  it  was  proper  for 
the  court  to  call  attention  to  the  statute  in  the  respect  named. 

X.  The  tenth  exception  is  analogous  to  the  preceding 
one.  It  was  argued  in  behalf  of  the  respondent  that  she  had 
a  good  cause  for  divorce  against  her  husband ;  that  she  had 
consulted  a  lawyer  upon  that  subject  and  had  so  learned 
from  him,  and  that  she  would  be  entitled  in  case  of  divorce 
to  one  thousand  dollars  alimony,  and  therefore  it  was  im- 
probable that  she  would  resort  to  murder  to  rid  herself  of 
her  husband.  In  answer  to  this  argument  it  was  claimed  by 
the  state  that  after  she  had  learned  her  rights  as  to  a  divorce 
she  had  committed  adultery,  which  would  be  a  bar  to  di- 
vorce. The  charge  of  the  court  was  that  if  the  jury  found 
that  she  had  committed  adultery,  that  fact  would  bar  a  di- 
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vorce.  There  was  no  error  in  so  stating  to  the  jury.  There 
is  no  claim  that  it  is  not  the  law  of  this  state,  and  there 
was  no  error  in  so  stating  to  the  jury,  whether  the  fact  ap- 
peared that  she  was  cognizant  of  this  legal  principle  or  not. 
In  respect  to  the  last  two  exceptions  it  might  as  well  be 
claimed  that  the  respondent  could  not  be  convicted  unless 
she  knew  what  the  law  was  in  respect  to  murder ;  that  she 
was  cognizant  of  the  statute  in  that  respect. 

The  judgment  of  the  Court  is,  that  there  is  no  error  in 
the  froceedingSy  and  the  respondent  takes  nothing  by  her  ex- 
ceptions. 
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ENOS  C.  FISH 


CHARLES  A.  THOMPSON  ET  AL. 


October  Term,  1895. 


Partershif.      What  Constitutes.     Injunction  Damages. 


Thompson  and  Freeman  were  partners  in  a  mercantile  business. 
Freeman  was  indebted  to  the  orator  and  assigned  to  him 
for  the  purpose  of  securing  that  indebtedness  his  entire  in- 
terest in  the  business.  The  orator  took  possession  and 
Freeman  retired  from  the  business.  It  was  agreed  between 
the  orator  and  Thompson  that  the  goods  of  the  partnership 
should  be  converted  into  money  as  speedily  as  possible,  the 
partnership  debts  satisfied,  and  the  balance  divided  between 
Thompson  and  the  orator.  Neither  party  was  able  to  find 
a  purchaser  for  the  goods  and  the  business  was  continued 
as  before  under  the  management  of  Thompson.  A  new 
firm  name  was  adopted  with  the  consent  of  the  orator. 
New  goods  were  bought  with  his  knowledge  to  replenish 
the  stock.  Out  of  the  money  received  Thompson  paid  in- 
discriminately the  bills  of  the  old  partnership  and  those  for 
new  goods  bought.  Sometime  after  taking  the  assignment 
ihe  orator,  upon  the  application  of  Thompson,  paid  in  a 
sum  to  equal izr  the  amount  which  the  concern  owed  Thomp- 
son. Thompson  borrowed  $1,000  and  advanced  small 
«ums  of  his  own  which  were  used  indiscriminately  in  the 
busmess.  Alter  continuing  the  business  for  some  seven 
months  Thompson  fell  sick  and  turned  the  property  over  to 
the  orator,  who  continued  to  sell  goods  for  about  a  month 
and  then  disposed  of  the  entire  stock.  With  the  avails 
Coming  into  his  hands  while  in  iIk-  management  of  the  busi- 
ness he  paid  debts  of  the  old  partnership  and  bills  for  new 
18 
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goods  indiscrimiiintely  and  had  a  balance  in  his  hands  at 
the  time  of  the  hearing.      Held 

I.  The  orator  and  Thompson  were  not  partners,  for  the  interest 
ol  the  orator  was  that  of  a  security  holder  merely. 

3.  The  orntor  must  account  for  the  balance  remaining  in  his 
hands  after  taking  out  the  price  ot  his  services  in  closing  out 
the  business. 

3.  The  orator  cannot  recover  of  Thompson  for  the  $600  advanced  » 

but  this  must  stand   subsequent  to  the  lien  of  partnership 
,  debts  and  upon   a  parity   with  the  indebtedness  to  Thomp- 

son. 

4.  Thompson  cannot  recover  of  the  orator  for  the  money  bor- 

rowed by  him  and  used  in  the  business,  for  the  relation 
between  the  parties  growing  out  of  their  joint  ownership  of 
the  goods  would  not  justily  him  in  borrowing  money  on 
this  account. 

5.  From   the   assets   of  the   business   the  partnership  debts  and 

the  debts  contracted  by  Thompson  in  managing  the 
business  must  first  be  paid,  then  the  advances  ot  Thompson 
and  the  orator,  and  the  balance,  if  any,  divided  between 
them. 

6.  The    defendant  Slason    held  a  note  signed   with  the  new  fiim 

name  for  an  indebtedness  of  the  old  partnership  of  Thomp- 
son &  Freeman,  and  the  defendant  Tuttle,  .a  note  for 
$i,ocx)  for  the  money  borrowed  by  Thompson,  signed  by  the 
new  firm  name.  The  orator  alleged  that  these  notes  were 
frauckilent,  that  it  was  the  purpose  of  Thompson  and  these 
two  defendants  to  attach  and  apply  the  assets  of  the  partner- 
ship to  their  payment,  and  he  obtained  upon  the  strength 
of  these  allegrations  an  injunction  rest!  aining the  defendant^,. 
Slason  and  Tuttle,  from  attaching  the  partnership  property 
upon  these  debts.  The  master  found  that  the  Slason  and 
Tuitlc  notes  were  valid  and  that  the  oiator  had  no  reason  ta 
suppose  otherwise  when  he  brought  this  suit.  Held^  that 
if  the  defendaais,  Slason  and  Tuttle,  had  been  prevented 
from  availing  themselves  of  the  assets  of  the  partner- 
ship imtil  these  had  been  otherwise  appropriated,  by 
the  wanton  act  of  the  orator  in  obtaining  the  injunction,  arid 
if  they  had  thereby  gained  any  right  of  action  against  the 
orator,  it  would  be  a  matter  of  injunction  damages. 

Bill   in    chancery.     Heard   upon  a   master's   report    and 
the  pleadings    at   the   March    term,    1895,  Rutland  county. 
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Thompson,  Chancellor,  decreed  pro  forma  for  the  orator. 
The  defendants  appeal. 

The  orator  alleged  in  substance  that  the  defendant  Thomp- 
son and  one  Freeman  were  partners  in  a  mercantile  business - 
and  that  he  had  become  liable  for  Freeman  to  a  considera- 
ble amount  on  account  of   the  capital  which  Freeman  origi- 
nally had  in  the  business ;  that  for  the  purpose  of  securing 
him,    Freeman   executed,  in  April,   1892,  to  the  orator  a 
chattel  mortgage  of  his  interest  in  the  partnership  stock ; 
that  this  mortgage  was  not  at  first  delivered  and  that  about 
May  I,  1892,  Freeman  assigned  to  the  orator  absolutely  his 
entire  interest  in  all  the  partnership  assets  and  also  delivered 
to  him  the  chattel  mortgage ;  that  the  orator  thereby  became 
the  joint  owner  of   Freeman's  interest  in  the  partnership 
property  and   assets ;  and  that  it  was  understood  between 
him  and  Thompson  that  the  goods  should  be  converted  into 
money  and  the  accounts  collected,  the  assets  used  first  for 
paying  the  indebtedness  of  the  partnership  and  the  balance 
divided  between  Thompson   and  the  orator  ;*that  instead  of 
disposing  of  the  goods,  Thompson  had  continued  to  run  the 
business,  had  bought  new  goods,  had  collected  money  due 
on  account,  had  failed  to  pay  the  debts  of  Thompson  and 
Freeman  and  appropriated  to  his  own  use  the  assets  of  the 
company ;  that  the  orator  had  loaned  Thompson  $600  for 
use  in  the  business ;  that  afler  continuing  the  business  for 
some  months  the  defendant  Thompson  became  sick  and  turned 
the  business  over  to  the  orator  and  that  the  orator  had  disposed 
of  the  same  to  a  considerable  extent ;  that  soon  after  the 
transfer   by   Freeman   to   the   orator    the   said   Thompson, 
began  to  transact  business  under  the  firm  name  of   C.  A. 
Thompson  &  Co.  ;  that  the  defendant  Tuttle  had  a  note  in. 
the  sum  of  more  than  $1000  signed  by  the  firm  name  of  C. 
A.  Thompson  &  Co.,  and  that  the  defendant  Slason  held   ai 
note  for  more  than  $1500  also  signed  by  the  firm  name  of  C. 
A.  Thompson  &  Co. ;  that  both  of  these  persons  were  rela- 
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tives  of  the  defendant  Thompson,  that  the  notes  were  fraud- 
ulent and  given  without  consideration  and  ought  not  to  be  a 
lien  upon  said  assets ;  that  the  defendants  were  about  to 
attach  said  partnership  assets  and  apply  them  in  payment 
of  said  notes,  whereas  such  assets  ought  to  be  applied  in 
payment  of  the  indebtedness  of  Thompson  and  Freeman 
then  amounting  to  about  $1300,  and  to  the  payment  of  said 
$600  loaned  by  the  orator  to  Thompson. 

The  orator  prayed  for  and  obtained  an  injunction  restrain- 
ing the  defendant  Thompson  from  intermeddling  with  the 
assets  of  the  partnership  and  the  defendants  Slason  and 
Tuttle  from  attaching  such  assets  upon  their  notes.  The 
defendant  Thompson  filed  an  answer  and  also  a  cross-bill 
claiming  that  after  receiving  the  assignment  from  Freeman 
the  orator  took  Freeman's  place  and  became  a  partner  in  the 
business  ;  that  as  such  he  was  responsible  for  the  indebted- 
ness of  the  firm  C.  A.  Thompson  &  Co., incurred  in  con- 
ducting that  business,  and  also  for  the  payment  of  the  origi- 
nal indebtedness  of  Thompson  &  Freeman ;  that  the  $600 
advanced  was  not  a  loan  to  Thompson  or  to  the  partnership 
but  was  for  the  purpose  of  equalizing  the  interest  of  the  two 
in  the  concern.  The  defendant  Thompson  prayed  that  the 
orator  might  be  compelled  to  account  as  a  partner. 

The  master  found  that  after  the  transfer.  Freeman  retired 
from  the  business  as  a  partner,  although  he  remained  in  the 
store  for  a  time  as  a  clerk  ;  that  the  sole  object  of  the  orator 
in  taking  the  assignment  from  Freeman  was  to  obtain  secur- 
ity for  his  obligations  on  account  of  Freeman  and  that  both 
he  and  Freeman  expected  if  any  balance  remained  after  sat- 
isfying these  obligations  it  would  be  passed  over  to  Freeman ; 
that  both  the  orator  and  Thompson  endeavored  to  dispose  of 
the  entire  stock  but  were  unable  to  do  so  ;  that  it  was  thought 
best  to  continue  the  business  until  the  stock  could  be  disposed 
of;  and  that  Thompson  remained  in  charge  of  the  store  and  in 
the  management  of  the  business  in  that  view ;  that  as  the 
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stock  ran  low  in  a  given  part  he  replenished  it  with  new 
goods,  and  that  in  so  doing  he  exercised  good  judgment  and 
good  faith ;  that  with  the  n^oney  he  received  he  paid  indis- 
criminately bills  due  from  the  old  firm  of  Thompson  & 
Freeman,  and  bills  contracted  by  the  new  firm  C.  A. 
Thompson  &  Co.  ;  that  the  new  firm  title  was  adopted 
shortl3'  after  the  orator  took  Freeman's  interest,  with  the 
knowledge  and  consent  of  the  orator ;  that  some  time  after 
the  orator  obtained  this  assignment  the  defendant  Thomp- 
son applied  to  him,  saying  that  there  were  debts  then  pressing 
the  company,  that  the  company  owed  him,  Thompson, 
some  $600  and  that  the  orator  must  contribute  a  like  amount, 
whereupon  the  orator  did  so ;  that  this  was  not  a  loan  to 
Thompson  or  to  the  company,  C.  A.  Thompson  &  Co., 
but  was  a  contribution  by  the  orator  for  the  purpose  of 
equalizing  the  amount  which  Thompson  then  had  in  the 
business;  that  Thompson  continued  the  business  in  this  way 
from  March  i,  1892,  until  January  i,  1893,  when  he  was 
taken  sick  and  became  unable  to  go  on  with  it  and  that  in 
consequence  he  turned  it  over  to  the"orator  who  took  charge 
of  It,  sold  the  goods,  collected  the  sums  due  the  concern, 
deposited  money  in  the  name  of  C.  A.  Thompson  &  Co., 
and  drew  checks  by  that  name,  paid  indiscriminately  debts 
of  Thompson  &  Freeman  and  C.  A.  Thompson  &  Co. ;  that 
the  orator  finally  disposed  of  all  the  goods ;  that  he  had 
remaining  in  his  hands  at  the  time  of  the  hearing  $294.29 
and  that  his  services  in  connection  with  the  business  were 
reasonably  worth  $150. 

It  was  further  found  that  the  Slason  note  was  for  an 
indebtedness  of  the  firm  Thompson  &  Freeman ;  that  the 
Tuttle  note  was  for  $1000  loaned  Thompson  by  Mrs.  Tut- 
tle  and  used  by  him  in  the  business  of  C.  A.  Thompson  & 
Co. ;  that  both  these  notes  were  bona  fide^  and  that  the 
orator  had  no  reasonable  cause  to  believe  otherwise  when  he 
brought  his  suit  and  obtained  his  injunction  ;  that  subse- 
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quently  to  the  service  of  said  injunction  the  orator  paid 
notes  of  C.  A.  Thompson  &  Co.,  upon  which  he  was  per- 
sonally liable  as  indorser  to  the  amount  of  $1300.  It  further 
appeared  that  substantially  all  the  assets  were  represented 
by  the  amount  left  remaining  in  the  orator's  hands. 

y,   C  Baker  for  the  orator. 

To  constitute  a  partnership  there  must  be  an  arrangement 
to  share  in  the  ultimate  profit  and  loss  of  the  busines.  Bow- 
man V.  Bailey y  10  Vt.  170;  Clark  v.  Smithy  52  Vt.  529; 
J^lint  V.  Marble  Co.y  53  Vt.  669. 

C  A.  Prouty  for  thfe  defendants. 

Upon  the  facts  reported  the  orator  and  Thompson  were 
partners.  That  the  word  partnership  was  never  used 
between  them  is  immaterial  if  the  relation  in  fact  existed- 
Bates,  Part.  s.  17 ;  Duryea  v.  Whitcomb^  31  Vt.  395 ; 
Tyler  v.  Scott,  45  Vt.  261. 

These  two  persons  furnished  a  joint  capital  and  ulti* 
mately  shared  in  the  profits  and  losses.  The  fact  that  the 
interest  of  the  orator  was  to  be  disposed  of  by  him  in  a  cer- 
tain way  can  make  no  difference  as  between  the  partners. 
Bates,  Part.  ss.  26,  31 ;  Morse  v.  Richmond,  97  111.  303  ; 
Mohawk  NaCl  Bank  v.  Van  Slyck,  29  Hun.  188 ;  Brig- 
ham  V.  Dana,  29  Vt.  i. 

ROWELL,  J.  It  is  manifest  that  the  bill  cannot  be 
maintained  against  the  defendants  Tuttle  and  Slason,  for 
the  allegations  relied  upon  for  relief  against  them  are  nega- 
tived by  the  findings  of  the  master.  Nor  do  these  findings 
show  that  the  orator  and  the  defendant  Thompson  were 
partners,  as  the  latter  claims.  Thompson  and  Freeman 
were  partners  in  business.  The  orator  signed  with 
Freeman  for  money  that  went  into  the  concern, 
and   becoming     alarmed     lest    he    should    lo*«e     thereby, 
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he  consulted  Thompson  about  the  matter,  and  there- 
upon procured  a  chattel  mortgage  and  an  assign- 
ment from  Freeman  of  his  entire  interest  in  the  part- 
nership for  the  sole  purpose  of  security  against  such  loss- 
At  the  time  of  the  assignment  it  was  understood  between 
Thompson  and  the  orator  that  the  business  should  be  closed 
out  and  sold  as  a  whole  as  soon  as  possible,  the  debts  paid, 
and  the  remainder  divided  between  them  according  to  their 
several  interests.  Freeman  and  the  orator  understood  that 
if  anything  remained  in  the  orator's  hands  after  such  divi- 
sion and  his  indemnity,  it  should  belong  to  Freeman.  Free- 
man did  not  continue  with  the  firm  as  an  'active  member, 
but  only  as  a  clerk  for  wages,  and  the  partnership  was  soon 
dissolved  by  mutual  consent,  for  prudential  reasons,  and  the 
firm  name  of  C.  A.  Thompson  &  Co.  adopted,  the  orator 
objecting  to  have  his  name  appear  in  connection  therewith. 
The  business  was  thereafter  carried  on  in  the  new  name, 
Thompson  being  the  managing  man  until  his  health  failed, 
when  he  turned  the  business  over  to  the  orator,  who  took 
charge  and  proceeded  to  dispose  of  the  property,  buying  no 
more  goods,  and  closed  out  the  stock  in  about  two  months. 
The  relation  that  the  orator  originally  sustained  to  Thomp- 
son and  to  the  property  and  the  business  was  never  changed, 
and  was  never,  so  far  as  appears,  understood  by  them  to  be 
changed,  and  Thompson  knew  what  that  relation  was  from 
the  first,  as  the  orator  consulted  him  about  the  matter  before  ' 
he  took  his  assignment.  The  orator  was  a  mere  security- 
holder throughout,  and  therefore,  as  matter  of  law,  any 
residue  in  his  hands  would  belong  to  Freeman,  as  they  un- 
derstood it  would.  He  could  in  no  event  participate  in  the 
profits  as  a  principal  trader  in  the  management  of  the  busi- 
ness, which  is  essential  to  a  partnership,  but  does  not  of 
itself  as  matter  of  law,  constitute  a  partnership,  though  a 
most  important  element  in  determining  whether  one  exists 
or  not.     Hence  as  the  orator  had  no  communitv  of  interest 
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in  the  profits  as  such  principal,  there  was  no  partnership 
between  him  and  Thompson.  A  community  of  interest  by- 
way of  security  for  the  payment  of  money  by  Freeman  is 
not  enough.  Thus,  in  Mollow  v.  The  Court  of  WardSy 
L.  R.  4  P.  C.  419,  the  person  sought  to  be  charged  as  a 
partner  advanced  large  sums  of  money  to  a  firm  of  mer- 
chants, and  took  as  a  security  a  charge  of  twenty  per  cent, 
commission  on  all  the  profits  made  by  the  firm  until  the 
whole  amount  of  the  debt  due  him  should  be  paid  oflF,  with 
twelve  per  cent,  interest  on  all  cash  advances  that  had  been 
or  might  be  thereafter  made  by  him  to  the  firm  ;  and  large 
powers  of  control  were  conferred  upon  him,  but  he  had  no 
initiative  power.  The  court  held  that  the  contract  was 
really  and  in  substance  what  it  purported  to  be,  namely,  one 
of  loan  and  security  between  debtors  and  their  creditor,  and 
not  one  of  partnership ;  and  said  that  if  cases  should  arise 
where  persons,  under  the  guise  of  such  an  arrangement^ 
were  really  trading  as  principals,  and  putting  forward  as 
ostensible  traders  others  who  were  really  their  agents,  the 
law  would  look  to  the  body  and  substance  of  the  arrange- 
ment, and  fasten  responsibility  on  the  parties  according  to 
their  true  and  real  character. 

The  case  stands  for  disposition,  therefore,  between 
Thompson  and  the  orator  on  the  basis  of  a  joint  ownership 
between  them  of  the  character  shown,  and  not  on  the  basis 
that  they  were  partners  ;  and  as  no  question  is  made  as  to  the 
sufficiency  of  the  pleadings  for  such  relief  as  they  may  be 
entitled  to,  the  case  stands  for  consideration  in  this  behall 
on  its  merits,  leaving  the  parties  to  apply  below  for  such 
amendments,  if  any,  as  they  may  deem  necessary- 
It  makes  no  practical  difference  whether  the  firm  was  dis- 
solved by  Freeman's  assignment  to  the  orator  or  by  mutual 
consent  soon  after;  for  if  by  the  former,  the  rights  and 
powers  of  the  firm  rested  wholly  in  Thompson  as  far  as 
necessary  to  enable  him  to  properly  administer  his  Quas* 
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trust  of  settling  the  business  and  accounting  to  the  orator  for 
Freeman's  share  of  the  residue  remaining  for  distribution  ; 
and  if  by  the  latter,  Thompson  was,  as  the  case  shows,  the 
liquidating  partner,  and  as  such  he  was  the  agent  of  the  late 
firm  to  collect  and  adjust  its  bills  receivable,  to  convert  its 
assets  into  money,  to  discharge  its  outstanding  liabilities, 
and  to  pay  over  to  the  orator  Freeman's  share  of  the  sur- 
plus ;  and  in  either  view  he  has  the  right  that  partners  gen- 
erally have  in  respect  of  being  reimbursed  for  advances, 
which  is,  to  have  a  lien  on  the  assets,  and  after  the  partner- 
ship debts  are  satisfied,  to  be  paid  before  the  surplus  is 
divided. 

The  master  finds  that  the  orator  has  in  his  hands  a  bal- 
ance of  $294.29,  derived  from  the  business  while  he  had 
charge  of  it.  This  he  must  account  for.  It  is  conceded, 
however,  that  he  may  deduct  therefrom  the  sum  of  $150^ 
due  him  for  services  in  closing  out  the  business,  which  leaves 
$144.29  to  be  accounted  for. 

The  orator  claims  a  personal  decree  against  Thompson 
for  $600  that  he  put  into  the  concern  in  the  manner  follow- 
ing :  Thompson  applied  to  him  and  said  that  the  debts  were 
pressing  and  that  he  must  furnish  more  money  on  that 
account  and  to  equalize  what  he  himself  had  advanced ;  and 
thereupon  the  orator  advanced  $600,  taking  no  evidence  of 
indebtedness,  and  the  amount  was  credited  to  him  on  the 
books  of  the  concern  in  his  regular  account.  He  claimed 
before  the  master  that  this  was  a  loan  to  Thompson  ;  but  the 
master  finds  that  he  advanced  the  money  for  the  purpose 
claimed  by  Thompson,  namely,  to  pay  the  pressing  debts  of 
the  concern,  and  that  Thompson  advanced  a  like  amount 
lor  the  same  purpose.  On  this  finding  the  orator  cannot 
have  a  personal  decree  against  Thompson  for  this  money. 
He  must  be  taken  to  have  assumed  the  risk  of  getting  his 
pay  out  of  the  assets,  the  same  as  Thompson  did ;  and  this  is 
the  fair  intendment  of  the  finding,  as  his  claim  of  a  loan  to 
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Thompson  is  negatived.  But  he  has  a  lien  on  the  assets  for 
reimbursement,  subject,  however,  to  the  rights  of  partner- 
ship creditors,  for  in  the  bill  he'expressly  subordinates  his 
rights  to  theirs,  and  the  law  does  the  same.  Nor  are  his 
rights  in  this  behalf  superior  to  Thompson's  rights,  for  they 
appear  by  the  finding  to  have  intended  to  put  themselves  on 
an  equality  in  this  matter,  as  one  object  of  the  orator's 
advance  was  to  equal  Thompson's  advance.  The  orator 
claims  no  other  allowances. 

The  defendant  Thompson  claims  under  his  cross-bill, 
that  if  there  was  no  partnership  between  him  and  the  orator, 
their  joint  ownership  of  the  property  was  such  as  to  make 
the  orator  liable  for  one-half  of  all  the  debts  and  expenses 
necessarily  incurred  in  the  management  of  the  business,  of 
which  there  are  outstanding  and  unpaid  the  sum  of  $173.21 ; 
that  in  addition  thereto  he  is  liable  for  one-half  of  the  $1000 
for  which  the  Tuttle  note  was  given  by  C.  A.  Thompson  & 
Co.*  as  the  master  has  found  that  that  money  was  used  by 
Thompson  in  paying  debts  of  Thompson  &  Freeman  that 
were  a  lien  on  the  goods  and  in  managing  the  business ; 
and  that  the  orator  should  pay  to  him  one-half  of  these  sums, 
aggregating  $1173.21,  less  what  may  be  realized  on  the 
$320  of  accounts  due  to  Thompson  &  Co.,  although  he  is 
not  liable  on  the  Tuttle  note  nor  to  the  creditors  to  whom 
the  other  bills  are  due.  But  this  claim  cannot  be  main- 
tained. Although  by  his  assignment  the  orator  became  a 
joint  owner  with  Thompson,  yet  he  did  not  thereby  acquire 
a  right  to  joint  possession  of  the  partnership  property  nor  to 
a  joint  management  and  control  of  the  business.  On  disso- 
lution by  death,  the  surviving  partner  settles  the  partner- 
ship affairs.  So  on  dissolution  by  the  sale  of  one  partner  of 
his  interest  or  by  his  being  adjudged  bankrupt  or  insolvent, 
the  other  partner  is  entitled  to  the  exclusive  possession  of 
the  partnership  property  and  the  exclusive  management  and 
control  of  the  business  for  the  purpose  of  winding  it  up. 
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Harvey  v.  Crickelty  5  Maul  &  Sel.  336 ;  Renton  v.  Chap- 
lin^ 9  N.  J.  Eq.  62  ;  Note  to  Gilmore  v.  Ham^  40  Am.  St. 
R^P'  571*  And  if  the  dissolution  in  this  case  is  regarded  as 
having  been  by  mutual  consent  and  not  by  the  assignment 
to  the  orator,  Thompson's  rights  and  authority  in  the  prem- 
ises would  be  practically  the  same  as  against  the  orator,  as 
if  he  was  the  liquidating  partner.  So  in  either  view  he  had 
no  authority  in  law  to  charge^ the  orator  in  this  behalf,  and 
no  authority  in  fact  appears ;  and  there  is  no  principle  of 
equity  on  which  the  orator  can  be  charged,  as  he  had  no 
right  to  participate  in  the  management  of  the  business,  nor 
any  power  of  control  over  Thompson  in  respect  of  it,  except 
through  the  medium  of  the  Court  of  Chancery,  which,  for 
cause  shown,  would  interfere  by  appointing  a  receiver. 

The  other  claims  made  by  the  defendant  Thompson  are 
based  upon  the  idea  of  a  partnership  between  him  and 
the  orator ;  and  as  none  existed,  they  cannot  be  maintained. 

The  defendants  Tuttle  and  Slason  claim  that  the  case 
shows  that  the  orator  wantonly  obtained  the  injunction 
against  their  enforcing  their  notes  against  the  partnership 
property  and  against  Thompson's  paying  the  same  thereout, 
and  that  under  the  protection  of  the  injunction  he  disposed 
of  the  property  and  used  the  avails  thereof  for  his  own  bene- 
fit, and  they  insist  that  he  should  in  this  suit  make  good  to 
them  the  loss  they  have  thereby  sustained.  But  if  their 
claim  is  well  founded,  it  is  more  a  matter  of  injunction 
damages  than  for  relief  otherwise  in  this  proceeding. 

An  account  has  been  taken  that  may  be  sufficient  for  the 
purpose  of  a  final  decree  ;  but  if  not,  such  further  account- 
ing should  be  had  as  may  be  found  necessary.  The  assets 
not  realized  upon  should  be  converted  into  money  as  far  as 
possible  and  the  firm  debts  paid,  after  which  the  orator  and 
the  defendant  Thompson  will  be  equally  entitled  to  be  reim- 
bursed their  advances,  and  any  residue  remaining  will  be 
equally  distributed  between  them*     Whether  the  Tuttle  note 
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is  to  stand  on  the  footing  of  a  firm  debt  or  not,  or  whether 
the  money  obtained  thereon  is  to  be  regarded  as  an  advance 
by  Thompson,  or  how  otherwise  the  matter  should  be 
treated,  is  not  decided,  as  the  question,  if  any  there  is,  was 
not  raised  in  argument,  and  we  are  disinclined  to  con- 
sider it  when  the  parties  have  not  been  heard  upon  it  and 
when  it  can  be  raised,  if  it  becomes  important,  at  a  later 
stage  of  the  case. 

Reversed  and  remanded. 

Taft  and  Munson,  JJ.,  being  engaged  in  County  Court, 
did  not  sit. 
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CHARLES  CLEMENT'S  ADMRS. 

V. 

SARAH  A.  PUTNAM  ET  AL. 


January  Term,  1896. 


Construction  of  deed.     Fill  oj  earth  may  be  structure.     In- 
junction. 


1.  Crampton,  being  the  owner  of  a  building  lot  the  surface  of 

which  was  some  eight  feet  below  the  sidewalk,  conveyed 
the  southerly  end  of  it  to  Clement  with  the  condition  that 
he  would  never  build  any  "structure  or  building"  within 
four  feet  of  the  westerly  line  and  Clement  erected  a  block 
with  basement  upon  the  land.  Subsequently  Crampton 
conveyed  the  balance  of  the  lot  to  the  defendants  subject  to 
the  condition  in  Clement's  deed,  and  they  erected  a  build- 
ing within  four  feet  of  the  westerly  line  of  Clement  and 
were  proposing  to  fill  up  the  space  between  the  two  build- 
ings with  earth  to  a  level  with  the  sidewalk.  Held^  not 
permissible,  for  this  would  be  putting  a  structure  upon  the 
space  which  was  to  be  left  open. 

2.  If  an  injunction  bill  is  brought  and  a  preliminary  injunction 

granted  upon  two  grounds,  the  fact  that  one  of  them  is  sub- 
sequently abandoned  by  the  orator,  is  no  reason  for  dissolv- 
ing the  injunction  or  dismissing  the  bill,  if  the  other  ground 
is  tenable. 

Bill  for  an  injunction.  Heard  at  the  September  term, 
1895,  Rutland  county,  upon  the  pleadings  and  a  master's 
report.  Ross,  Chancellor,  proforma^  enjoined  the  defend- 
ant from  placing  any  fill  of  earth  or  other  structure  upon  the 
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four-feet  strip  between  the  two  buildings.     The  defendants 
appeal. 

yoel  C.  Baker  for  the  orator. 

It  was  the  intention  of  the  parties  to  keep  the  four-feet 
strip  open  for  the  benefit  of  the  basement  as  well  as  any 
other  part  of  the  structure.  Peck  v.  Conway ^  119.  Mass. 
S46;  Suffolk  V.  Brown,  4  DeG.  J.  &  S.  185  ;  Wilder  v. 
Wheeldon,  56  Vt.  344. 

Edward  Dana  and  H>  A.  Harman  for  the  defendants. 

The  fill  of  earth  would  not  be  a  structure*     Atty.  Gen.  v. 
Gardiner,  117   Mass.   492;    No  well  v.  Boston   Acad,    of 
Notre  Dame,  130  Mass.  209. 

ROWELL,  J.  Crampton,  grantor  of  the  parties,  owned  a 
vacant  lot,  the  building  formerly  standing  thereon  having 
been  burned,  and  the  surface  of  the  land,  which  was  the  bot- 
tom of  the  cellar  of  the  building,  was  six  or  eight  feet  below 
the  level  of  the  sidewalk.  On  June  20,  1881,  by  his  deed  of 
that  date  duly  executed  and  recorded,  Crampton  conveyed 
the  southerly  end  of  said  lot  to  Clement,  the  plaintiff's  intes- 
tate, and  therein  agreed  and  bound  himself,  his  heirs,  exe- 
cutors, and  assignees,  never  to  build  any  '^structure  or  build- 
ing "  on  his  premises  adjacent  to  the  premises  thereby  con- 
veyed within  four  feet  of  the  west  line  thereof.  Clement 
soon  erected  a  building  on  his  lot,  and  extended  it  to  the  west 
line  thereof  next  to  the  four-foot  strip.  He  put  a  boiler  into 
the  basement  for  heating  the  building,  and  made  a  door, 
opening  from  the  basement  onto  said  strip,  and  built  a  pair 
of  stairs,  down  which  he  went  from  the  sidewalk  to  get  into 
the  boiler-room,  which  was  the  only  way  he  provided  for 
access  thereto,  and  which  he  continued  to  use  till  the  modi- 
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fication  of  the  injunction  herein  granted.  On  August  14. 
1891,  by  his  deed  of  that  dale  duly  executed  and  recorded, 
Crampton  conveyed  to  the  defendants  the  remainder  of  said 
lot,  *'  subject  to  the  condition  and  restriction  "  contained  in 
his  deed  to  Clement,  and  referred  to  said  deed  and  to  the 
record  thereof  for  a  "full  and  particular  description  of  re- 
striction as  to  building  referred  to  above." 

Soon  after  the  defendants  bought,  they  built  a  block  on 
their  land,  but  not  within  four  feet  of  the  orator's  west  line. 
They  make  no  claim  that  they  are  not  bound  by  their 
grantor's  covenant  in  the  orator's  deed,  and  therefore  we  do 
not  consider  the  question,  and  they  expressly  concede  in  ar- 
gument that  they  have  no  right  to  fill  said  space  to  the  level 
of  the  sidewalk  with  a  building  or  a  structure  of  any  kind, 
but  they  claim  a  right  to  fill  it  with  earth  to  that  level,  and 
to  concrete  the  top,  in  order  to  protect  their  basement  wall 
from  injury  by  the  elements,  and  to  make  the  space  look 
better,  because  they  say  that  an  earth  filling  is  not  a  building 
nor  a  structure  within  the  meaning  of  said  deed ;  and  whether 
it  is  or  not,  is  the  question  they  present.  The  orators  do 
not  now  claim  a  right  of  access  to  their  basement  over  said 
strip,  but  only  a  right  to  have  the  space  left  vacant  for  light 
and  air. 

The  defendants  concede  by  their  position  that  the  deed  is. 
operative  from  the  surface  of  the  land  and  not  alone  from  the 
level  of  the  sidewalk.  On  this  basis,  there  would  seem  to 
be  no  well-grounded  distinction  between  the  right  of  filling 
below  or  above  the  sidewalk ;  and  if  an  earth  filling  below 
the  walk  is  permissible,  it  is  equally  so  above  it,  which 
would  nullify  the  restriction.  But  the  fair  construction  of 
the  deed  is,  that  from  the  lowest  level  to  which  it  applies, 
the  space  shall  be  kept  vacant,  and  not  that  it  shall  not  be 
filled  in  a  certain  manner ;  and  hence  an  earth  filling  may 
Well  be  deemed  a  structure  within  the  meaning  of  the  deed. 
Any  other  construction  would  frustrate  the  manifest  inten- 
ti(»n  of  the  parties  to  the  instrument. 
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The  defendants  claim  that  the  preliminary  injunction 
should  be  dissolved  or  modified,  with  costs,  for  that  its  basis 
was,  the  unfounded  claim  in  the  bill  of  a  right  of  passage 
over  said  strip.  But  that  was  not  its  sole  basis,  but  the  ora- 
tor's claim  to  have  the  space  kept  vacant  for  light  and  air 
was  also  a  ground,  and  that  claim  is  sustained.  As  to  the 
passage  way,  the  injunction  was  long  since  modified,  and 
since  then  the  parties  have  occupied  the  strip  in  a  manner 
satisfactory  to  both,  pending  the  litigation.  If  the  defend- 
ants have  suffered  damage  by  reason  of  the  injunction  cov- 
ering too  much,  they  have  the  ordinar}''  remedy  in  such 
cases. 

Nor  can  the  bill  be  dismissed  because  it  claimed  too  much. 
It  is  sustainable  to  the  extent  of  the  right  established. 

Decree  affirmed  and  cause  remanded. 
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STATE  V.  ASA  MAGOON,  APT. 


October  Term,  1895. 


Criminal  Law.      Silence  is  Evidence,     Procuring  False 

Testimony.     Reasonable  Doubt  in   Circum- 

stantial  Evidence. 


1.  Upon  a  trial  for  larceny,  the  fact  that  the   respondent,  upon 

being  taxed  with  the  theft  of  the  property  by  the  person  to 
whom  he  has  sold  it,  keeps  silence,  is  admissible  as  evi- 
dence against  him. 

2.  The  respondent  was  indicted  for  stealing  chickens.    Upon  the 

trial  he  produced  a  witness  who  testified  that  the  respondent 
had  the  chickens  of  him  ;  that  he  and  the  respondent  killed 
them  together  on  the  morning  they  were  sold  and  that  he 
then  accompanied  the  respondent  to  Barre  where  they  were 
sold.  The  evidence  of  the  state  tended  to  show  that  this 
was  false.  Held^  that  this  laid  the  foundation  for  an 
instruction  to  the  jury  that  if  the  respondent  had  produced 
false  testimony  that  fact  tended  to  show  his  guilt. 

3.  The  evidence  being  wholly  circumstantial,  the  respondent  is 

not  entitled  to  the  charge  '*that  every  link  in  the  chain  of 
circumstances  tending  to  establish  guilt  should  be  made  out 
beyond  a  reasonable  doubt." 

Complaint  was  larceny.  Plea,  not  guilty.  Trial  by  jury 
at  the  June  term,  1895,  Orange  County,  Rowell,  J.,  presid- 
ing. Verdict,  guilty,  and  sentence  on  verdict.  The 
respondent  excepts. 

The  respondent  was  tried  for  the  larceny  of  eleven  hens 
belonging  to  one  Dickenson  and  the  evidence  upon  the  part 
19 
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of  the  >tate  tended  to  show  that  these  hens  were  stolen  April 
22,  1895,  at  Topsham  and  were  sold  to  one  Pitkin  in  Barre^ 
April  24th. 

The  respondent's  evidence  tended  to  show  that  the  hens 
he  sold  Pitkin,  April  24,  were  the  property  of  one  Daniel 
Magoon  and  were  killed  upon  the  morning  of  that  day. 
The  re^pondent  introduced  said  Daniel  Magoon  as  a  wit- 
ness and  he  testified  that  the  hens  sold  to  Pitkin  were  his, 
that  he  and  the  respondent  had  killed  them  at  his  house  on 
the  morning  of  April  24th,  and  that  he  went  with  the  respon- 
dei.t  to  Barre  the  day  when  the  respondent  sold  the  hens  to 
Pitkin.  The  evidence  of  the  state  tended  to  show  that  this- 
was  not  true.  The  court  instructed  the  jury  that  if  the 
respondent  had  produced  false  testimony  that  fact  would 
tend  to  show  that  he  was  guilty.  There  was  no  evidence 
indicating  that  he  had  produced  any  other  false  testimony 
than  that  of  Daniel  Magoon. 

It  appeared  that  about  a  week  subsequent  to  April  24ih 
the  respondent  was  again  at  the  store  of  Pitk.in  for  the  pur* 
pose  of  selling  some  more  hens  and  Pitkin  testified  that  the 
following  conversation  then  took  place  between  him  and  the 
respondent:  '*Mr.  Magoon  fetched  me  in  some  chickens  a 
week  after  that — I  should  think  about  a  week  after  that — 
and  I  asked  him  if  he  stole  those  chickens.  He  said,  no, 
but  he  expected  that  somebody  would  come  in  and  claim 
them,  and  I  says  to  him  :  'Those  chickens  were  killed  this- 
morning,  wern't  they?'  And  he  says,  'Yes,  they  were/ 
And  I  says,  'Those  other  chickens  wan't.'" 

Q.     What  did  he  say? 

A.     I  couldn't  say  as  he  said  anything. 

Q.     "The  other  chickens,"  what  chickens  were  they? 

A.  Those  were  the  ones  that  were  fetched  in  the  first 
day — those  he  had  trouble  about.  To  which  respondent 
excepted. 

yoAn    W.   Gordon  for  the  respondent. 
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The  silence  of  the  respondent  as  testified  to  by  Pitkin  was- 
not  admissible  as  evidence  against  him.  i  Greenl.  Ev.». 
s.  197  note  {?i)  ^  Mattocks  v.  Lyman  et  aL^  16  Vt.  113;: 
Gale  V.  Ward  et  a/.,  11  Vt.  152 ;  Drury  v.  Herveyy  126 
Mass  519,  522;  Whitney  v.  Houghton^  127  Mass.  527 ;. 
Brainard  v.  Buck^  25  Vt.  573 ;  Perry  v.  DoWy  59  Vt. 
61 ;   Vail  V.  Strongs  10  Vt.  457. 

Every  circumstance  relied  upon  to  convict  the  respondent 
must  be  established  beyond  a  reasonable  doubt,  i  Greenl. 
Ev.,  s.  13  note  (a),  McAleer  v.  JI/i:J/«rry,  58  Pa.  126; 
United  States  v.  Ross^  92  U.  S.  281 ;  Branch  et  al.  v. 
United  States,  100  U.  S.  693 ;  Rice,  Cir.  Ev.  s.  345  ; 
Burrill,  Cir.  Ev.  733 ;  i  Starkie,  Ev.  571  ;  Commonwealth 
v.  Webster,  5  Cush.  295  ;  State  v.  Williams,  27  Vt.  724 ; 
Sumner  v.  State,  36  Am.  Dec.  561  ;  State  v.  Holden,  42 
Minn.  350;  People  v.  Aiken,  66  Mich.  481;  Starkie,  Ev. 
9  Am.  ed-  s.  586. 

y.  G.  Harvey,  state's  attorney,  for  the  the  state. 

MUNSON,  J.  The  interview  with  Pitkin,  in  which  the 
respondent  failed  to  reply  to  a  remark  suggestive  of  his  guilt, 
was  legitimate  evidence.  It  is  properly  contended  that 
mere  silence  affords  no  ground  for  an  unfavorable  infer^ 
ence,  unless  the  circumstances  are  such  as  to  call  for  a 
reply.  Vailv.  Strong,  10  Vt.  457,  463.  But  we  think  the  cir- 
cumstances of  this  interview  were  such  that  the  respondent 
was  called  upon  to  reply.  The  situation  did  not  leave  him» 
at  liberty  to  treat  the  remark  as  idle  or  impertinent.  The 
conversation  was  with  one  to  whom  he  was  then  offering 
chickens  for  sale,  and  to  whom  he  had  previously  sold  the 
chickens  claimed  to  have  been  stolen.  If  Pitkin  suspected 
the  respondent's  honesty,  it  became  him  to  ascertain 
whether  he  was  being  made  the  purchaser  of  stolen  property  ^ 
and  when  the  honesty  of  the  respondent's  dealing  was  ques- 
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tioned  by  one  who  had  this  interest  in  the  matter,  the 
respondent  was  called  upon  to  meet  any  unfavorable  intima- 
tion made  in  regard  to  it. 

The  respondent  and  a  witness  produced  in  his  behalf 
both  testified  that  the  respondent  had  the  chickens  of  the 
witness,  and  that  the  two  killed  them  at  the  house  of  the 
latter  on  the  morning  of  the  day  they  were  sold  to  Pitkin. 
The  evidence  of  the  state  tended  to  show  that  this  testimony 
was  false  ;  but  outside  of  this  there  was  no  evidence  that  the 
respondent  had  procured  the  giving  of  false  testimony.  The 
court  charged  that  if  the  respondent  had  procured  a  witness 
to  testify  falsely  in  his  behalf  concerning  a  matter  material 
to  his  defence,  it  was  evidence  tending  to  show  that  he  was 
guilty  of  the  crime  charged.  It  is  said  that  this  instruction 
authorized  the  jury  to  infer  the  respondent's  procurement  of 
false  testimony  from  the  fact  that  false  testimony  was  given, 
and  to  infer  his  guilt  from  the  fact  of  this  procurement ;  and 
that  this  was  in  conflict  with  the  rule  which  forbids  the  bas- 
ing of  an  inference  upon  an  inference.  We  think,  how- 
ever, that  the  respondent's  procurement .  of  false  testimony 
was  not  in  this  case  an  inference  from  the  tact  that  false 
testimony  was  given,  but  a  matter  which  appeared 
directly  from  the  testimony  itself,  if  found  to  be  false.  If 
the  testimony  of  the  respondent's  witness  was  false,  the 
respondent  must  have  known  it,  for  it  purported  to  be  the 
recital  of  a  transaction  in  which  the  two  were  jointly 
"engaged ;  and  the  appearance  of  both  upon  the  stand  in 
support  of  a  fictitious  recital  of  this  nature  aflforded  evidence 
of  concerted  action.  The  character  of  the  testimony  bore 
directly  upon  the  question  of  the  respondent's  accountability 
for  its  production  ;  and  when  the  false  testimony  afforded 
this  inherent  evidence  of  its  intentional  use,  the  jury  might 
well  be  permitted  to  draw  from  it  an  inference  of  guilt. 

The  evidence  introduced  by  the  state  was  wholly  circum- 
stantial.    It  does  not  appear  what  circumstances  were  testi- 
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fied  to.  The  respondent  excepted  to  the  failure  to  charge 
* 'that  every  link  in  the  chain  of  circumstances  tending  to 
establish  guilt  should  be  made  out  beyond  a  reasonable 
doubt."  In  now  presenting  the  respondent's  claim  it  is  said 
the  jury  should  have  been  told  that  all  the  circumstances 
made  the  basis  of  a  conviction  were  to  be  established  beyond 
a  reasonable  doubt.  In  discussing  the  subject  of  circum- 
stantial evidence  the  court  said  to  the  jury  that ''the  true 
test  is  whether  the  facts  and  circumstances  proved  produce 
a  conviction  of  guilt  to  the  exclusion  of  all  reasonable  doubt."" 
It  can  hardly  be  doubted  that  this  sentence,  in  connection 
with  the  instructions  presumed  to  have  been  previously  given 
as  to  the  measure  of  proof  required  in  criminal  cases,  con- 
veyed to  the  minds  of  the  jury  all  that  the  respondent  now 
contends  that  he  was  entitled  to.  In  any  event,  the  respon- 
dent was  not  entitled  to  a  charge  in  the  language  presented 
to  the  court.  While  it  is  not  to  be  supposed  that  counsel 
intended  more  than  the  claim  as  now  stated,  it  is  certain  that 
his  language  was  of  broader  scope  and  covered  a  proposi- 
tion clearly  erroneous.  It  covered  not  only  the  circum- 
stances found  essential  to  a  conviction,  but  all  the  circum- 
stances which  tended  to  establish  guilt.  The  respondent's 
conviction  did  not  depend  upon  the  completion  of  the  chain 
as  the  state  undertook  to  establish  it.  It  was  for  the  jury  to 
put  together  the  links  upon  which  the  verdict  was  to  depend  • 
If  certain  facts  were  established  which  were  of  such  po- 
tency in  their  relations  to  one  another  and  to  the  matter  in 
issue  as  to  leave  in  the  minds  of  the  jurors  no  reasonable  doubt 
of  the  respondent's  guilt,  nothing  further  was  required.  If 
the  respondent  was  entitled  to  a  special  instruction  of  the 
nature  indicated,  it  was  not  with  reference  to  all  the  circum- 
stances which  tended  to  establish  guilt,  but  with  reference 
only  to  as  many  of  them  as  the  jury  found  essential  in  reach- 
ing their  conclusion. 

yudgment  that  there  is  no  error  in  the  proceedings^  and 
that  the  respondent  take  nothing  by  his  exceptions. 
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TOWN  OF  SPRINGFIELD 


TOWN  OF  CHESTER. 


October  Term,  1895. 


Pauper.     /Residence  upon  real  estate  of  wife. 


I,  A  person  havingf  no  property  of  his  own  and  unable  to  main- 
tain himself,  living  with  his  wife  in  her  house,  which  is  of 
the  value  of  sixty  dollars  and  mortgaged  for  thirteen  dollars, 
is  a  pauper,  and  a  town  furnishing  him  assistance  may  re- 
cover of  the  town  of  his  legal  residence  therefor  under 
No.  55,  Acts  1892. 

3.  The  fact  that  he  is  living  upon  the  free-hold  of  his  wife  is  im- 
material under  the  present  law. 

Action  for  the  support  of  a  pauper.  Trial  by  court  at  the 
May  term,  1895,  Windsor  county >  Taft,  J.,  presiding. 
Judgment  for  the  plaintiff.     The  defendant  excepts. 

Z.  M.  Read  for  the  defendant. 

The  alleged  paupers  owned  property  which  was  available 
for  their  support.  Londonderry  v.  Acton,  3  Vt.  132  ;  Brook- 
Held  v.  Hartlandy  6  Vt.  405  ;   Chelsea  v.  Brookfieldy  27  Vt. 

587- 

The  husband  and  wife  could  not  be  separated  and  the  wife 

could  not  be  removed  from  her  freehold.       Londonderry  v. 

Aclon,  ^   Vt.    122  \  Brookfield  v.    Hartland,  6   Vt.  401; 

Dummerston  v.   Newfane,  37  Vt.  9 ;    Walden  v.  Cabot,  25 
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Vt.  522;    Hartland  v.  Pomjret^   11   Vt.  440;    Rupert  v. 
Winhallj  29   Vt.  245  ;    Hartland  v.   Windsor^  29  Vt.  354 ; 
Dummerston  v.  Ncivfane^  37  Vt.  9. 

Gilbert  A.  Davis  and  Jerome  IV.  Pierce  for  the  plaintiff. 

The  act  of  1892  controls. 

MUNSON,  J.  The  plaintiff  had  judgment  below  for  the 
•sum  of  two  and  one-half  dollars,  expended  in  providing 
medical  attendance  for  one  John  P.  Wiley  subsequent  to 
the  passage  of  No.  55,  Acts  of  1892.  Wiley  and  his  wife 
lived  together  upon  premises  belonging  to  the  wife,  worth 
from  sixty  to  one  hundred  dollars,  and  mortgaged  for  thirteen 
•dollars.  The  place  consisted  of  a  poor  house,  upon  an  acre 
of  rocky  land.  They  had  no  personal  chattels,  other  than  a 
scanty  supply  of  household  furniture.  Wiley's  health  was 
not  good,  and  at  times  Mrs.  Wiley's  condition  was  such  that 
she  required  his  care ;  but  he  always  managed  to  raise  a 
few  potatoes  on  the  place,  and  generally  earned  from  twenty- 
five  to  thirty  dollars  during  the  summer.  At  the  time  the 
above  assistance  was  rendered  they  were  without  money. 

The  statute  provides  that  if  a  person  is  poor  and  in  need 
of  assistance  for  himself  or  family,  the  overseer  of  the  poor 
shall  relieve  such  person  or  his  family,  when  application  for 
such  assistance  is  made.  No.  55,  Acts  1892,  V.  S.,  3171. 
This  statute  further  provides  that  if  such  person  has  not  re- 
sided in  the  town  for  three  years  supporting  himself  and 
family,  and  is  not  of  sufficient  ability  to  provide  such  assist- 
ance, the  town  furnishing  the  same  may  recover  the  expense 
thereof  from  the  town  where  he  last  resided  for  three  >ears 
supporting  himself  and  family.  The  defendant  contends 
that  it  is  not  liable  under  this  provision,  because  of  the  own- 
ership of  the  place  above  described. 

It  is  true,  as  claimed  by  the  defendant,  that  under  the 
pauper  law  existing  prior  to  1886  the  wife  could  not  have 
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been  removed  from  her  freehold  estate,  and  that  the  husband 
could  not  have  been  separated  from  her.  But  we  think  the 
irremovability  of  a  person  under  the  old  law  is  not  determin- 
ative  of  the  right  to  recover  under  the  statute  above  recited. 
The  system  of  settlements  and  removals  was  entirely  swept 
away  by  the  law  of  1886.  This  court  afterwards  decided 
that  the  law  of  1886  did  not  permit  a  recovery  for  assistance 
given  to  an  actual  resident.  JVew  Haven  v.  Middlebury^ 
63  Vt.  399.  The  legislature  thereupon  passed  the  act  of 
1892,  which  was  the  same  in  substance  as  V.  S.,  3 171.  This 
enactment  permits  a  recovery,  if  the  person  relieved  has  not 
acquired  the  statutory  residence,  and  is  not  of  sufficient  abil- 
ity to  provide  the  assistance.  No  exception  is  made  in  terms^ 
and  we  find  nothing  to  justify  us  in  holding  that  one  was  in- 
tended. 

In  coming  to  this  conclusion  we  are  not  unmindful  of  the 
fact  that  the  provisions  of  the  former  law  in  regard  to  the 
care  and  control  of  paupers  chargeable  to  the  town  are  still 
retained.  R.  L.,  2815,  V.  S.,  3169.  It  is  provided  by  the 
section  cited  that  overseers  of  the  poor  shall  see  that  indi- 
gent persons,  as  long  as  they  remain  at  the  charge  of  their 
respective  towns,  are  suitably  relieved,  supported  and  em- 
ployed, either  in  the  poor  house  provided  by  the  town,  or  in 
such  other  manner  as  the  town  directs,  or  otherwise  at  the 
discretion  of  the  overseers,  and  that  overseers  shall  take  ef- 
fectual measures  to  prevent  such  persons  from  strolling  into 
other  towns.  It  may  be  true  that  an  overseer  could  not  as- 
sume any  control  of  a  pauper  which  would  interfere  with  his 
residence  upon  the  freehold  of  his  wife,  and  that  a  construc- 
tion of  V.  8.,  3171,  which  makes  a  town  liable  for  assistance 
rendered  to  a  pauper  thus  circumstanced  limits  in  this  respect 
the  effect  of  V.  8.,  3169.  But,  if  this  be  so,  we  think  the 
general  provisions  of  this  section  must  yield  to  the  plain  let- 
ter of  the  subsequent  enactment. 

So  this  piece  of  land  cannot  aflect  the  question  of  liability  > 
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unless  upon  the  ground  that  it  afforded  the  husband  suffi- 
cient means  to  provide  the  required  attendance.  It  is  not 
necessary  to  consider  whether  an  equity  of  this  amount  would 
meet  the  requirement  of  the  statute,  for  the  property  belonged 
to  the  wife,  and  could  not  be  disposed  of  by  the  husband. 
The  husband  could  live  upon  the  land,  but  it  was  not  other- 
wise available  for  his  relief.  Having  no  disposable  interest 
in  the  real  estate,  he  clearly  was  not  of  sufficient  ability  to 
provide  for  his  need. 

Judgment  affirmed. 


IN  RE  ROBERT  FITTON. 


January  Term,  1896. 


Habeas  Corf  us.     Effect  of  dismissing  an  appeal.       Trial 
aitthoui  Jormal  arrest, 

1.  \i m  habeas  corpus  ^roccQ(\\n^'&  in  the  U.  S.  Circuit   Court, 

the  relator  appeals  from  the  judgment  of  that  court  to  the 
U.  S.  Supreme  Court,  and  the  supreme  court  subsequently 
dismisses  the  appeal  for  the  want  of  prosecution,  the  judg- 
ment of  the  circuit  court  is  in  full  force  from  and  after  the 
filing  of  the  mandate  dismissing  the  appeal. 

2.  Habeas  corpus  does  not  lie  for  the  mere  correction  of  error ; 

and  in  general  one  confined  upon  sentence  following  con- 
viction will  not  be  released  upon  that  writ  unless  the  sen- 
tence is  void. 

3.  That  one  under  arrest  for  one  offense  is   brought  into   court 

and  put  upon  trial  for  a  different  offense  without  having  been 
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formally  arrested  upon  the  latter  indictment,  is  at  best  an 
irregularity  which  cannot  be  reached  by  habeas  corpus. 

Habeas  corpus.     Heard  at  the  January  term,  1896. 

Robert  Fiiton^  relator,  fro  se. 

W.   W.  Stickney  and  J.  G,  Sargent  for  the  state. 

No  irregularity  will  justify  a  discharge  upon  habeas  cor- 
pus unless  it  renders  the  proceedings  void.  Ex  parte  Tracy  ^ 
25  Vt.  93  ;  Ex  parte  Mitchell ^  104  Mo.  121 ;  In  re  Swan, 
iSoU.  S.  637. 

The  decision  of  the  U.  S.  Supreme  Court  dismissing  the 
the  appeal  was  a  final  judgment,  U.  S.  Rev.  Stat.  s.  766; 
Jugico  V.  Brush,  140  U.  S.  291. 

MUNSON,  J.  The  relator  was  indicted  for  perjury  at 
the  December  term  of  the  Windsor  county  court  in  1887, 
was  tried  on  said  charge  at  the  May  term  of  that  court  in 
1891,  and  on  conviction  thereof  was  sentenced  to  the  state 
prison  at  Windsor,  where  he  is  now  confined.  The  relator 
claims  that  his  detention  is  unlawful  because  of  illegalities  in 
the  proceedings  by  which  he  was  brought  to  trial. 

It  appears  that  after  this  indictment  was  found  the  relator 
absented  himself  from  the  state,  but  that  he  came  into  the 
state  at  Bennington  in  January,  1891,  as  John  Rice,  and 
was  afterwards  at  Troy  in  the  state  of  New  York.  It  being 
claimed  that  a  larceny  had  been  committed  at  Bennington 
by  the  person  known  as  John  Rice,  a  demand  for  the  surren- 
der of  such  person  was  made  by  the  governor,  but  his  requi- 
sition was  not  complied  with.  The  relator,  understanding 
that  there  were  some  informalities  in  the  papers  which  re- 
quired correction  ana  would  cause  delay,  consented  to  return 
to  this  state,  upon  receiving  from  the  officer  a  written 
statement  that  he  was  taken  only  upon  the  charge  of 
larceny.  He  was  held  to  bail  upon  this  charge  at  Ben- 
nington, and  upon  giving  satisfactory  surety  for  his  appear- 
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ance  therein,  was  arrested  upon  a  charge  of  intoxication, 
and  was  held  upon  that  charge  until  he  was  taken  on  a  capias 
issued  by  the  clerk  of  the  Windsor  county  court  upon  the 
above  indictment. 

Upon  being  committed  to  the  Windsor  county  jail  on  this 
arrest,  the  relator  obtained  a  writ  of  habeas  corpus  from  the 
United  States  district  judge,  which  writ  was  taken  into  the 
circuit  court  then  in  session,  and  upon  a  hearing  in  that  court 
the  relator  was  discharged  from  custody , with  protection  from 
arrest  for  one  day.  An  appeal  from  this  decision  was  taken 
to  the  supreme  court  by  both  the  relator  and  the  state,  and 
the  relator  was  released  on  giving  bail  for  his  appearance  to 
abide  the  decision  of  that  court.  The  case  was  taken  up  on 
the  relator's  appeal,  and  on  his  failure  to  prosecute  the  same 
the  cause  was  dismissed  April  22,  1891,  the  mandate  being 
filed  in  the  circuit  court  April  28.  The  petition  shows  fur- 
ther that  on  July  12,  1891,  the  relator  was  brought  into  the 
circuit  court  on  a  writ  of  habeas  corpus^  and  that  proceed- 
ings were  then  had  in  regard  to  his  bail. 

In  April,  1 891,  the  relator  was  in  Windsor  county  jail 
upon  a  warrant  of  commitment  issued  in  proceedings  for 
contempt,  and  while  so  in  confinement  he  was  again  com- 
mitted in  default  of  bail  upon  a  charge  of  jail  breaking.  He 
was  brought  to  trial  upon  this  last  named  charge  at  the  May 
term,  and  upon  conviction  was  sentenced,  June  13,  to  con- 
finement in  the  state  prison.  After  this,  the  relator  being 
thus  in  the  Windsor"  county  jail,  he  was  brought  into  court 
and  put  to  trial  upon  the  indictment  for  perjury  above  men- 
tioned ;  protesting,  however,  that  he  was  not  legally  called 
upon  to  make  answer  thereto.  There  was  no  rearrest  of 
the  relator  upon  the  charge  of  perjury. 

It  is  claimed  by  the  relator  that  he  was  under  the  jurisdic- 
tion of  the  circuit  court  by  reason  of  his  bail  until  July  12, 
and  so  was  not  amenable  to  the  state  court  at  the  time  of  his 
trial.     This  position  cannot  be  sustained.     The  dismissal  of 
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the  appeal  by  the  supreme  court  was  a  final  disposition  of 
the  matter,  and  left  the  judgment  of  the  court  below  in  full 
force.  When  the  mandate  of  the  supreme  court  was  filed 
in  the  circuit  court,  the  judgment  of  that  court  became 
complete,  and  was  thereupon  to  be  carried  into  effect. 
The  relator  could  then  have  delivered  himself  in  discharge 
of  his  bail  or  have  departed  without  relieving  his  bail. 
The  existence  of  the  bail  did  not  prevent  his  being  proceeded 
with  in  the  state  court  after  the  expiration  of  the  time  for 
which  he  was  given  protection.  This  point  was  made  on 
habeas  corpus  in  the  circuit  court  in  1893,  and  was  decided 
against  the  relator.  jRe  Fiiton^  55  Fed.  Rep.  271.  We 
know  of  no  ground  on  which  a  different  conclusion  can  be 
reached. 

But  the  relator's  principal  objection  is  that  he  was  tried 
without  having  been  re-arrested.  It  is  well  settled  that  the 
writ  of  habeas  corpus  cannot  be  given  the  effect  of  a  writ  for 
the  correction  of  errors  or  irregularities.  One  who  is  de- 
tained upon  a  sentence  following  conviction  will  not  ordi- 
narily be  entitled  to  relief,  unless  the  defect  is  such  as  to 
render  the  proceedings  void.  Ex  parte  Seiboldy  100  U.  S. 
375.  It  has  been  said  by  this  court  that  to  entitle  a  relator 
to  discharge  the  process  must  be  void  and  not  merely  erron- 
eous. Ex  parte  Kellogg  y  6  Vt.  509.  /;/  re  Greenough^  31 
Vt.  279.  The  inquiry  ordinarily  resolves  itself  into  one  re- 
garding jurisdiction.  A  want  of  jurisdiction  will  render  void 
a  proceeding  which  is  entirely  legal  in  form.  But  if  the 
court  has  jurisdiction  of  the  subject  matter  and  the  person, 
and  renders  such  a  judgment  as  it  would  be  authorized  to 
render  in  some  circumstances  in  cases  of  that  class,  the  pro- 
ceedings will  stand  the  test  of  this  writ,  however  irregular 
they  may  have  been.     See  26  Am.  Dec.  40  note. 

It  is  apparent  that  the  question  here  is  whether  the  court 
had  jurisdiction  of  the  person  of  the  relator  in  the  perjury 
proceeding.     He  clearly  was  not  before  the  court  by  virtue 
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of  the  arrest  made  at  Bennington,  for  he  had  been  discharged 
from  that  arrest  by  competent  authority.  It  is  not  claimed 
that  any  other  paper  for  his  arrest  or  detention  in  that  case 
was  ever  issued.  But  being  in  the  custody  of  the  sheriff 
upon  another  charge,  he  was  brought  into  court  and  put  upon 
trial.  An  arrest  in  a  criminal  case  is  defined  to  be  the  ap- 
prehending or  detaining  of  the  person  in  order  that  he  may 
be  forthcoming  to  answer  an  alleged  crime.  In  this  case  the 
person  was  forthcoming  for  trial,  although  the  detention 
which  kept  him  within  reach  of  the  court  was  upon  another 
charge.  He  was  in  fact  before  a  court  which  had  jurisdic- 
tion to  try  persons  charged  with  that  offense.  He  was  put  to 
trial  upon  an  indictment  pending  in  that  court.  The  utmost 
regularity  required  no  action  from  any  one  other  than  the 
court  and  it  officers.  The  objection  urged  would  have  been 
obviated  by  having  the  clerk  hand  the  sheriff  a  warrant  of 
arrest.  We  think  the  action  of  the  court  in  proceeding  with- 
out this  was  at  most  but  an  irregularity,  and  not  such  a  de- 
fect as  would  render  the  proceedings  void. 

Relator  remanded. 
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ELIZA  S.  HANCOCK 

V. 

W.  F.  CLARK,  APT. 


January  Term,  1896. 


Construction    of  contract.      Dividends    on    shares    sold. 

Usury. 


1 .  The  plaintiff  by  written  contract  sold  to  the  defendant  certain 

shares  of  bank  stock.  The  contract  provided  that  ^'  the 
sum  of  all  dividends  declared  each  year  on  all  shares  unpaid 
shall  be  in  lieu  of  interest  on  the  same."  Held^  that  the 
dividends  on  shares  not  paid  for  belonged  to  the  plaintiff. 

2.  Such  a  contract  would  not  be  usurious,  although  under  its 

operation  the  plaintiff  received  more  than  the  legal  rate  of 
interest  upon  the  purchase  price  of  her  shares. 

General  assumpsit.  Pleas,  the  general  issue,  payment 
and  tender.  Trial  by  jury  at  the  September  term,  1895, 
Orleans  county,  Start,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  sought  to  recover  dividends  declared  upon 
certain  shares  of  Barton  National  Bank  stock  in  January  and 
July,  1888.  December  27,  1884,  the  plaintiff  sold  and 
transferred  to  the  defendant  twelve  shares  of  Barton  National 
Bank  stock,  and  received  from  the  defendant  the  following 
writing : 

**  Glover,  Vt.,  Dec.  24th,  1887. 

*•  For  value  received,  for  twelve  shares  of  Barton  National 
Bank   stock,  I   promise   to  pay   Mrs.  E.  8.   Hancock,  or 
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bearer,  twelve  hundred  and  sixty  dollars  as  follows :  Two 
hundred  and  ten  dollars  on  delivery  of  said  stock  to  me,  and 
the  same  amount  each  year,  or  before,  thereafter,  until  the 
whole  is  paid.  The  sum  of  all  dividends  declared  each 
year  on  all  shares  unpaid  shall  be  in  lieu  of  the  interest  on 
the  same ;  but  if  at  any  time  between  the  declaring  of  such 
dividends,  such  shares  are  paid  for,  the  interest  on  such 
share,  or  shares,  shall  be  such  a  part  per  share  of  six  dol- 
lars as  the  time  bears  to  the  whole  year." 

At  the  date  of  the  transfer  the  defendant  paid  the  plaintiff 
$210  and  on  Feb.  29,  1888,  paid  to  the  plaintiff  $1050  more, 
making  in  all  the  sum  of  $1260. 

It  appeared  that  Jan.  2,  1888,  and  July  8,  1888,  there  had 
been  declared  a  dividend  of  three  dollars  on  each  of  said 
shares  at  each  of  these  dates,  that  the  defendant  received 
these  dividends,  and  that  no  part  of  the  same  had  ever  been 
paid  by  the  defendant  to  the  plaintiff. 

At  the  close  of  the  testimony  the  court  directed  a  verdict 
for  the  plaintiff. 

Cook  &  Redmond  for  the  defendant. 

If  a  contract  contemplates  the  payment  of  the  sums- 
claimed  by  the  plaintiff  it  is  a  usurious  one  and  cannot  be 
enforced.  Stevens  v.  Fisher^  23  Vt.  272 ;  Hathaway  v* 
Hagean,  59  Vt.  75. 

W.   W.  Miles  for  the  plaintiff. 

It  was  the  condition  of  the  contract  that  the  plaintiff  should 
have  the  dividends  in  lieu  of  interest  and  the  defendant  hav* 
ing  received  these  dividends  holds  them  to  the  use  of  the 
plaintiff.  Chitty's  PI.  339  n.  5  ;  Bikfordv.  Ins.  Co.y  67 
Vt.  419. 

ROSS,  C.  J.  The  only  contention  in  this  court,  is  in 
regard  to  the  construction  to  be  given  to  the  contract,  be- 
tween the  parties   of  Dec.    24th,  1887.     At  that  date  the 
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plaintiff  sold  and  transferred  to  the  defendant  twelve 
shares  of  the  capital  stock  of  the  Barton  National  Bank, 
for  which  the  defendant  paid  then  two  hundred  and 
ten  dollars  and  gave  his  obligation  to  pay  the  plain- 
tiff ten  hundred  and  fifty  dollars  additional,  payable  one-fifth 
each  year,  or  before,  thereafter  until  the  whole  was  paid. 
Then  follows  this  provision  :  **  The  sum  of  all  dividends  de- 
clared each  year  on  all  shares  unpaid  shall  be  in  lieu  of  the 
interest  on  the  same  ;  but  if  at  any  time  between  the  declar- 
ing of  such  dividends,  any  shares  are  paid  for,  the  interest 
on  such  share,  or  shares,  shall  be  such  a  part  per  share  of 
six  dollars  as  the  time  bears  to  the  whole  year."  The  de- 
fendant contends  that,  because  of  the  words,  *'sum  of  all 
dividends  declared  each  year,"  the  parties  intended  that 
interest  should  be  reckoned  on  the  shares  unpaid  for  at  their 
par  value  from  the  time  of  declaring  the  January  dividends 
each  year  to  the  end  of  that  year,  and  that  the  dividends  made 
that  year  are  to  be  added  together  and  their  sum  applied  as 
a  general  payment,  first  to  liquidate  the  interest  then  due, 
and  the  balance,  if  any,  to  be  applied  on  the  principal. 
We  do  not  think  the  language  used  evidences  such  an  inten- 
tion. No  interest  is  reserved  except  on  shares  paid  for  be- 
tween the  times  of  declaring  dividends.  It  is  clearly  ex- 
pressed that  the  dividends  on  the  unpaid  shares  are  to  be  in 
lieu  of  interest  on  the  same.  Whether  dividends  would  be 
declared,  and  if  so,  of  what  amount,  was  doubtful,  and  sub- 
ject to  contingencies.  If  interest  was  intended  to  be  reserved, 
we  should  have  expected  it  would  be  upon  the  amount  agreed 
to  be  paid  per  share  and  not  upon  the  par  value.  We  think 
the  parties  clearly  intended  to  give  the  plaintiff  the  dividends 
on  the  shares  unpaid  for  in  lieu  of  interest.  The  plaintiff  was 
to  take  the  risk  of  the  dividends  on  the  shares  not  paid  for 
being  sufficient  to  pay  the  interest  on  her  capi tar  invested  in 
them.  This  being  the  general  provision  between  the  parties, 
there  follows  the  provision  commencing  with  "but"  to  meet 
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a  condition  which  was  likely  to  occur,  inasmuch  as  the  con- 
tract left  the  time  of  payment  optional  with  the  defendant ; 
and  of  which  he  availed  himself.  If  the  defendant  elected 
to  pay  for  any  of  the  shares  between  the  declaring  of  divi- 
dends, then  he  was  to  pay  interest  on  such  shares  from  the 
time  of  the  last  dividend. 

Nor  does  this  construction  render  the  contract  usurious  as 
contended  by  the  defendant.  There  is  no  reservation  of  interest 
above  six  per  cent,  by  the  terms  of  the  contract,  nor  by  any 
understanding  of  the  parties.  It  was  wholly  uncertain 
whether  the  dividends  would  be  more  or  less  than  six  per 
cent,  per  annum.  Because  the  defendant  happened  to  select 
a  time  to  pay  for  the  shares  which  gave  the  plaintiff  more 
than  six  per  cent,  does  not  render  the  contract  usurious.  The 
sale  of  these  shares  was  shortly  before  an  expected  dividend. 
It  was  practically  a  sale  with  the  dividends  reserved  to  the 
plaintiff.  No  doubt  the  price  agreed  to  be  paid  per  share 
was  less  than  it  otherwise  would  have  been  but  for  the  fact 
that  by  the  terms  of  the  contract  the  plaintiff  was  to  have  the 
dividend  which  was  expected  to  be  made  in  a  short  time 
thereafter.  If  this  dividend  had  not  been  made  the  plaintiff 
would  have  failed  to  receive  anything  for  the  use  of  her  in- 
vestment since  the  dividend  next  before  the  making  of  the 
contract. 

Judgment  0/  the  county  court  is  affirmed. 
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CITIZENS'  SAVINGS  BANK  AND  TRUST  CO.. 


HORACE  F.  GRAHAM,  ASSIGNEE. 


January  Term,  1896. 


Insolvency.     Debtor  may  mortgage  to  secure  deposit  witk 
court  of  insolve7icy  and  attorneys  fees. 


An  insolvent  debtor  may  execute  a  valid  mortgage  of  his  property 
to  secure  his  «ittorne}s  for  advancing  the  thirty  dollars^ 
which  the  statute  requires  to  be  deposited  with  the  court  of 
insolvency  upon  the  filing  of  the  petition,  and  for  their 
services  in  instituting  proceedings  in  insolvency  and  obtain- 
ing his  discharge. 

Foreclosure  of  mortgage.  Heard  at  the  September  term> 
1895,  Orleans  county,  upon  the  pleadings  and  a  master's 
report.  Start,  Chancellor,  decreed  for  the  orator  to  the  full 
amount  of  the  note  as  to  all  the  defendants  except  Graham, 
and  to  the  amount  of  thirty  dollars  and  interest  as  to  him. 
The  orator  appeals. 

Bates  cf"  May  for  the  orator. 

The  mortgage  in  question  was  valid  as  against  insolvency^ 
In  Re  Parsons^  150  Mass.  343  ;  In  Re  Rosenfieldj  2  N.  B. 
R.  122  ;  In  Re  Kcefer,  4  N.  B.  R.  389 ;  In  Re  Sinclair,  38 
Moak  170. 

Cook  &  Redmond  for  defendant  Graham. 
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THOMPSON,  J.  January  23,  1894,  the  defendant  Con- 
ner was  an  insolvent  debtor,  and  contemplated  voluntary 
proceedings  in  the  court  of  insolvency  to  procure  himself  to 
be  adjudged  such  a  debtor,  and  thus  secure  to  himself  and 
his  creditors,  the  rights  and  benefits  accorded  by  law.  At 
that  time  there  was  a  suit  pending  in  the  supreme  court  in 
favor  of  I.  T.  Patterson  against  him  and  others,  in  which 
judgment  had  been  rendered  against  the  defendants  for 
about  one  thousand  dollars  and  costs  of  suit  and  a  certified 
execution  granted  against  all  the  defendants.  If  this  judg- 
ment was  aflSrmed  it  would  take  all  of  Conner's  property  to 
pay  it.  It  was  understood  that  Patterson  and  those  in 
interest  in  that  suit,  would  oppose  Connor's  discharge,  if  he 
should  be  adjudged  an  insolvent  debtor.  He  had  no  money 
to  pay  the  thirty  dollars  required  to  be  deposited  with  his 
petition  in  the  court  of  insolvency.  Matters  standing  thus» 
Conner  on  January  23,  1894,  executed  and  delivered  to  his 
attorneys.  Bates  &  May,  his  note  for  one  hundred  dol- 
lars payable  with  interest  to  their  order  in  six  months  and 
the  mortgage  in  question  securing  the  same,  for  the  purpose 
of  raising  money  for  the  deposit  of  thirty  dollars  and  seventy 
dollars  for  their  services  in  making  his  petition  and  sched- 
ules in  insolvency,  and  attending  to  the  matter  in  the  court 
of  insolvency  so  far  as  was  necessary  on  the  part  of  Conner 
to  secure  his  discharge.  On  the  same  day.  Bates  &  May 
procured  the  note  to  be  discounted  by  the  orator,  who,  the 
master  finds,  took  it  in  good  faith,  in  due  course  of  business, 
while  current,  and  paid  therefor  one  hundred  dollars. 
Bates  &  May  made  Conner's  petition  and  schedules  in  insol- 
vency and  deposited  thirty  dollars  of  the  money  received  by 
the  discount  of  the  note,  with  the  court  of  insolvency  for  the 
district  of  Orleans,  on  the  same  day,  at  which  date  the  peti- 
tion was  filed  in  that  court.  Such  proceedings  were  had 
thereon,  that  Conner  was  adjudged  to  be  an  insolvent  debtor, 
February  12,  1894,  and  on  the  same  day  defendant  Graham 
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was  duly  appointed  assignee  of  his  estate,  accepted  the  trust 
and  duly  qualified  therefor. 

Bates  &  May  appeared  for  all  the  defendants  in  the  case 
of  Patterson  against  defendant  Conner  and  others  in  the 
supreme  court.  After  Conner  had  been  adjudged  an  insol- 
vent debtor,  they  suggested  the  proceedings  in  insolvency, 
and  moved  for  a  continuance  under  V.  S.,  s.  2071,  until  the 
question  of  his  discharge  should  be  determined.  This 
motion  was  sharply  contested,  but  was  granted  by  the 
supreme  court.  Mr.  May  has  been  to  Newport  once  or 
twice  since  to  attend  hearings  in  said  insolvent  estate,  where 
matters  incidentally  connected  with  Conner's  discharge, 
were  involved. 

The  master  finds  that  the  seventy  dollars,  retained  by 
Bates  &  May,  is  a  reasonable  compensation  for  these  ser- 
vices, and  for  such  as  they  are  likely  to  have  to  render  here- 
after in  aiding  Conner  to  obtain  his  discharge.  Counsel  for 
defendant  Graham,  admits  in  argument,  that  it  is  a  reason- 
able compensation  for  their  services  already  rendered. 

The  assignee  contends  that  the  note  and  mortgage  are 
void  at  his  election,  because  they  are  in  violation  of  V.  S.,  s. 
2142,  prohibiting  transfers  of  property  with  a  view  to  pre- 
vent its  coming  into  the  hands  of  the  assignee. 

Under  the  United  States  Bankruptcy  Acts,  it  seems  to 
have  been  well  settled  that  a  person  intending  to  file  a  vol- 
untary petition  in  bankruptcy,  had  a  right  to  pay  counsel  in 
advance  for  services  to  be  rendered  in  procuring  his  dis- 
charge, and  was  not  limited  to  such  services  as  were  neces- 
sary to  get  the  property  into  the  hands  of  the  assignee.  In 
Re  RoscufichU  2  Bankr.  Reg.  116 ;  /;/  Re  Keifer^  4  Bankr. 
Reg.  389.  The  provision  of  the  insolvency  law  of  Massa- 
chusetts in  respect  to  transfers  of  property  to  prevent  its 
coming  into  the  hands  of  the  assignee,  is  like  ours.  In 
Parsons^  -petitioner,  150  Mass.  343,  it  was  held  that  a  mort- 
gage executed  in  good  faith  by  a  person  about  to  file  a  vol- 
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untary  petition  in  insolvency  to  his  attorney  to  secure  him  a 
reasonable  compensation  for  services  to  be  rendered  in  pro- 
curing a  discharge  in  insolvency,  is  valid. 

The  purpose  of  our  insolvency  laws,  is  twofold,  viz.  :  to 
provide  for  an  equal  distribution  of  the  debtor's  estate  among 
his  creditors,  and  to  discharge  him  from  his  debts  and  thus 
permit  him  to  start  his  business  life  anew  and  retrieve  his  for- 
tune if  he  can.  They  are  remedial  and  humane  in  their 
spirit  and  purpose.  Clearly  this  note  and  mortgage  were 
valid  to  the  extent  of  the  thirty  dollars,  deposited  with  the 
court.  If  Conner  had  had  the  money,  the  law  required  him 
to  deposit  the  thirty  dollars.  Not  having  it,  he  could  raise 
it  by  mortgaging  his  property.  Under  the  English  Bank- 
ruptcy Law,  the  assignee  cannot  recover  money  bona  fide 
paid  by  a  debtor^to  his  solicitor  to  defray  counsel  fees  and 
other  legal  expenses  in  opposing  proceedings  in  bankruptcy 
that  have  been  commenced  against  him,  although  adjudica- 
tion follows,  and  the  solicitor  knew  of  the  acts  of  bankruptcy 
on  which  the  proceedings  were  based.  In  Re  Sinclair^  15 
Q^  B.  L.  R.  616.     In  that  case  the  court  said  : 

**It  is  right  that  a  man  should  have  legal  advice  and 
assistance  against  a  bankruptcy  petition,  but  if  a  solicitor 
has  to  refund  money  paid  him  for  such  a  purpose,  a  man 
would  be  left  defenseless.     Nobody  would  act  for  him." 

Under  our  insolvency  law,  the  insolvent  debtor  is  clearly 
interested  in  the  settlement  of  his  estate  in  everything  which 
may  effect  his  discharge,  and  we  think  he  may  give  a  mort- 
gage of  his  property  in  good  faith  to  secure  a  reasonable 
compensation  to  his  attorney  for  preparing  his  petition  and 
schedules,  securing  an  adjudication  of  insolvency,  and  pro- 
curing the  debtor's  discharge.  Such  an  act  carries  out  the 
intent  and  spirit  of  the  law,  instead  of  defeating  it.  Such 
services  ordinarily  would  not  be  onerous  and  the  compen- 
sation would  be  small.  If  the  mortgage  should  be  found  to 
be  a  device  to  defeat  creditors,  it  would  not  stand.  If  the 
mortgage  is  foreclosed  in  equity,  what  is  a  reasonable  corn- 
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pensation  to  the  attorney,  can  be  determined  by  the  court  of 
chancery.  If  the  mortgaged  premises  are  sold  under  V.  S., 
s.  2076,  the  amount  of  the  lien  can  be  determined  by  the 
court  of  insolvency,  if  it  has  power  to  do  so.  If  its  powers 
are  inadequate,  resort  can  be  had  to  equity.  It  is  urged  that 
courts  of  insolvency  will  make  extravagant  allowances  to 
attorneys,  under  this  holding.  To  this  it  need  only  be  said, 
that  it  is  our  duty  to  declare  the  law  as  it  is,  and  that  it  is  to 
be  presumed  that  all  courts  will  act  honestly  and  with  sound 
discretion  in  its  administration.  If  abuses  arise  in  the 
courts  of  insolvency,  the  legislature  can  correct  them. 

As  we  construe  the  report,  the  services  rendered  and  to  be 
rendered  by  Bates  &  May  relate  only  to  assisting  the  debtor 
to  be  adjudged  an  insolvent  debtor  and  to  procuring  his  dis- 
charge. Hence  it  is  not  necessary  to  consider  what  would 
be  the  result  if  the  note  and  mortgage  embraced  services  of 
a  broader  nature,  so  that  it  might  be  invalid  in  part,  or  alto- 
gether. 

Decree  reversed  and  cause  remanded  with  mandate  that 
decree  be  entered  for  orator  for  amount  0/  note  and  costs . 

Munson,  J.,  dissents. 
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ELLA  BUGBEE  v.  O.  B.  BOYCE  ET  ALS. 


May  Term,  1895. 


Comynitment  for  failure  to  disclose. 


1.  Process  good  upon  its  face  justifies  the  officer  executing  it. 

2.  A  person  found  intoxicated  may,  under  No.   127,  Acts  1884, 

after  conviction,  be  committed  for  refusal  to  disclose. 
Held^  that  a  warrant  of  commitment  which  stated  that  the 
respondent  had  been  charged  with  having  been  found  intoxi- 
cated and  that  the  justice  had  found  that  the  respondent  had 
been  intoxicated,  showed  jurisdiction  in  the  justice  to  issue 
the  warrant. 

3.  By  conviction  as  used  in  the  statute  is  meant  ascertainment  of 

guilt,  not  sentence  or  judgment. 

Case  for  false  imprisonment.  Heard  upon  the  report  of  a 
referee  at  the  June  term,  1894,  Caledonia  county,  Tyler, 
J.,  presiding.  Judgment  for  the  defendants.  The  plaintiff 
excepts. 

The  first  warrant  under  which  the  plaintiff  was  confined 
was  as  follows : 

«*  State  of  Vermont 

V. 

Ella  Bugbee. 
*'State  OF  Vermont,  >  To  any  sheriflT  or  constable  in  the 

Caledonia  County,     >  State,  Greeting  : 

"Whereas,  Lorenzo  Warren,  special  prosecutor  for  the 
town  of  Burke,  on  the  eleventh  day  of  May,  A.  D.  1892,  at 
Burke,. in  said  county,  brought  before  us,  Wendell  Silsby,  a 
justice  of  the  peace  within  and  for  said  county  of  Caledonia, 
^aid  Ella  Bugbee,  charging  her,  the  said  Ella  Bugbee,  with 
with  having  been  found  intoxicated  on  the  fifth  day  of  May, 
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A.  D.,  1892,  and  the  fact  being  found  by  me  that  the  said 
Ella  Bugbee  had  been  intoxicated,  she  was  by  me  ordered  to 
disclose  under  oath  the  place  where  and  the  person  of  whom 
the  liquor  producing  intoxication  was  obiained,  and  the  attend- 
ing circumstances  agreeably  to  the  law  relating  to  the  traffic 
in  intoxicating  liquor,  and  the  said  Ella  Bugbee  having  neg- 
lected and  refused  so  to  do,  therefore,  by  the  authority  of 
the  State  of  Vermont,  you  are  hereby  commanded  to  take 
the  body  of  the  said  Ella  Bugbee  and  her  commit  to  the 
keeper  of  the  jail  in  St.  Johnsbury,  in  the  county  of  Cale- 
donia aforesaid,  within  the  said  prison,  who  is  hereby  com- 
manded to  received  the  said  Ella  Bugbee  and  her  safely 
keep  until  she  makes  such  disclosure  or  is  discharged  by 
me  or  otherwise  by  order  of  law. 

'*  Hereof  fail  not  and  due  return  make.  Given  under  my 
hand  this  12th  day  of  May,  A.  D.  1892. 

''WENDELL  SILSBY, 
''Justice  of  the  Peace.'* 

Alexander  Dunneti  for  the  plaintiff. 

Harry  Blodgett  and  W.  P.  Stafford  for  defendant. 

The  warrants  under  which  the  plaintiff  was  detained  were 
regular  in  form  and  justified  the  defendants.  State  v. 
Hodgson^  66  Vt.  134 ;   O'Neilv,   Vermont  144  U.  S.  323. 

MUNSON,  J.  The  justification  of  the  defendants  de- 
pends upon  the  sufficiency  of  the  warrants  under  which 
the  plaintiff  was  committed.  An  officer  is  justified  in  exe- 
cuting a  process  that  is  good  upon  its  face.  Gage  v. 
Barnes^  11  Vt.  19S  ;  Churchill  v.  Churchilly  12  Vt.  661. 
It  is  not  claimed  that  the  case  discloses  any  ground  on  which 
the  magistrate  can  be  held  liable,  if  the  warrants  are  suffi- 
cient to  justify  the  officer. 

It  appears  from  the  warrants  that  the  plaintiff  was  brought 
before  the  defendant  Silsby,  a  justice  of  the  peace,  on  the 
nth  day  of  May,  1892,  by  the  defendant  Warren  as  special 
prosecutor,  charged  with  having  been  found  intoxicated  on  the 
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5th  day  of  that  month.  This  recital  indicates  that  the  proceed- 
ing against  the  plaintiff  was  under  R.  L.,  3812,  as  amended 
by  No.  36,  Acts  of  1888,  and  that  her  disclosure  was  re- 
quired by  virtue  of  No.  127,  Acts  of  1884.  It  certainly  fails 
to  show  a  summary  arrest  under  R.  L.,  3814,  and  a  disclosure 
under  R.  L.,  3816.  The  difference  between  the  proceeding 
underR.L.,  3812,  and  that  under  R.  L.,  3814,  is  explained  in 
Re  Emtna  Pierce^  46  Vt.  374. 

The  form  of  a  warrant  of  commitment  given  in  R.  L.,  3864, 
was  prepared  for  use  upon  a  refusal  to  disclose  under  the  re- 
quirements of  R.  L.,  3816,  and  is  not  entirely  applicable  to 
a  case  of  refusal  under  No.  127,  Acts  of  1884.  The  magis- 
trate made  use  of  this  form  in  drawing  the  warrants  in  ques- 
tion, omitting  such  parts 'as  refer  to  a  disturbance  of  the  pub- 
lic peace.  But  if  the  warrants  fairly  show  an  authority  to 
commit  for  a  refusal  to  disclose  after  a  conviction  under  R. 
L.,  3812,  they  are  a  sufficient  justification. 

The  statement  in  the  warrants  that  the  plaintiff  was 
charged  with  having  been  found  intoxicated,  embodies  a  cor- 
rect designation  of  the  offense  punishable  under  R.  L.,  3812. 
If  the  warrants  fairly  show  a  legal  conviction  of  that  offense, 
they  show  that  the  magistrate  had  authority,  under  No.  127, 
Acts  of  1884,  to  commit  the  plaintiff  for  a  refusal  to  disclose. 
The  plaintiff  claims  that  both  warrants  are  defective  in  that 
they  fail  to  show  this  conviction. 

The  court  is  authorized  to  require  thisdisclosure  when  the 
person  is  **  convicted."  The  plaintiff  contends  that  a  con- 
viction consists  in  a  judgment  of  the  court  that  the  respond- 
ent is  guilty.  The  judgment  rendered  against  the  defend- 
ant in  a  criminal  proceeding  is  that  which  declares  his  pun- 
ishment, and  it  is  usually  denominated  the  sentence.  Rap. 
Diet.  Tit.  judgment  s.  23  ;  Bouv.  Diet.  Tit.  sentence ;  i 
Chit.  Cr.  Law.  701  et  seq.  While  the  term  *'  conviction  " 
may  refer  to  the  judgment  or  sentence  of  the  court,  it  ordinarily 
refers  to  the  ascertainment  of  the  respondent's  guilt.      The 
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Kingv.  Turner^  15  East 570 ;  Com,  v.  Lockivoody  109  Mass. 
323  :  12  Am.  Rep.  699.  The  judgment  on  verdict,  or  other 
judicial  declaration,  which  sometimes  precedes  the  sentence, 
is  not  needed  to  complete  the  finding  of  guilt.  That  is  as- 
•certained  whenever  a  plea  or  verdict  of  guilty  is  accepted 
and  entered  of  record.  So  these  warrants  are  not  made  defect- 
ive by  their  failure  to  recite  the  rendition  of  a  judgment,  un- 
less the  statute  requiring  a  disclosure  upon  conviction  be 
held  to  refer  to  the  judgment.  But  the  term  «*  convicted,*' 
as  here  used,  evidently  refers  to  the  ascertainment  of  guilt, 
and  not  to  the  judgment  of  the  court.  The  ground  for  re- 
quiring a  disclosure  regarding  the  procurement  of  liquor  is 
-complete  when  the  fact  of  intoxication  is  established.  There 
is  nothing  involved  in  the  disclosure  nor  its  consequences 
that  depends  upon  a  previous  rendition  of  judgment. 

It  is  sufficient,  then,  if  the  warrants  fairly  disclose  a  con- 
viction in  the  usual  sense  of  the  term.  A  conviction  could 
be  had  only  by  an  admission  of  guilt  or  the  verdict  of  a 
jury.  R.  L.,  1612.  The  first  warrant  recites  a  finding  by 
the  justice  that  the  respondent  had  been  intoxicated.  A  ma- 
jority of  the  court  think  the  fair  meaning  of  this  is  that  the 
plaintiff  was  adjudged  guilty  by  the  court  upon  proceedings 
previously  had  in  due  course.  The  writer  of  the  opinion  is 
unable  to  concur  in  this  view,  and  would  hold  the  first  war- 
rant insufficient.  But  to  the  second  warrant  there  is  a  pre- 
liminary recital  that  the  respondent  had  pleaded  guilty  to 
the  charge  of  intoxication.  Upon  this  recital,  the  further 
statement  of  her  having  been  found  by  the  justice  to  have 
been  intoxicated,  could  not  be  taken  to  disclose  an  illegal 
trial. 

Judgment  affirmed. 
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H.  I.  STANLEY  v.  S.  TURNER. 


January  Term,  1896. 


Action  for  rent.     Commencement  of  suit.     Recovery  0/  en- 
tire month.     Payment. 


1.  In  assumpsit  for  the  non-payment  of  rent,  the  plaintiff  cannot 

recover  for  that  accruing  after  the  commencement  of  the 
suit. 

2.  For  the  purpose  of  fixing  this  limit,  the  date  of  service  is  the 

commencement  of  the  suit. 

3.  If  the  rent  is  payable   monthly  the  plaintiff  cannot   divide  a 

month,  but  can  only  recover  for  the  entire  months  due  at 
the  date  of  service. 

4.  The  defendant  did  certain  work  for  the  plaintiff  a fler  the  be- 

gmning  of  the  tenancy.  The  referee  found  that  the  parties 
agreed  what  that  was  due  for  this  work  should  be  applied  as 
a  payment  upon  the  rent,  but  that  the  price  was  not  agreed 
upon.  Held^  that  it  should  be  so  applied  at  what  the  work 
was  reasonably  worth. 

Assumpsit  for  rent.  Plea,  the  general  issue  and  payment. 
Heard  upon  the  report  of  a  referee  at  the  September  term, 
1895,  Franklin  county,  Munson,  J.,  presiding.  Judgment 
for  the  plaintiff.     Both  parties  except. 

Rustedt  iSc  Lochland  for  the  plaintiff. 

The  defendant  has  filed  no  plea  in  offset ;  therefore  his 
account  cannot  be  so  applied.  Fulton  v.  Wiley ^  32  Vt. 
762. 

The  items  for  team  work  were  no  more  a  payment  than 
the  other  items  of  the  account.     The  price  was  left  for  future 
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adjustment.     Strong  v,  McConnell^  lo  Vt.   231;   Cushman 
V.  Hall,  28  Vt.  656 :    Jcwett  v.  Winshif,  42  Vt.  206. 

A.  K.  Brozvn  for  the  defendant. 

It  was  mutually  agreed  that  the  defendant's  account  for 
work  should  be  applied  in  payment  of  rent,  and  it  must 
therefore  be  held  to  have  extinguished  the  rent  as  it  fell  due. 
Davis  y.  Petit,  27  Vt.  216;  Stevens  v,  Tuttle,  ^Yx.,  519; 
Bceman  v.  Webster,  15  Vt.  141  ;  Bronson  v.  Rugg,  39  Vt. 
241  ;  Pierce  v.  Clark,  i  Tyler  140. 

ROSS,  C.  J.  I.  The  plaintifFs  contention  that  he  can 
recover  rent  falling  due  after  the  commencement  of  the 
suit  cannot  be  sustained.  Waterman  v.  Buck,  58  Vt. 
529.  He  excepted  to  the  judgment  of  the  county  court, 
because  it  limited  his  right  of  recovery  of  rent  to  the 
date  of  the  writ.  By  this  holding  the  date  of  the  writ 
is  treated  as  the  commencement  of  the  suit.  The  writ 
is  dated  July  6,  1891,  but  was  not  served  until  August 
I,  1891.  The  service  of  the  writ  is  the  commence- 
ment of  the  suit  for  the  recovery  of  damages  and  for  most 
purposes,  except  for  interrupting  the  running  of  the  statute 
of  limitations.  Hall  v.  Peck,  10  Vt.  474;  AIcDaniels  v. 
Reed,  17  Vt.  674;  Hawley  v.  Soper,  18  Vt.  320;  Strong 
V.  Edgerton;  22  Vt.  249;  Day  v.  Lamby  7  Vt.  426.  Until 
its  service  no  jurisdiction  is  acquired  over  the  defendant. 
Until  then  the  defendant  is  not  called  upon  to  reply,  but 
should  then  be  compelled  to  reply  to  all  claims  then  due  the 
plaintiff,  properly  declared  for.  Hence  when  demand  must 
be  made  to  perfect  a  right  of  action,  it  is  sufficient  if  it  precede 
the  service  of  the  writ,  although  the  writ  is  in  the  hands  of  the 
officer.  But  where  it  is  incumbent  upon  the  plaintiff  to  take 
some  action  to  save  his  right  from  becoming  barred  by  delay, 
or  by  remaining  at  rest,  then,  when  he  sues  out  his  writ, 
although  it  be  not  served   immediately,  if  service  thereof  is 
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made  within  the  time  limited  by  law,  the  action  is  deemed 
to  have  been  commenced  so  far  as  regards  the  plaintiff. 

The  referee  has  found  that  the  defendant  was  to  pay  the 
rent  commencing  to  accrue  May  i,  1891,  monthly,  at  the 
rate  of  three  dollars  per  month.  The  plaintiff  could  recover 
only  for  the  full  month's  rent  which  had  accrued  when  he 
served  his  writ.  He  could  not  divide  the  rent  for  the 
month  of  August  and  recover  rent  for  the  four  days  of 
that  month  which  had  elapsed  when  his  writ  was  served. 
But  he  could  recover  rent  for  the  months  of  May,  June 
and  July  and  for  the  use  of  the  land ;  in  all  fourteen 
dollars.  The  court  erred  in  limiting  the  plaintiff's  right  of 
recovery  of  rent  to  the  date  of  the  writ. 

II.  The  defendant  excepted  to  the  judgment  "for  that 
upon  the  findings  of  the  referee  the  item  of  thirteen  dollars 
fifty  cents  should  be  treated  as  a  payment".  This  item  is 
for  team  work  done  by  the  defendant  for  the  plaintiff  on 
April  30  and  on  several  days  in  May,  1891,  as  found  by  the 
referee,  *'to  apply  on  the  rent  of  the  plaintiff's  premises  and 
it  was  so  expected  by  the  plaintiff. "  Before  the  earliest 
date  the  defendant  was  in  occupation  of  the  plaintiff's  prem- 
ises for  which  he  was  to  pay  the  rent  monthly.  The  rent 
was  to  commence  to  accrue  May  i,  1891.  This  agreement 
was  made,  when  the  work  was  performed,  at  a  time 
when  the  tenancy  was  existing.  If  the  finding  makes 
this  item  a  payment  in  advance  on  the  rent,  it  operated  to 
extinguish  the  rent  as  it  became  due  from  month  to  month. 
We  have  quoted  all  which  the  referee  has  found  directly  upon 
whether  this  work  was  a  payment  on  the  rent.  He  neither 
finds  that  the  parties  did,  nor  did  not  agree  upon  the  price 
per  day  for  the  work.  He  allows  a  smaller  price  per  day 
than  charged  by  the  defendant  and  says  his  allowance  is 
reasonable.  Whether  by  this  he  means  that  the  parties  did 
not,  at  the  time  the  work  was  done,  agree  upon  the  price  per 
day  for  the  work,  but  impliedly  left  the  price  to  be  fixed  as 
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the  law  will  deterntine  it  when  no  price  is  agreed  upon,  at 
a  reasonable  price,  he  has  not  informed  us.  But  he  has 
clearly  found  that  the  defendant  did  the  work,  not  to  be 
applied  at  some  future  time,  but  to  apply  on  the  rent,  and 
that  the  plaintiff  so  expected  it  to  apply.  We  think  this 
finding  makes  this  item  a  payment  on  the  rent.  The  defen- 
dant understood  that  the  price  of  the  work,  whatever  it  might 
be,  was  a  payment  of  so  much  on  the  rent  of  the  premises  of 
which  he  was  then  in  occupation  and  the  plaintiff  received  it 
as  such  payment.  Nothing  further  was  to  be  done  by  either 
party  before  its  application  as  a  payment  on  the  accruing  rent 
was  to  be  made.  Where,  by  the  understanding  of  the 
parties,  something  further  is  to  be  done,  or  transpire,  before 
the  item  is  to  become  a  payment,  the  law  will  not  apply  it  as 
such.  Strong  V.  McConnell^  lo  Vt.  231  ;  Chillis  v.  IVood,  11 
Yt.  ^66  ;  Brooks  v.  y^w^/,  14  Vt.  476  ;  Cuskman  v.  Estate 
ofHalU  28  Vt.  656  ;  Bronson  v.  Rugg^  SpVt.  241 ;  Jcwett 
V.  Winship^  42  Vt.  204.  Bronson  v.  Bugg^  apparently 
holds,  where  only  an  agreement  exists  to  apply  a  sum  when 
it  shall  be  received  on  a  debt  and  the  party  collects  the  debt 
after  receiving  it  without  making  the  application  that  he  can- 
not set  up  his  failure  to  fulfill  his  agreement  to  defeat  the 
other  party's  right  to  recover  for  the  item.  But  Lapham  v. 
Kelleyy  35  Vt.  195,  clearly  holds,  that  in  such  a  case  if  the 
party  receiving  the  money  agrees  to  apply  it  in  payment  of  a 
subsisting  debt,  when  he  brings  suit  to  enforce  collection  of 
the  debt  the  party  making  the  payment  may  insist  upon  the 
application  being  made.  The  other  items  of  mutual  deal  found 
due  the  defendant  from  the  plaintiff  cannot  be  recovered  by 
the  defendant  in  this  action,  which  is  assumpsit.  The 
defendant  has  not  filed,  as  he  might,  any  plea  nor  declaration 
in  set  off.  For  this  failure,  these  items  are  not  considered. 
This  sustains  the  exceptions  of  both  parties. 

yudgincfit  reversed.  ^Judgment  for  the  plaintiff  to  re- 
cover  50  cents  zuith  interest  from  August  ^,  iSgiy  and  no 
costs  to  either  party  in  this  court. 
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ABBIE  M.  FOSTER  v.  HENRY  H.  HANCHETT. 


January  Term,  1896. 


Breach  of  promise,      Unchastiiy  as  a  defense.      Construe- 
Hon  of  exceptions. 


1.  In  an  action  for  breach  of  promise  to  marry,  that  the  defen- 

dant learned  after  making  the  promise  that  the  plaintiff  was 
an  unchaste  woman,  is  a  defense. 

2.  General  reputation  of  unchastity  is  not  a  bar. 

3.  I/e/dythiit  the  words  "loose  and  immodest"  was  used  in  the 

bill  of  exceptions  were  equivalent  to  unchaste. 

Breach  of  promise  to  marry.  Plea,  the  general  issue* 
Trial  by  jury  at  the  May  term,  1895,  Windsor  county, 
Taft,  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiff.    The  defendant  excepts. 

Hunton  (Sr  Stiekney  9iHiX  IV.  E.  Johnson  for  the  defen- 
dant. 

If  the  defendant  ascertained,  after  making  the  contract  to 
marry,  that  the  plaintiff  was  unchaste,  he  was  thereby  ab- 
solved from  his  contract.  Boynton  v.  Kelloggy  3  Mass. 
189;  Wtllard  V.  Stone^  7  Cowen  22  ;  Palmer  v.  Andrews^ 
7  Wend.  142  ;  Irving  v.  Greenwood^  i  C.  &  P.  350 ;  Cap- 
en  hart  V.  CarradinCy  4  Strob.  42  ;  Butler  v.  Esehelmany 
18  111.  44  ;  Berry  v.  Bakeman^  44  Me.  164  ;  Bell  v.  Eaton y 
28  Ind.  468. 

Tarbell  &  Whithaniy  Dillingham^  Huse  <t  Hozvland^  and 
J.  J.  Wilson  for  the  plaintiff. 
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The  bad  reputation  of  the  plaintiff  cannot  be  shown  in  bar. 
Baddely  v.  Morilock  and  zvife,  3  Eng.  C.  L.  67  ;  Butler  v. 
Eschlmen^  18  III.  44-4S  ;  Capchart  v.  Carridinc^  4  Strob. 
42-4S  ;  Alberts  v.  Alberty^  78  Wis.  72-74 ;  Cole  v.  Hollt' 
day^  4  Mo.  94-104 ;  Johnson  v.  Caulkins^  i  John.  Ca. 
116-117;  Willard  v.  Stone,  7  Cow.  21-24;  Dunstan  v. 
Van  I/orn,  16  Iowa  476 ;  Ki'lby  v.  Highfeld,  14  Pac.  Pep. 
744-750;  Button  V.  McCauleyy  38  Bar.  413-418. 

ROWELL,  J.  This  is  an  action  for  the  breach  of  a 
promise  of  marriage.  No  question  was  made  but  that  a  con- 
tract of  marriage  was  entered  into  between  the  parties,  but 
the  defendant  claimed  that  it  was  conditional,  while  the 
plaintiff  claimed  that  it  was  absolute. 

The  defendant  introduced  testimony  tending  to  show  that 
the  plaintiff  was  of  loose  and  immodest  character,  and  had 
been  improperly  and  immodestly  intimate  with  one  Fuller, 
who  was  a  married  man  ;  that  the  plaintiff  disclosed  nothing 
of  this  to  him,  and  that  he  did  not  know  of  it  until  after  he 
had  made  the  promise ;  and  that  when  he  learned  of  it,  he 
cancelled  the  engagement  by  reason  thereof.  In  the  charge 
the  court  limited  this  testimony  to  the  mitigation  of  damages, 
and  denied  it  effect  as  a  defence,  because  not  pleaded.  The 
plaintiff  concedes  that  if  matter  of  defence  it  need  not  have 
been  pleaded,  but  she  insists  that  it  is  not  matter  of  defence, 
because  she  says  the  exceptions  do  not  mean  that  the  testi- 
mony tended  to  show  that  she  was  loose  and  immodest  in  the 
sense  of  being  sexually  impure,  but  only  as  being  such  in  be- 
havior. But  it  is  quite  obvious  that  the  first  is  what  is 
meant.  A  loose  woman,  a  woman  of  loose  character,  is  an 
unchaste  woman  in  the  ordinary  signification  of  those  terms. 
By  an  unchaste  woman  is  meant  a  sexually  impure  woman, 
ordinarily  ;  and  that  is  what  the  testimony  tends  to  show  the 
plaintiff  to  be.  This  being  so,  it  is  very  clear  that  it  was  a 
defence,   if  made  out   and   the    defendant  was  ignorant  of  it 
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when  he  made  the  promise.  Abbott,  C.  J.,  said  in  Irving 
V.  Greenwood,  i  C.  &  P.  350,  12  E.  C.  L.  209,  that  if  any 
man  has  been  paying  his  addresses  to  one  that  be  supposes  to 
be  a  modest  person,  and  afterwards  discovers  her  to  be  a 
loose  and  an  immodest  woman,  he  is  justified  in  breaking  any 
promise  of  marriage  that  he  may  have  made  to  her.  Here 
the  word  '*loose"  is  used  in  the  sense  of  unchaste,  for  the  de- 
fendant claimed  that  the  plaintiff  had  had  a  child  by  another 
man.  The  doctrine  of  this  case  is  adopted  everywhere. 
Capenhari  v.  Carridtne^  4  Strob.  S.  C.  42  ;  Von  Storch 
v.  Griffin,  77  Pa.  St.  504;  Berry  y.  Bakeman,  ^^lAe. 
164;  Espy  v.  Jones,  37  Ala.  379;  Note,  63  Am.  Dec.  543. 

In  McCarty  v.  Coffin,  157  Mass.  478,  the  offer  was  to 
show  that  the  plaintiff  ''had  had  an  intimacy  with  several 
different  men."  The  word  'Mntimacy"  was  held  to  mean 
nothing  more  than  close  and  familar  acquaintance,  and  hence 
that  the  testimony  offered  was  not  admissible  for  any  pur- 
pose. 

The  case  of  Cole  v.  Holliday,  4  Mo.  App.  94,  is  not  at  all 
opposed  to  the  general  doctrine  above  stated,   as  will  be  seen 
on  examination. 

But  general  reputation  of  bad  character  in  respect  of 
chastity  is  no  bar.  In  order  to  bar,  the  defendant  must 
prove  that  the  plaintiff  is  in  fact  what  she  is  reputed  to  be. 
BiUler  V.  Eschleman,  18  111.  44. 

Reversed  and  remanded. 
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ROLLIN  AMSDEN  v.  JOHN  ATWOOD. 


October  Term,  1895  • 


Tenancy  from  year  to  year  by  holding  over.     Oral  agree- 

ment.      Conditions  0/  original  lease  extended. 

Pleading.     Refusal  to  perform. 


1.  A  tenant,  who,  after  the  expiration   of   a  written  lease,  con- 

tinues in  possession  of  the  premises  upon  an  oral  agfree- 
ment  that  he  shall  hold  them  upon  the  same  terms  from 
year  to  year,  becomes  a  tenant  from  year  to  year  by  holding 
one  full  year  and  entering^  upon  next,  in  exactly  the  same 
way  as  if  there  had  been  no  oral  agreement,  for  thisag^ree- 
ment  creates  nothing  but  a  tenancy  at  will. 

2.  The  court  will  not  reconsider  a  decision  made  by  it  in  the 

same  case  on  a  state  of  facts  not  different  in  legal  effect. 

3'.  Held^  that  the  first  count  in  the  defendant's  declaration  in  off- 
set was  not  upon  the  written  agreements  but  upon  a  state 
of  facts  to  which  they  were  introductory. 

4.  An  oral  agreement  to  extend   a  written   lease  for  one  year 

would  be  inadmissible  as  within  the  statute  of  frauds,  and 
if  proved  would  create  a  tenancy  at  will  merely. 

5.  If  a  tenant,  after  the  expiration  of  a  written  lease,  becomes  a 

tenant  from  year  to  year  by  holding  over  without  new 
agreement,  the  holding  is  taken  to  be  on  the  terms  and  con- 
ditions of  the  origmal  lease. 

0.  When  by  the  terms  of  a  contract  the  acts  of  performance  are 
mutual  and  concurrent,  the  refusal  of  one  party  to  perform 
relieves  the  other  from  the  necessity  of  tendering  perform- 
ance upon  his  part  in  order  to  maintain  an  action  for  a 
breach  of  the  contract. . 
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General  assumpsit,  with  a  count  for  use  and  occupation. 
Pleas,  the  general  issue,  with  two  special  pleas  in  setoff. 
Trial  by  jury  at  the  May  term,  1895,  Windsor  county, 
Taft,  J. ,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
Both  parties  except. 

The  plaintiff  sought  to  recover  for  eighty-nine  items  but 
no  question  was  made  in  reference  to  any  of  them  except 
those  for  rent  and  power  under  the  lease  hereinafter  men- 
tioned. 

It  appeared  that  August  19,  1885,  the  plaintiff  and  one 
Loren  Atwood  entered  into  a  written  lease  for  the  use  of  the 
premises  in  question.  A  copy  of  this  lease  appears  in  the 
count  in  offset  which  is  hereinafter  given. 

Loren  Atwood  entered  into  possession  and  continued  to 
occupy  under  this  instrument  until  April,  1890,  when  the 
plaintiff  and  the  defendant,  John  Atwood,  entered  into 
another  written  agreement  by  the  terms  of  which  the  former 
lease  was  to  be  extended  in  favor  of  John  Atwood  for  one 
year  from  November  i,  1890,  with  the  option  to  the  defend- 
ant of  still  further  extending  the  lease  for  a  period  of  five 
years  from  November  i,  1891,  provided  said  option  was 
exercised  in  the  manner  specified.  A  copy  of  this  last 
agreement  also  appears  in  the  plea  in  offset,  being  dated 
April  I,  1890. 

By  virtue  of  this  writing  the  defendant  entered  into  the 
possession  of  the  premises  and  continued  to  occupy  them 
until  December  20,  1892.  About  September  i,  1891,  the 
plaintiff  and  defendant  had  a  conversation  in  reference  to 
the  continued  occupation  of  the  premises  by  the  defendant. 
The  parties  were  agreed  that  the  defendant  then  notified 
the  plaintiff  that  he  should  not  exercise  the  option  of  extend- 
ing the  lease  for  five  years.  The  plaintiflT  claimed  that  the 
defendant  was  to  remain  in  the  possession  of  the  premises 
as  a  tenant  at  will  after  November  i,  1891,  while  the  de- 
fendent  insisted  that  he  was  to  remain  as  a  tenant  from  year 
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to  year.  The  court  submitted  to  the  jury  to  find  whether 
the  oral  agreement  of  September  ist  was  as  claimed  by  the 
plaintiff  or  whether  it  was  as  claimed  by  the  defendant  and 
the  jury  found  for  the  defendant  that  he  was  to  continue  as 
a  tenant  from  year  to  year. 

By  the  terms  of  the  instrument  extending  the  lease,  the 
rent  was  payable  in  quarterly  instalments.  The  defendant 
occupied  under  that  agreement  two  full  years,  paying  the 
rent  for  that  term,  and  from  November  ist  to  December 
2oth,  1892.  One  of  the  questions  was  whether  the  plain- 
tiff could  recover  this  unpaid  rent  from  November  ist  to 
December  20th,  the  plaintiff  claiming  that  he  could  because 
the  tenancy  was  at  will  and  the  defendant  insisting  that  he 
could  not  because  the  tenancy  was  from  year  to  year  and 
therefore  not  terminable  at  the  will  of  the  plaintiff. 

The  original  lease  also  contained  a  stipulation  that  the 
plaintiff  should  saw  the  logs  of  the  defendant  in  his  mill  at 
an  agreed  price  per  hour  which  was  to  be  endorsed  upon 
the  lease  and  this  condition  was  extended  by  the  written 
agreement  of  extension.  The  defendant  claimed  that  this 
stipulation  was  binding  upon  the  plaintiff ;  that  the  plain- 
tiff had  refused  to  saw  his  logs  ;  and  that  he  was  entitled  to 
damages  on  that  account.  The  plaintiff  maintained  that  de- 
fendant could  not  recover  under  this  condition  since  the 
tenancy  being  at  will  the  condition  ended  with  the  holding 
of  the  defendant. 

This  phase  of  the  case  was  before  the  court  in  67  Vt. 
289,  and  it  was  there  held  that,  upon  facts  substantially  as 
above  detailed,  the  defendant  had  become  a  tenant  from 
year  to  year ;  that  his  holding  would  be  upon  the  terms  and 
conditions  of  the  written  lease  as  modified  by  the  instrument 
of  extension,  that  if  the  plaintiff  terminated  the  tenancy  he 
could  not  have  the  rent  from  November  ist  to  December 
20th,  and  that  the  defendant  might  recover  damages  for  the 
failure  of  the  plaintiff  to  saw  his  logs. 


Digitized  by  VjOOQIC 


Vt.]  AMSDEN  V.  ATVVOOD.  325 

Upon  the  present  trial  the  plaintiff  objected  to  the  admis- 
sion of  all  evidence  upon  the  part  of  the  defendant  tending 
to  support  his  plea  in  offset  upon  the  ground  that  the  con- 
tract therein  set  up  was  within  the  statute  of  frauds  and  the 
evidence  was  admitted  subject  to  this  exception. 

The  plaintiff  insisted  that  there  was  no  evidence  tending 
to  show  that  he  had  refused  to  saw  the  logs  of  the  defen- 
dant so  as  to  entitle  the  defendant  to  maintain  an  action  for 
a  breach  of  that  stipulation  in  the  lease.  The  court  so  held 
and  to  this  holding  the  defendant  excepted. 

The  evidence  of  the  defendant  upon  that  point  was  in  sub- 
stance that  he  had  in  his  employ  a  man  by  the  name  of, 
Cross,  who  was  indebted  to  the' plaintiff,  and  that  the  plain- 
tiff told  the  defendant  that  he  must  either  discharge  Cross 
or  quit  the  occupation  of  the  premises;  that  the  defendant 
declined  to  discharge  Cross ;  that  upon  getting  to  the  mill 
on  the  morning  of  December  20,  1892,  the  foreman  told  him 
that  he  had  received  instructions  not  to  saw  any  more  logs 
for  him  without  further  orders ;  that  the  defendant  there- 
upon went  to  the  office  of  the  plaintiff"  and  asked  him  whether 
he  was  intending  to  saw  any  more  logs  ;  and  the  plaintiff"  in 
answer  informed  the  defendant  that  he  must  either  discharge 
Cross  or  secure  his  bill,  and  that  unless  he  did  one  or  the  other 
he  should  decline  to  saw  any  more  logs ;  that  thereupon  the 
defendant  notified  the  plaintiff  that  he  should  hold  him  re- 
sponsible in  damages.  The  evidence  further  showed  that 
at  the  time  the  defendant  had  a  quantity  of  logs  in  the  mill 
yard  and  some  logs  upon  the  roll-way  ready  to  be  sawed,  and 
that  he  was  present  for  the  pXirpose  of  assisting  in  the'saw- 
ing  of  the  logs,  as  he  usually  did,  when  the  foreman  of  the 
plaintiff  notified  him  that  no  more  would  be  sawed.  No 
price  for  sawing  the  logs  had  ever  been  indorsed  upon  the 
lease  but  the  plaintiff  had  charged  and  defendant  had  paid 
a  given  price  for  this  service. 

The  first  special  plea  in  the  oflTset  was  as  follows : 

"That  the  plaintiff  before   and  at  the  time  of  the  corn- 
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mencement  of  this  suit  was  indebted  to  the  defendant  in  the 
sum  of  one  thousand  dollars,  for  that  the  said  plaintiff  and 
one  Loren  Atwood  at  said  Windsor,  on  the  19th  day  of 
August,  A.  D.  1885,  by  their  indenture  under  seal,  made, 
entered  into  and  mutually  executed  a  contract,  of  which 
the  following  is  a  copy : 

This  indenture,  made  this  19th  day  of  August,  1885,  be- 
tween Rollin  Amsden  of  Windsor,  Vt.,  and  Loren  Atwood, 
of  Charlestown,  N.  H.,  witnesseth  : 

That  said  Amsden,  in  the  consideration  of  the  rents  and 
agreements  hereinafter  stipulated  to  be  paid  and  performed 
by  said  Atwood,  doth  hereby  lease  to  said  Atwood  twenty- 
five  feet  in  length  of  the  first  floor  and  basement  of  the  north 
end  of  his  saw-mill  building,  on  the  east  side  of  Ascutney 
street  in  said  Windsor,  being  the  portion  of  said  building 
now  partitioned  off  on  the  first  floor  for  box-making  and  the 
same  sized  room  in  the  basement  under  it,  to  be  used  and 
occupied  by  said  Atwood  for  manufacture  of  chair  stock, 
together  with  room  in  the  mill  yard  sufficient  to  accommo- 
date said  Atwood  in  storage  of  logs,  lumber,  and  stock  of  his 
business ;  said  Amsden  agrees  to  partition  off  said  section 
of  the  basement  and  put  in  a  proper  floor  and  windows  in 
the  east  side  thereof  sufficient  to  properly  light  the  same,  to 
allow  said  Atwood  to  use  the  cutting-off  saw  in  said  build- 
ing, where,  and  as  it  now  is,  when  necessary  in  his  busi- 
ness, and  if  said  Atwood  wishes  to  have  a  larger  or  wider 
belt  to  run  the  same  he  may  at  his  own  expense  furnish  and 
put  them  into  the  place  of  the  saw  and  belts  now  in  use ; 
also  to  saw  said  Atwood's  logs  into  lumber  as  desired  at  a 
price  per  hour  to  be  agreed  upon  and  indorsed  hereon, 
which  shall  be  less  than  the  regular  price  ;  also  to  lengthen 
the  main  shaft  in  said  building  and  carry  the  same  into  said 
part  occupied  by  said  Atwood  and  furnish  said  shaft  with 
proper  driving  pulleys  fit  to  drive  said  Atwood's  machinery  ; 
alse  to  furnish  said  Atwood  with  power  from  the  water 
wheels  of  said  mills  sufficient  to  run  in  said  Atwood's  prem- 
ises three  knife  turning  lathes  for  turning  chair  stock,  one 
back  saw  and  two  or  three  bench  saws  and  to  the  amount  in 
all  of  twenty-five  horse  power  per  day  of  twelve  hours  each 
workday  during  the  term  of  this  lease,  and  if  plenty  of 
water  for  both  said  Atwood  may  run  fourteen  hours  per 
day,  and  when  the  other  machinery  in  the  building  is  not 
running  said  Atwood  may  use  more   than  twenty-five  horse 


Digitized  by  VjOOQIC 


Vt.]  AMSDEN  V.  ATWOOD.  327 

power  if  desired  during  the  hours  aforesaid  and  said  Atwood 
shall  have  the  fir^t  right  to  power  from  said  water  wheels  to 
amount  of  said  twenty-five  horse  power ;  but  said  Amsden 
is  not  to  be  held  responsible  for  failure  to  furnish  said 
power  caused  by  unavoidable  accident.  To  have  and  to 
hold  said  granted  promises,  rights  and  privileges  for  the 
term  of  five  years  from  the  first  day  of  October,  1885,  ^^^ 
j  the  rent  of  four  hundred  dollars  per  year,  payable  in  equal 

j  quarterly  installments  of  one  hundred  dollars  each  on  the 

j  first  days  of  January,   April,  July  and  October  each  year 

I  during  said  term,  the  first  installment  being  payable  Janu- 

ary ist,   1886.     Said  Amsden   further  agrees  to  forthwith 
I  build  a  dry-house  proper  and   sufficient   for  said    Atwood's 

use  in  his  business  as  near  said  mill  as  he  can  and  not 
affect  the  rate  of  insurance  thereon,  and  allow  said  Atwood 
to  use  same  during  said  term  for  the  rent  of  eight  per  cent, 
per  year  on  the  actual  cost  of  said  dry-house,  said  eight  per 
cent,  to  be  paid  in  equal  quarterly  installments  at  the  time 
with  the  rent  of  the  rooms  in  the  mill,  said  Atwood  to  fur- 
nish and  put  in  place  at  his  own  expense  all  heating  appar- 
atus and  piping  required,  the  same  to  be  put  up  with  care, 
and  said  Atwood  has  the  right  to  remove  all  fixtures  put  in 
said  mill  building  or  dry-house  by  him  during  said  term  at 
the  expiration  of  this  lease.  It  is  further  agreed  that  if  by 
reason  of  dry  weather  water  should  fail  so  that  said  Ams- 
den cannot  furnish  sufficient  power  to  run  any  part  of  said 
Atwood's  machinery,  then,  while  said  lack  of  power  exists, 
the  rent  above  reserved  shall  be  reduced  one-half.  And  said 
Atwood  agrees  on  his  part  to  pay  rent  of  four  hundred  dol- 
lars per  year  in  equal  quarterly  instalments  of  one  hundred 
dollars  each  on  the  first  days  of  January,  April,  Jul}^  and 
October  in  each  year  during  said  term,  the  first  payment  to 
be  made  on  the  first  day  of  January,  1886 ;  and  will  also  pay 
said  rent  of  eight  per  cent,  on  the  actual  cost  of  said  dry- 
house  in  equal  instalments  at  the  same  time  of  the  payment 
of  the  other  rent  above  reserved  ;  that  he  will  not  allow  or 
permit  any  waste  upon  the  premises ;  that  he  will  take  good 
care  of  stoves  and  stove  pipes  on  the  premises  and  keep  the 
same  in  good  and  safe  condition  and  take  proper  care  of  all 
ashes  taken  from  the  stoves  thereon  ;  that  the  lessor  may 
enter  to  view,  make  improvements  and  expel  the  lessee  if 
he  fail  to  pay  his  rent  or  perform  his  agreements  herein,  and 
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that  at  the  expiration  of  this  lease  he  will  peaceably  quit  and 
surrender  up  the  premises  to  the  lessor  or  his  representa- 
tives in  as  good  order  and  condition  as  the  same  are  now 
or  may  be  put  into  by  said  lessor  during  said  term,  reason- 
able use  and  also  damage  by  fire  or  other  unavoidable 
casualty  excepted.  It  is  agreed  that  if  the  premises  or  any 
other  part  thereof  during  said  term  be  destroyed  or  damaged 
by  fire  or  other  unavoidable  casualty  so  that  the  same  shall 
be  rendered  unfit  for  use  there,  the  rent  hereinbefore  re- 
served or  a  just  and  proportionate  part  thereof,  according  to 
the  nature  and  extent  of  the  injuries  sustained,  shall  be  sus- 
pended or  abated  until  said  premises  shall  have  been  put  in 
proper  condition  for  use  by  said  lessor,  or  these  presents 
shall  be  determined  and  ended  at  the  election  of  said  lessor 
or  his  legal  representatives. 

And  the  defendant  avers  that  the  said  Loren  Atwood,  who 
was  a  manufacturer  of  chair  stock,  entered  into  possession  of 
said  premises  described  in  said  contract  and  of  all  the  rights 
and  privileges  specified  therein,  and  continued  in  the  use, 
occupation  and  exercise  of  the  same  manufacturing  chair 
stock  till  the  first  day  of  April,  1890,  during  all  which  time 
the  plaintiff  and  said  Loren  Atwood  kept  and  performed  all 
stipulations  required  of  them  respectively  as  specified  in  said 
contract,  each  party  being  governed  by  the  terms  and  pro- 
visions of  said  contract;  that  on  the  first  day  of  April,  1890, 
the  plaintiflT  and  defendant,  with  the  concurrence  and  con- 
sent of  the  said  Loren,  made,  entered  into  and  executed  a 
contract,  of  which  the  following  is  a  copy  : 

"Articles  of  agreement  made  this  first  day  of  April,  A.  D. 
1890,  between  Rollin  Amsden  of  the  first  part  and  John 
Atwood  of  the  second  part  and  both  of  Windsor,  in  the 
state  of  Vermont,  witnesseth  : 

**That  whereas  said  John  Atwood  has  taken  the  place  of 
Loring  Atwood  in  a  contract  of  indenture  dated  the  19th 
day  of  August,  1885,  executed  by  and  between  Loring  At- 
wood and  the  said  Amsden,  and  whereas  certain  modifica- 
tions and  extensions  of  said  contract  or  indenture  have  been 
mutually  agreed  upon  by  and  between  said  Amsden  and 
said  John  Atwood  which  it  is  deemed  desirable  to  put  in 
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writing  ;  therefore,  be  it  known  that  the  said  Amsden,  for  a 
valuable  consideration,  doth  hereby  extend  the  lease  set 
forth  in  said  contract  or  indenture  of  August  19th  for  the 
term  of  one  year  from  the  first  day  of  November,  A.  D. 
1891,  at  the  option  of  the  said  John  Atwood,  provided  he 
shall  give  to  said  Amsden  notice  in  writing  at  least  three 
•nonths  prior  to  November  ist,  1891,  of  the  number  of  years 
for  which  he  shall  elect  to  hold  and  enjoy  such  extended 
term,  and  the  said  John  Atwood  in  consideration  of  the  fore- 
going doth  hereby  covenant  and  agree  to  and  with  the  said 
Rollin  Amsden  that  he  will  pay  in  equal  quarterly  instal- 
ments of  one  hundred  nine  and  forty-four  one  hundredths 
dollars  on  the  first  days  of  January,  April,  July  and  October 
for  such  extended  terms  as  the  rent  thereof,  except  so  far  as 
said  rent  may  be  reduced  under  the  provisions  of  said  inden- 
ture of  August  19,  1885,  ^"d  that  he  will  in  all  respects  ful- 
fill all  the  contracts  and  agreements  of  the  said  Loring  At- 
wood therein  contained.  It  is  further  mutually  agreed  and 
covenanted  that  if  the  said  John  Atwood  does  not  have  logs 
80  as  to  run  his  chair  works  from  the  first  day  of  April  to 
the  first  day  of  November,  A.  D.  1890,  then  the  rent  is  to 
be  reduced  one-half  for  such  time  only  between  said  dates 
as  said  shortage  of  stock  may  exist. 

"Witness  our  hands  and  seals  the  day  and  year  above 
written." 

And  defendant  avers  that  said  defendant  entered  into  pos- 
session of  said  premises  at  the  date  of  said  last  named  con- 
tract and  continued  in  the  occupation  and  enjoyment  and 
exercise  of  all  the  rights  and  privileges  contained  in  said 
contracts  until  the  20th  day  of  December,  A.  D.  1892,  and 
during  all  that  time  manufacturing  chair  stock  as  aforesaid, 
making  no  option  under  the  terms  of  the  last  named  con- 
tract. The  said  plaintiff  all  that  time  recognizing  the  said 
defendant  as  occupying  said  premises  agreeably  to  the 
terms,  provisions  and  stipulations  contained  in  said  con- 
tracts, keeping  and  performing  during  all  said  time  all  the 
stipulations  and  agreements  by  him  to  be  kept  and  per- 
formed contained  in  said  contracts,  including  the  stipula- 
tion to  saw  the  defendant's  logs  as  specified  in  said  contracts. 
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and  the  defendant  during  all  time  last  aforesaid  faithfully 
kept  and  performed  all  the  stipulations  contained  in  said 
contract  by  him  to  be  performed  and  kept,  each  party  recog- 
nizing and  being  governed  by  the  terms  of  said  contracts ; 
and  said  defendant  further  avers  that  said  plaintiff  at  said 
Windsor,  to  wit:  On  the  20th  day  of  said  December,  1892, 
the  plaintiff  not  regarding  his  said  contract  wilfully  and 
without  cause,  absolutely  refused  to  keep  and  perform  his 
agreements  in  said  contracts  specified,  to  wit.  :  The  plaintiff 
absolutely  refused  to  saw  Atwood's  logs  as  stipulated  in  said 
contracts  and  absolutely  refused  to  allow  the  defendant  to 
further  occupy  said  premises  agreeably  to  the  terms  of  said 
contracts,  whereby  defendant  was  deprived  of  all  useful  or 
beneficial  use  or  occupation  of  said  premises,  and  was  unable 
to  further  carry  on  his  said  busiiiess  of  manufacturing  chair 
stock  and  was  thereby  deprived  of  divers  great  gains  and 
profits  which  otherwise  would  have  accrued  to  him  from 
manufacturing  said  stock,  and  though  defendant  further 
avers  that  at  the  time  of  such  wrongful  refusals  on,  to  wit. : 
the  20th  and  26th  days  of  said  December,  at  said  Windsor, 
he  had  a  large  amount  of  chair  stock  in  the  log,  to  wit. : 
forty  cords  in  his  mill  yard  specified  in  said  contracts, 
which  he  was  intending  to  manufacture  into  chair  stock,  and 
had  already  contracted  for  a  large  amount  of  logs,  to  wit. : 
two  hundred  cords  suitable  for  chair  stock ;  that  in  conse- 
quence of  the  wrongful  act  of  the  plaintiff  as  aforesaid,  the 
defendant  was  compelled  to  sell  and  did  sell  said  forty  cords 
of  chair  stock  at  a  great  loss,  and  was  compelled  at  a  great 
expense  to  draw  and  load  the  same  in  cars,  and  was  forced 
to  cancel  his  contract  fqr  logs  as  aforesaid ;  the  defendant 
further  avers  at  the  time  of  the  wrongful  actions  of  the 
plaintiff  as  aforesaid,  the  defendant  had  various  orders  and 
contracts  for  the  delivery  of  stock,  which  by  reason  of  the 
plaintiff's  wrongful  acts  as  aforesaid  he  was  obliged  to  can- 
cel or  otherwise  provide  for ;  that  at  the  time  of  said  wrong- 
ful acts  of  the  plaintiff  as   aforesaid  the  defendant  had  a 
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large  amount  of  machinery  for  the  purpose  of  manufactur- 
ing chair  stock  on  said  premises,  and  a  large  force,  to  wit. : 
six  men  engaged  in  the  manufacture  of  said  chair  stock 
therein ;  that  in  consequence  of  said  wrongful  acts  of  the 
plaintiff  as  aforesaid,  he  was  obliged  to  discharge  the  said 
workmen,  and  said  machinery  laid  idle  for  a  long  time,  and 
said  defendant  was  thrown  out  of  business  and  lost  and  was 
deprived  of  divers  great  gains  and  profits  which  otherwise 
would  have  accrued  to  him  in  the  manufacture  and  sale  of 
such  stock ;  all  of  which  was  to  the  damage  of  the  defend- 
ant of  one  thousand  dollars,  which  said  sum  so  due  and  ow- 
ing from  the  plaintiff  to  the  said  defendant  though  often 
requested  to  pay,  the  said  plaintiff  has  refused  and  still  does 
refuse  to  pay,  which  said  sum  of  money  so  due  and  owing 
from  the  plaintiff  to  the  defendant  exceeds  the  amount  due 
from  the  defendant  to  the  plaintiff  in  his  declaration  men- 
tioned, for  which  this  suit  is  brought,  and  this  the  defendant 
is  ready  to  verify,  and  thereupon  out  of  the  said  sum  of  one 
thousand  dollars  so  due  and  owing  from  the  plaintiff  to  the 
defendant  he,  the  defendant,  is  ready  and  willing,  and  hereby 
offers  to  set  off  and  allow  the  plaintiff  the  full  amount  of  the 
said  debt  in  the  plaintiff's  declaration  described,  and  the  de- 
fendant further  says  that  there  is  due  to  the  defendant  from 
the  plaintiff  from  said  sura  of  money,  to  wit.  :  The  sum  of 
one  thousand  dollars,  and  the  sum  of  nine  hundred  and 
fift}'  dollars  more  than  sufficient  to  satisfy  the  debt  due  the 
plaintiff  in  said  declaration  mentioned  which  last  named  sum 
by  virtue  of  the  statute  in  such  case  made  and  provided,  the 
defendant  claims  and  demands  to  recover  of  the  plaintiff  in 
this  suit. 

Gilbert  A.  Davis  ^nd  W,  B,    C.  ^S'//r>t•«<^y  for  the  plain- 
tiff. 

The  oral  agreement  that  the   defendant  should   continue 
as  a  tenant  from  year  to   year  created  a  tenancy  at  will. 
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Silsby  \.  Allen ^  /^2i  V^-  ^74  5  Burton  v.  Wainwright^  iz 
Vt.  88 ;  Racket  v.  Whitney^  2  Aik.  250 ;  Hall  v.  Words- 
worthy  28  Vt.  410. 

No  logs  were  ever  tendered  to  the  plaintiff  at  his  mill  to 
be  sawed  on  or  after  December  20th  and  the  plaintiff  was 
under  no  duty  to  saw  unless  logs  were  so  tendered.  Clark 
V.  Bakery  11  Met.  186  ;  Wilder  v.  Si.  John,  dc  Lake  Cham- 
-plain  JR.  R.  Co.^  66  Vt.  636 ;  Merriman  v.  The  Hartford 
&  New  Haven  JR.  R.  Co.^  20  Conn.  354  ;  Gardner  v.  Car- 
Sony  15  Mass.  500;  Dana  v.  King^  2  Pick.  155;  Hunt  v» 
Livermore^  5  Pick.  395  ;  Kane  v.  Hord^  13  Pick.  281  ; 
Green  v.  Reynolds ^  2  Johnson  207  ;  Collins  v.  Gibbs^  2 
Burrows  899 ;  Gayley  v.  Price^  16  Johnson  267  ;  JMorton 
V.  Lamby  7  T.  R.  125  ;  Swan  v.  Drury^  22  Pick.  485. 

y.  C.  Enright  and  J.  J.   Wilson  for  the  defendant. 

ROWELL,  J.  As  the  facts  now  appear,  the  tenancy  in 
question  does  not  differ  in  legal  quality  from  what  it  was  as 
the  facts  appeared  when  the  case  was  here  before ;  67  Vt. 
239.  It  then  appeared  that  the  defendant  held  over  by  con- 
structive consent  after  the  expiration  of  his  lease  for  years, 
which  holding  was  held  to  be  a  tenancy  at  will  in  its  in- 
ception, but  to  have  ripened  into  a  tenancy  from  year  to  year, 
for  that  the  plaintiff  elected  by  taking  rent  to  recognize  the 
defendant  as  his  tenant  for  a  full  year,  and  allowed  him 
without  objection  to  enter  upon  a  second  year.  Now  it  ap- 
pears that  the  defendant  continued  in  possession  after  the 
expiration  of  his  said  lease,  under  an  oral  agreement  be- 
tween the  parties,  made  before  its  expiration,  that  he  should 
occupy  as  a  tenant  from  year  to  year  under  and  according 
to  the  provisions  and  conditions  of  his  written  lease.  In 
other  respects  the  facts  appear  in  substance  as  they  did  be- 
fore. Under  the  statute,  said  oral  agreement  created  a 
tenancy  at  will  only,  V.  S.  s.  2218.  It  makes  no  difference 
whether  the  tenancy  at  will  arose  from  a  holding  over  by 
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constructive  consent,  or  resulted  from  the  express  oral  agree- 
ment found 9  for  in  either  case  it  was  equally  a  tenancy  at 
will  in  its  inception j  and  equally  capable  of  ripening  into  a 
tenancy  from  year  to  year. 

It  is  objected  that  the  finding  of  the  oral  agreement  is 
vitiated  by  the  admission  of  oral  testimony  to  support  it. 
But  if  it  is,  on  the  ground  that  the  Statute  of  Frauds  is  as  ap- 
plicable when  rights  resulting  from  and  dependent  upon  the 
contract  are  sought  to  be  enforced  as  when  the  contract  it- 
self is  relied  upon  for  recovery,  yet  the  case  would  be  the 
same,  for  there  would  still  be  a  tenancy  at  will,  resulting,  as 
it  appeared  before,  not  from  an  express  oral  agreement,  but 
from  a  holding  over  by  constructive  consent.  This  being 
so,  the  former  decision  that  the  tenancy  at  will  had  ripened 
into  a  tenancy  from  year  to  year  must  stand,  for  the  court 
will  not  reconsider  a  decision  made  by  it  in  the  same  case 
on  a  state  of  facts  not  different  in  legal  effect.  Stacy  v. 
Vermont  Central  R.  /?.  Co.  32  Vt.  551. 

It  is  claimed  that  the  defendant  cannot  stand  on  his  de- 
claration in  offset,  for  that  the  first  count  declares  upon  the 
written  agreement,  whereas  an  oral  agreement  is  found ; 
and  for  that  the  second  count  declares  upon  an  extension  of 
the  written  agreement,  which  being  found  to  have  been  done 
orally,  brings  the  case  within  the  Statute  of  Frauds.  But  al- 
though the  first  count  recites  the  written  agreements,  which 
constituted  the  written  lease  between  the  parties,  it  does  not 
count  upon  them  as  the  cause  of  action,  but  upon  a  state  of 
things  to  which  said  agreements  are  but  inducement,  alleged, 
in  eflfect,  to  have  taken  place  by  tacit  consent  after  the  ex- 
piration of  the  written  lease,  which,  as  matter  of  law,  it  is 
claimed,  continued  obligatory  upon  the  plaintiff,  to  and  in- 
cluding the  time  of  its  alleged  breach,  the  stipulation  in 
the  lease  to  saw  the  defendant's  logs ;  and  if  the  legal  result 
of  the  things  alleged  is  as  claimed,  the  finding  of  the  oral 
agreement  makes  no  difference,  for  the  same  result  would 
follow  without  it. 
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The  second  count,  to  show  that  the  stipulation  to  saw  was 
obligatory  on  the  plaintiff  at  the  time  of  its  alleged  breach 
on  December  20,  1892,  alleges  an  extension  of  the  written 
lease,  with  all  its  stipulations,  for  the  term  of  one  year  from 
November  i,  1892,  by  mutual  agreement  of  that  date,  and 
an  entry  by  the  defendant  and  occupancy  thereunder  until 
the  time  of  the  alleged  breach.  The  agreement  alleged  was 
not  proved,  and  if  oral,  was  not  provable  under  objection, 
as  it  would  be  within  the  Statute  of  Frauds ;  and  if  proved,  it 
would  not  be  effective  to  extend  the  lease  a  year,  as  it  would 
create  a  tenancy  at  will  only,  and  if  it  had  been  alleged  to 
be  oral,  the  count  would  be  demurable.  The  defendant  can- 
not, therefore,  stand  on  this  count  under  an  oral  agreement 
of  the  character  alleged. 

The  original  lease  contained  a  stipulation  that  the  plain- 
tiff would  saw  the  lessee's  logs  into  lumber  as  desired  at  a 
price  per  hour  to  be  agreed  and  indorsed  on  the  lease, 
which  should  be  less  than  the  regular  price.  On  April  i, 
1890,  which  was  before  the  expiration  of  the  lease,  the  de- 
fendant took  the  place  of  the  lessee,  and  by  a  paper  writing 
of  that  date  for  that  purpose,  executed  by  the  plaintiff  and 
the  defendant,  the  lease  was  somewhat  modified  and  the 
term  extended  to  November  i,  1891,  with  an  option  on  the 
part  of  the  defendant,  which  he  declined  to  exercise,  of  a 
further  extension.  It  is  claimed  that  as  the  price  agreed 
for  sawing  was  never  indorsed  on  the  lease,  no  usage  nor 
practice  between  the  plaintiff  and  defend  ant  before  the  mak- 
ing of  the  oral  agreement  found  by  the  jury  is  of  any  force, 
and  that  the  sawing  done  after  November  i,  1891,  was 
wholly  outside  and  independent  of  the  two  written  agree- 
ments, and  that  the  defendant  had  no  legal  claim  on  the 
plaintiff  to  have  any  sawing  done.  But  the  things  alleged 
in  the  first  count  to  show  the  continuance  in  force  of  the 
stipulation  to  saw,  are  the  things  that  were  held  before  to 
have  ripened  the  tenancy  at  will  into  a  tenancy  from  year 
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to  year,  which  last-mentioned  tenancy  is  as  effective  to  keep 
that  stipulation  on  foot  without  an  indorsement  of  the  agreed 
price  as  was  the  agreement  of  April  i,  1890,  which  was 
held  to  have  extended  the  lease,  with  all  its  covenants,  ex- 
cept so  far  as  they  were  thereby  changed.  The  tenancy  is- 
thus  effective,  because,  when  a  tenant  holds  over  without  a 
new  agreement,  and  the  landlord  recognizes  him  as  still  his 
tenant,  the  holding  is  taken  to  be  on  the  terms  and  condi- 
tions of  the  original  lease.  The  same  result  would  follow 
if  effect  is  given  to  the  oral  agreement  found,  for  by  that  the 
occupancy  was  to  be  under  and  according  to  the  provisions 
and  conditions  of  the  two  written  agreements.  It  follows,, 
therefore,  that  the  stipulation  in  question  was  in  force  at  the 
time  of  its  alleged  breach,  and  the  question  arises  whether 
there  was  any  evidence  tending  to  show  a  breach,  the  court 
below  having  ruled  that  there  was  none. 

The  testimony  tended  to  show  that  on  December  20  the 
plaintiff  refused  to  saw  defendant's  logs  unless  he  would 
comply  with  a  request  that  he  had  no  right  to  make  and 
with  which  the  defendant  refused  to  comply,  and  that  at  the 
time,  the  defendant  had  logs  on  the  log- way  that  he  desired 
to  have  sawed  then,  to  the  knowledge  of  the  plaintiff;  but  he 
did  not  actually  tender  any  logs  at  the  saw,  nor  formally 
request  that  the  sawing  be  done.  It  is  claimed  that  each 
party  was  to  perform  at  the  same  time,  and  that  the  defen- 
dant must  have  actually  brought  and  tendered  logs  at  the 
saw  before  it  was  the  duty  of  the  plaintiff  to  saw  them.  But 
such  is  not  the  law.  When  concurrent  acts  in  the  nature  of 
mutual  conditions  precedent  are  to  be  performed,  readiness- 
and  willingness  to  perform  on  the  part  of  one  party  is  suf- 
ficient to  impose  the  duty  of  performance  on  the  other  party. 
This  doctrine  is  so  well  stated  in  Smith  v.  Lewis^  26  Conn. 
110,  that  we  quote  from  the  opinion  of  the  Chief  Justice  in 
thai  case : 

"Some    misapprehension  or  confusion  appears  to  have 
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arisen  from  the  mode  of  expression  used  in  the  books  in 
treating  of  the  necessity  of  a  tender  or  offer  by  the  parties 
as  applicable  to  the  case  of  mutual  and  concurrent  promises. 
The  word  tender^  as  used  in  such  a  connection,  does  not 
mean  the  same  kind  of  offer  as  when  it  is  used  in  reference 
to  the  payment  or  offer  to  pay  an  ordinary  debt  due  in 
money,  when  the  money  is  offered  to  a  creditor  who  is  en- 
titled to  receive  it  and  nothing  further  remains  to  be  done 
and  the  transaction  is  completed  and  ended ;  but  it  means 
only  a  readiness  and  willingness,  accompanied  with  an 
ability,  on  the  part  of  one  of  the  parties,  to  do  the  act  that  the 
agreement  requires  him  to  perform,  provided  the  other  will 
concurrently  do  the  things  that  he  is  required  by  it  to  do, 
and  a  notice  by  the  former  to  the  latter  of  such  readiness. 
Such  readiness,  ability,  and  notice  are  sufficient  evidence  of, 
and  indeed  imply,  an  offer  or  a  tender  in  the  sense  in  which 
those  terms  are  used  in  reference  to  the  kind  of  agreements 
we  are  now  considering.  It  is  not  an  absolute,  uncondi- 
tional offer  to  do  or  transfer  anything  at  all  events,  but  it  is 
in  its  nature  conditional  only,  and  dependent  on,  and  to  be 
performed  only  in  case  of,  the  readiness  of  the  other  party 
to  perform  his  part  of  the  agreement." 

In  Morion  v.  Lamby  i  H.  Bl.  125,  Grose,  J.,  says 
it  is  difficult  to  reconcile  all  the  cases  on  the  subject,  but 
that  the  good  sense  to  be  extracted  from  them  all  is,  that  if 
one  party  covenants  to  do  one  thing  in  consideration  of  the 
other  party's  doing  another,  each  must  be  ready  to  perform 
his  part  of  the  contract  at  the  time  he  charges  the  other  with 
non-performance.  The  same  doctrine  is  stated  in  S'ivan  v. 
Drury^  22  Pick.  485,  and  in  Smith  v.  Lezvis^  24  Conn. 
624,  63  Am.  Dec.  180,  and  aptly  illustrated  by  the  case  of 
Cort  V.  Ambergate  &c.  Rail-way  Co.  17  C.  B.  17,  which 
was  for  the  breach  of  a  contract  to  manufacture  and  supply 
goods  of  a  special  kind,  to  be  delivered  in  certain  quantities 
monthly,  and  the  buyer,  after  accepting  a  portion  of  the 
goods,  gave  notice  to  the  seller  that  it  had  no  occasion  for 
more  and  would  not  accept  nor  pay  for  them  ;  and  it  was 
held  that  the   seller   might   claim   for  a  breach  of  contract 
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without  manufacturing  and  tendering  the  rest  of  the  goods. 
From  this  case  we  deduce  the  principle  that  the  promisee 
may  treat  a  renunciation  made  in  the  course  of  performance 
as  a  discharge  from  further  performance  on  his  part,  and 
thereupon  bring  an  action,  although  such  performance 
would  otherwise  be  a  condition  precedent  to  the  liability  of 
the  promisor.  And  this  proposition  is  sustained  by  the  cases 
generally.  Derby  v.  yohnsofiy  21  Vt.  17  ;  Dugan  v.  And^ 
erson^  36  Md.  567,  11  Am.  Rep.  509;  Parker  v.  Russell^ 
133  Mass.  74.  .  But  if  this  is  not  a  case  in  which  concurrent 
acts  in  the  nature  of  mutual  conditions  precedent  were  to  be 
performed,  but  a  case  in  which  performance  by  the  defen- 
dant was  a  condition  precedent  to  performance  by  the  plain- 
tiff, yet  actual  performance  by  the  defendant  is  not  neces- 
sary, but  that  which  is  equivalent  to  performance  or  an  ex- 
cuse for  non-performance  is  sufficient,  i  Chit.  PI.  326; 
Oould's  PI.  Chap.  IV,  s.  13, 

It  is  not  necessary  for  present  purposes  to  consider  the 
effect  of  the  plaintiff's  notice  to  the  defendant  of  December 
26,  and  the  latter's  claimed  action  thereunder. 

Judgment  reversed  and  cause  remanded. 
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NEW    ENGLAND   TROUT    AND    SALMON  CLUB^ 

APT., 

V. 

GEORGE  MATHER. 


May  Term,  1895. 


In  what  waters  the  public  has  the  right  of  fishing.     Boat^ 
able  waters.     Constitutional  law. 


1.  The  term  boatable  waters  as  used  in  Ch.  2,  s.  40  of  the  consti* 

tution  of  Vermont,  which  provides  that  the  public  shall 
have  the  right  of  fishing  in  such  waters,  means  waters, 
navigable  in  fact,  that  is  capable  from  their  situation  and  in 
their  ordinary  condition  of  being  used  by  the  public  as  a 
means  of  passage  or  transportation. 

2.  Whether  a  particular  body  of  water  is  navigable  in  fact  is  ordi- 

narily a  question  for  the  jur\^  and  he  who  asserts  that  fact 
as  the  foundation  for  a  right  in  the  water  must  prove  it. 

3.  It  cannot  be  said  as  matter  of  law  that  the  public  has  the  right 

of  fishing  in  a  pond  of  seventy-five  acres,  not  reserved  ia 
the  grant  of  the  town,  as  against  the  owners  ot  the  soil  un- 
derneath and  around  it. 

4.  The  legislature  cannot  make  public  waters  which  the  consti- 

tution declares  private. 

5.  S.    31,  No.   80,  Acts  of    J892,  providing  that    the  crossing 

of  uncultivated  lands  for  the  purpose  of  fishing  shall  not 
be  actionable  unless  actual  damage  be  done,  is  unconstitu- 
tional, for  that  amounts  to  a  taking  of  private  property  for 
private  use. 

Trespass   quare  clausum.     Plea,   not  guilty.      Trial   by- 
jury   at   the   September   term,    1894,  Taft,  J.,  presiding. 
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The  court  directed  a  verdict  for  the  defendant.     The  plain- 
tiff excepts. 

Waterman^  Martin  &  Hitt  and  y.  K.  Batchelder  for  the 
plaintiff. 

At  common  law  the  public  had  no  right  of  fishing  in  non- 
tidal  waters  although  they  were  navigable  in  fact.  Murfhy 
V.  Ryan^  2  Ir.  R.  C.  L.,  143  ;  Pearce  v.  Scotchevy  9  L. 
R.  Qi  B.  Div.,  162 ;  Recce  v.  Miller,  8  L.  R.  Q^  B.  Div., 
626;  Allgood  v.  Gibsofiy  34  L.  T.  Rep.,  883;  Marsh  v. 
Colby y  39  Mich.,  626;  Waters  v.  Lilley^  4  Pick.,  145; 
Hooker  v.  CummingSy  20  Johns.  90;  McGready  v.  Vir- 
ginia^  94  U.  S.  301 ;  Holyoke  Water  Power  Co.  v.  Lyman^ 
15  Wall.,  500 ;  Could  v.  James^  5  Cow.  369 ;  Hallw,  Hilly 
I  Wharton  124;  People  v.  Platt^  17  Johns.  195  ;  Smith  v. 
Miller  y  5  Mason  191. 

Waters  of  no  practical  value  for  public  purposes  may  be 
private  property.  Ledyard  v.  Ten  Eyck^  36  Barb.  102 ; 
Weise  v.  Smithy  3  Oreg.  445  ;  Morgan  v.  Kingy  35  N.  Y. 
454 ;  Com.  v.  Hemfhilly  26  Wend  404 ;  Tomlin  v.  Dubu- 
qu€y  dtc.y  R.  Co.y  32  Iowa  106;  The  Daniel  Bally  10  Wall. 
557;  The  Montebello y  II  Wall.  411;  Veazie  v.  Dwinelly 
50  Me.  496;  Valt  V.  Eldridy  23  Wis.  410;  Chicago  v. 
McGinUy  51  111.  269;  Roev.  Granite  Bridge  Co.y  21  Mass. 
344 ;  Shaw  V.  Crawfordy  10  Johns.  236 ;  Lembeck  v.  Ajv^, 
47  Ohio  St.  336;  Stower  v.  RicCy  121  Ind.  51 ;  Beckmer 
V.  Kreamery  43  111.  447  ;   Chute  v.  Fishery  65  Mich.  48. 

Haskins  &  Stoddard  for  the  defendant. 

Beatable  waters  are  those  boatable  in  fact.  Temple  v. 
Meady  4  Vt.  540;  Benscoter  v.  Long^  157  Pa.  208;  7?^j- 
»&/t/5  v.  Commonwealth  y  93  Pa.  458  ;  Cur  son  v.  Blazer  et 
als.9  2  Binney  474;  Tinicuni  Fishing  Co,  v.  CoateSy  11 
Smith  21. 
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ROWELL,  J.  Marlboro  South  Pond  is  a  natural  body 
of  water  from  ten  to  thirty  feet  deep,  except  around  the 
edges,  where  the  water  is  shallow,  and  it  covers  about 
seventy-five  acres.  It  has  no  inlet,  but  a  small  brook  forms 
its  outlet.  The  town  of  Marlboro  was  a  New  Hampshire 
grant,  having  been  chartered  by  Benning  Wentworth  in  the 
name  of  the  King  in  175 1,  without  reservation  of  any  ponds 
or  streams. 

The  plaintiff  claimed,  and  its  testimony  tended  to  show, 
that  at  the  time  in  question  it  was  the  sole  owner  and  the  ex- 
clusive possessor  and  occupant  of  a  strip  of  land  around  said 
pond,  four  rods  wide  most  of  the  way,  and  of  a  piece  of  land 
at  the  north  end  of  several  acres,  and  of  the  land  covered  bj^ 
the  water  of  the  pond ,  and  of  the  pond  itself  ;  that  it  purchased 
the  property  for  the  purpose  of  propagating  fish  there  for 
its  own  use  and  benefit,  and  had  thereon  erected  buildings 
and  expended  more  than  ten  thousand  dollars,  and  stocked 
the  pond  with  trout ;  and  that  the  premises  were  inclosed 
and  posted  according  to  law,  to  the  knowledge  of  the  de- 
fendant, who  entered  thereon  on  May  9,  1893,  which  was  in 
the  open  season,  and  fished  on  divers  parts  of  the  pond,  some 
of  which  were  covered  by  particular  description  in  some  of 
the  deeds  in  plaintiff's  chain  of  title.  As  the  court  directed 
a  verdict  for  the  defendant,  all  that  the  plaintiff's  testimony 
tended  to  show  must  be  taken  as  proved. 

Our  Constitution  provides  that  '*the  inhabitants  of  this  State 
shall  have  liberty  in  seasonable  times,  to  hunt  and  fowl  on 
the  lands  they  hold,  and  on  other  lands  not  inclosed ;  and 
in  like  manner  to  fish  in  all  boatable  and  other  waters  (not 
private  property)  under  proper  regulations,  to  be  hereafter 
made  and  provided  by  the  General  Assembly."  Ch.  IL  s.  40. 
The  defendant  claims  that  as  this  pond  is  boatable  in  fact  it 
is  boatable  within  the  meaning  of  the  Constitution,  and  that 
therefore  he  had  a  right  to  fish  therein  when  he  did,  as  he 
contends  that  the  words,  ("not  private  property"),  qualify. 
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* 'other  waters"  only,  and  not,  ''boatable"  waters,  so  that  our 
inhabitants  have  liberty  in  seasonable  times  to  fish  in  all 
waters  boatable  in  fact,  whether  private  property  or  not. 

The  plaintiff,  on  the  other  hand,  contends  that  the  words, 
('*not  private  property"),  qualify  ''boatable"  as  well  as 
"other  waters;"  but  if  not,  that  is  not  enough  that  wa- 
ters are  boatable  in  fact ;  that  to  be  boatable  under  the  Con- 
stitution they  must  be  of  such  volume  and  size  that  they  can 
be  advantageously  used  by  boats  at  certain  seasons  of  the 
year  for  transporting  the  products  of  the  surrounding  coun- 
try, the  products  of  the  mines,  the  fields,  and  the  forests. 

By  the  law  of  Rome,  all  rivers  and  ports  were  public ; 
and  therefore  the  right  of  fishing  therein  was  common  to  all 
men.     Justinian,  Lib.  2,  Tit  12. 

But  by  the  common  law  of  England  there  is  a  public  right 
of  fishing  only  in  navigable  waters ;  and  no  waters  are 
deemed  navigable  in  law  except  tidal  waters. 

"The  narrow  sea  adjoining  the  coast  of  England  is  part  of 
the  waste  and  demesnes  and  dominions  of  the  King  of  Eng- 
land whether  it  lies  within  the  body  of  any  county  or  not.  *  * 
In  this  sea  the  King  hath  a  double  right,  namely,  a  right  of 
jurisdiction,  which  he  ordinarily  exerciseth  by  his  admiral, 
and  a  right  of  property  or  ownership.  *  *  *  The  right 
of  fishing  in  that  sea  and  the  creeks  and  arms  thereof  is 
originally  lodged  in  the  crown,  as  the  right  of  depasturing 
is  originally  lodged  in  the  owner  of  the  waste  whereof  he  is 
lord,  or  as  the  right  of  fishing  belongs  to  him  that  is  owner 
of  a  private  or  inland ,  river.  •  •  »  gy^  though 
the  King  is  the  owner  of  that  great  waste,  and  as  a  conse- 
quence of  his  propriety  hath  a  primary  right  of  fishing  in  the 
sea  and  the  creeks  and  arms  thereof,  yet  the  common  people 
ol  England  have  regularly  a  liberty  of  fishing  in  the  sea  or 
the  creeks  and  arms  thereof  as  a  public  common  of  piscary, 
and  may  not  without  injury  to  their  right  be  restrained  of  it, 
unless  in  such  places,  creeks,  or  navigable  rivers  where 
either  the  King  or  some  particular  subject  hath  gained  a 
propriety  exclusive  of  the  common  liberty."  i  Hargrave's 
Tracts,  Part  L,  Chap.  IV. 

Non-tidal    waters    are    not    deemed    navigable    in    law 
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though  navigable  in  fact;  and  there  is  no  public  right 
of  fishing  therein.  Reece  v.  Miller ^  L.  R.,  8  Q^  B. 
626.  It  is  obvious  that  the  status  of  navigability  can- 
not, of  itself,  carry  with  it  a  public  right  of  fishing,  for 
the  two  things  have  no  necessary  connection  between 
them.  Mussel  v.  Burchy  35  Law  Times,  N.  S.  486.  The 
soil  under  tidal  waters  is  not  owned  by  private  individuals, 
whereas  the  soil  under  non-tidal  waters,  though  navigable 
in  fact,  is  thus  owned  in  England,  and  on  this  is  based  the 
distinction  between  them  in  respect  of  fishing,  for  the  right 
of  fishing  in  non-tidal  waters  by  one  not  the  owner  of  the 
soil  thereunder  is  not  an  easement  but  a  right  of  profit  in 
the  land  of  another — Lloyd  v.  Jones^  6  C.  B.  81 ;  Bland  v. 
Lipscombe^  4  El.  &  B.  714,  note — which  cannot  exist  by 
custom,  except  in  the  case  of  a  copyhold  tenant  against  his 
his  lord,  nor  by  dedication,  but  only  by  grant  or  prescrip- 
tion. I  Wms.  Saund.  341,  n.  (3)  ;  Cobb  v.  Davenport^  33 
N.  J.  Law,  97  Am.  Dec.  718. 

''Fresh  rivers,  of  what  kind  soever,  do  of  common  right 
belong  to  the  soil  adjacent,  so  that  the  owners  of  the  one  side 
have,  of  common  right,  the  propriety  of  the  soil,  and  conse- 
quently the  right  of  fishing  usque  ad  filmn  aquce;  and  the 
owners  of  the  other  side  the  right  of  soil  or  owner- 
ship and  fishing  unto  the  filum  aqucB  on  their  side. 
And  if  a  man  be  owner  of  the  land  ol  both  sides,  in  common 
presumption  he  is  the  owner  of  the  whole  river,  and  hath 
the  right  of  fishing  according  to  the  extent  of  his  land  in 
length.  With  this  agrees  the  common  experience.  *  * 
But  special  usage  may  alter  the  common  presumption  ;  for 
one  man  may  have  the  river  and  another  the  soil  adjacent ; 
or  one  man  may  have  the  river  and  soil  thereof  and  another 
the  free  or  several  fishing  in  that  river."  i  Hargrave's  Tracts, 
PartL,  Chap.  L 

But  the  distinction  between  tidal  and  non-tidal  waters  in 
respect  of  fishing  does  not  distinguish  them  in  respect  of  a 
public  right  of  passage  and  transportation,  for  the  public 
have  such  right  in  both,  for  Lord  Hale  says,  that  "as  the 
common  highways  upon  the  land  are  for  the   common  land 
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passage,  so  these  kinds  of  rivers,  whether  fresh  or  salt,  that 
bear  boats  or  barges,  are  highways  by  water;  and  as  the 
highways  by  land  are  called  the  King's  highways,  so  these 
public  rivers  for  public  passage  are  called  royal  streams,  not 
in  reference  to  the  propriety  of  the  river,  but  to  the  public 
use."  De  Jure  MariSy  c.  2.  Again  he  says,  chapter  3  : 
^'There  be  some  streams  or  rivers  that  are  private,  not  only  in 
propriety  or  ownership  but  in  use ;  as,  little  streams  or 
rivers  that  are  not  of  common  passage  for  the  king's  people  ; 
and  there  be  other  rivers,  as  well  fresh  as  salt,  that  are  of 
common  or  public  use  for  the  carriage  of  boats  and  lighters, 
and  these,  whether  they  are  fresh  or  salt,  whether  th^y  flow 
and  reflow  or  not,  are,  prima  facie^  -publici  juris^  common 
highways  for  man  or  goods  or  both  from  one  inland  town  to 
another.  Thus,  the  rivers  of  Wey,  of  Severn,  of  Thames, 
and  divers  others,  as  well  above  the  bridges  and  ports  as  be-  ' 

low,  as  well  above  the  flowings  of  the  sea  as  below,  and  as  1 

well   where   they  have  come  to  be  of  private   propriety  as  | 

in  what  part  they  are  of  the  King's  propriety,  are  public  rivers,  , 

juris  pub lici.^^ 

Thus  it  appears  that  to  determine  whether  a  non-tidal  river 
is  public  or  private  in  use,  for  none  of  them  are  public  in  own- 
ership, the  common-law  test  is,  whether  it  is  boatable  as  a 
highway  as  distinguished  from  navigable  in  its  technical  and 
legal  sense. 

The  law  applicable  to  non-tidal  rivers  in  England  is  also 
applicable  to  inland  lakes  and  ponds,  however  large,  and  in 
them  the  crown  has  no  de  Jure  right  of  soil  nor  of  fishery. 
Bristow  v.  CormicciHy  L.  R.  3  App.  Cas.  641. 

Such  was  the  common  law  of  England  before  and  at  the 
time  of  the  adoption  of  our  Constitution  in  1777,  in  which  the 
provision  in  question  was  substaniially  the  same  as  now,  and 
was  taken  from  the  Pennsylvania  constitution  of  1776,  in 
which  the  language  was,  '^boatable  waters  and  others  not 
private  property."  The  framers  of  our  Constitution  must  be 
presumed  to  have  been  familiar  with  the  common  law,  for 
the  inhabitants  of  the  State  had  been  and  were  ''habituated 
to  conform  their  manners  to  the  English  law,  and  to  hold 
their  real  estates  by  English  tenures.'*     Preamble  to  the  act 
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adopting  the  common  and  statute  law  of  England,  passed  in 
1782,  State  Papers,  450.  Knowing  that  law,  they  undoubt- 
edly regarded  it  inapplicable  in  respect  of  fishing  to  our  local 
situation  and  circumstances,  for  under  it  we  had  no  waters 
in  which  fishing  was  or  would  be  free  as  against  private 
ownership,  for  none  of  them  were  navigable,  not  even  Lake 
Champlain,  within  the  common-law  meaning  of  that  term, 
and  that  was  the  only  meaning  with  which  they  were  ac- 
quainted, for  then  the  doctrine  that  waters  navigable  in  fact 
are  navigable  in  law  had  not  been  announced  in  this  coun- 
try, much  less  developed  and  generally  established  as  now, 
and  hence  a  change  of  the  common  law  was  necessary  in 
order  to  insure  a  common  of  fishery  to  any  extent,  and 
therefore  when  they  came  to  draft  the  section  in  question, 
they  could  not  say  that  the  inhabitants  should  have  liberty 
to  fish  in  all  navigable  waters,  but  were  compelled,  in  order 
to  accomplish  their  purpose,  to  employ  some  other  word,  and 
so  they  employed  boatable,  an  apt  word  to  express  the  com- 
mon-law status  of  non-navigable  waters  public  in  use  though 
private  in  ownership,  that  is,  common  highways.  Angell  on 
Watercourses,  6th  ed.,  p.  729,  has  the  distinctive  head  of 
"The  common-law  distinction  between  rivers  boatable  and 
navigable^  and  how  far  the  distinction  has  been  recognized  in 
this  country."  We  regard  it  unwarrantable  to  say  that  ''boat- 
able,"  as  used,  was  intended  to  embrace  all  waters  boatable 
in  fact  though  private  in  use  as  well  as  in  ownership,  for  the 
common  law,  with  reference  to  which  the  framers  are  pre- 
sumed to  have  acted,  did  not  give  such  waters  the  status  of 
boatability,  but  classed  them  by  themselves  as  "private,  not 
only  in  propriety  or  ownership  but  in  use ;  as,  little  streams 
or  rivers  that  are  not  of  common  passage  for  the  King's  sub- 
jects." De  yure  Maris^  above  quoted.  We  also  regard  it 
unwarrantable  to  say  that  by  recombining  the  words  of  that 
part  oi  the  section  under  consideration,  and  placing  "wa- 
ters" after  "other"  instead  of  after  "boatable,"  as  it  was  ia 
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the  Pennsylvania  constitution,  the  framers  intended  to  alter 
the  provision  by  making  the  words,  ("not  private  property"), 
qualify  *'boatable"  also,  which  they  did  not  do  in  the  Penn- 
sylvania constitution,  for  such  extended  qualification  would, 
to  their  minds,  have  nullified  the  provision,  as,  by  the  com- 
mon law  as  they  knew  it,  all  the  waters  of  the  State  were,  or 
might  and  probably  would,  under  governmental  grants,  be- 
come, private  property  within  the  meaning  of  those  words  as 
they  used  them ;  and  by  that  law  as  we  now  administer  it, 
such  extended  qualification  would  practically  nullify  the 
provision,  for  under  it  most  of  our  waters  are  equally  private 
property  in  ownership,  though  many  of  them  are  public  in 
use. 

We  hold,  therefore,  that  boatable  waters,  within  the 
meaning  of  the  Constitution,  are  waters  that  are  ol  "com- 
mon passage"  as  highways. 

The  rule  by  which  to  determine  whether  waters  are  of 
"common  passage"  as  highways  or  not  is  variously  stated 
but  clearly  enough  defined.  The  test  of  navigability  of  a 
river  is,  as  stated  by  the  Supreme  Court  of  the  United  States, 
whether  it  can  be  used  in  its  ordinary  condition  as  a  high- 
way for  commerce,  conducted  in  the  customary  mode  of  trade 
and  travel  on  water.  And  they  constitute  navigable  waters 
of  the  United  States  when  the)'^  form  in  their  ordinary  condi- 
tion, by  themselves  or  by  uniting  with  other  waters,  a  con- 
tinuous highway  over  which  commerce  is  or  can  be  carried 
on  with  other  states  or  foreign  countries  in  the  customary 
modes  in  which  such  commerce  is  conducted  by  water.  The 
Daniel  Bally  10  Wall.  557.  If,  however,  they  do  not  thus 
form  such  continuous  highways,  but  are  navigable  only  be- 
tween places  in  the  same  state,  they  are  not  navigable  waters 
of  the  United  States,  but  only  of  the  state.  The  Montello^ 
II  Wall.  411.  Hence,  the  capability  of  use  by  the  public 
for  the  purposes  of  transportation  and  commerce  affords  the 
true  criterion  of  the  navigability  of  a  river  rather  than  the 
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extent  or  the  manner  of  that  use.  If  it  be  capable  in  its 
natural  state  of  being  used  for  purposes  of  commerce,  no 
matter  in  what  mode  the  commerce  may  be  carried  on,  it  is 
navigable  in  fact,  and  therefore  becomes  in  our  law  a  public 
river  or  highway.  T/ie  Montello^  20  Wall.  430.  It  is  not, 
however,  as  Chief  Justice  Shaw  said  in  Roe  v.  The  Granite 
Bridge  Co.  21  Pick.  344,  *' every  small  creek  in  which  a 
fishing  skiff  or  gunning  canoe  can  be  floated  at  high  water 
that  is  deemed  navigable  ;  but  in  order  to  have  this  character 
it  must  be  navigable  to  some  purpose  useful  to  trade  or  agri- 
culture." 

The  Supreme  Court  of  Maine,  where  timber  abounds,  has 
frequently  had  this  question  before  it,  and  givea  it  much  con- 
sideration first  and  last.  In  Wadsworth  v.  Smithy  11  Me. 
278,  26  Am.  Dec.  525,  it  is  said  that  the  general  principle  of 
the  common  law  is,  that  above  the  flow  of  the  tide,  rivers  be- 
come private,  either  absolutely  so  or  subject  to  the  public 
right  of  way,  according  as  they  are  small  or  great ;  that  those 
that  are  suflSciently  large  to  bear  boats  or  barges  or  to  be  of 
public  use  in  the  transportation  of  property,  are  highways  by 
water,  over  which  the  public  have  a  common  right ;  but  that 
such  little  streams  and  rivers  as  are  not  floatable,  that  is,  can- 
not in  their  natural  state  be  used  for  the  carriage  of  boats, 
rafts,  or  other  property,  are  wholly  and  absolutely  private, 
not  subject  to  the  servitude  of  the  public  nor  to  be  regarded 
as  public  highways  by  water,  because  they  are  not  susceptible 
of  use  as  a  common  passage  for  the  public.  In  Brozun  v. 
ChadbourUy  31  Me.  9,  50  Am.  Dec.  641,  a  leading  case  on 
this  subject,  much  cited  in  other  jurisdictioos,  it  is  said  that 
the  distinguishing  test  between  rivers  that  are  entirely  private 
property  and  those  that  are  private  property  subject  to  pub- 
lic use  and  enjoyment,  consists  in  whether  rhey  are  suscepti- 
ble or  not  of  use  as  a  common  passage  for  the  public ;  that 
the  true  test  whether  a  highway  or  not  is,  whether  the  stream 
is  inherently  and  in  its  nature  capable  of  being  used  for  the 
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purposes  of  commerce,  for  the  floating  of  vessels,  boats,  rafts, 
or  logs ;  that  when  a  stream  possesses  such  a  character,  the 
•easement  attaches,  leaving  to  the  owners  of  the  bed  all  other 
modes  of  use  not  inconsistent  therewith.  In  Morgan  v.  King^ 
35  N.  Y.  454,  the  true  rule  is  said  to  be,  that  the  public 
have  a  right  of  way  in  every  stream  that  is  capable  in  its 
natural  state  and  its  ordinary  volume  of  water,  of  transport- 
ing in  a  condition  fit  for  market,  the  products  of  the  forests 
or  the  mines  or  the  tillage  of  the  soil  upon  its  banks.  In  the 
recent  case  of  Haywood  v.  Farmers'  Mining  Co.y  South 
Carolina,  28  L.  R.  A.  42,  the  question  is  fully  considered  and 
the  test  said  to  be,  navigable  capacity,  and  not  that  the  sur- 
roundings should  be  such  that  the  stream  may  be  useful  for 
the  purposes  of  commerce,  for,  it  is  said,  the  stream  may  not 
be  useful  for  commerce  at  one  time  and  yet  circumstances 
may  make  it  so  at  another  time.  The  cases  are  generally  to 
the  same  efi^ect.  And  they  all  agree  that  it  is  not  necessary 
to  the  right  that  the  stream  should  have  been  used  as  a  high- 
way ;  it  is  enough  if  it  is  capable  of  such  use.  Nor  is  it  nec- 
essary that  it  should  have  that  capacity  at  all  seasons  of  the 
year.  It  may  be  subject  to  periodical  fluctuations  in  the 
volume  and  height  of  its  water,  attributable  to  natural  causes 
and  recurring  with  the  seasons,  yet  if  its  periods  of  high  wa- 
ter ordinarily  continue  a  sufficient  length  of  time  to  make  it 
useful  as  a  highway,  it  is  subject  to  the  public  easement.  But 
the  easement  is  not  confined  to  business  merely  ;  it  extends 
to  pleasure  as  well,  the  same  as  does  the  easement  of  a  high- 
way by  land.  Attorney  Generals,  Woods.  108  Mass.  436,  11 
Am.  Kep.  380. 

As  a  general  proposition,  waters  above  the  tide  are,  prima 
fac^'e^  private  in  use  as  well  as  ownership,  and  he  who  as- 
serts the  contrary  must  prove  it.  Rhodes  v.  Ot/s^  33  Ala. 
578,  73  Am.  Dec.  439;  Note  to  St.  Louis,  d'c,  R.  R.  Co. 
V.  Ramsey,  22  Am.  St.  Rep.  301  ;  Angell,  Watercourses, 
^•535-     And  whether  such   waters  are,  in  the  given  case. 
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inherently  capable  of  use  as  a  common  passage  for  the  public, 
is  a  question  of  fact,  and  he  who  asserts  that  they  are  must 
prove  it,  unless  the  court  can  take  judicial  notice  that  they 
are,  as  perhaps  it  can  in  some  cases.  This  proposition  is 
applicable  to  the  waters  in  question,  as  they  were  not  re- 
served in  the  original  grant  of  the  town,  neither  expressly 
nor  by  legal  implication,  and  are  therefore  capable  of  being 
private  property  both  in  use  and  in  ownership. 

Although  this  pond  is  inherently  capable  of  floating  **a 
fishing  skiff  or  a  gunning  canoe,"  no  claim  is  made  that  it 
is  inherently  capable  of  use  to  any  extent  beneficial  to  trade 
or  agriculture  ;  and  the  reason  may  be,  because  it  is  thought 
that  no  such  claim  can  well  be  made.  But  however  that  is, 
we  cannot  say  as  matter  of  law  that  it  has  not  such  capacity* 
All  we  can  say  is  that  as  the  case  is  presented  it  does  not 
appear  to  have. 

A  natural  pond  of  not  more  than  twenty  acres,  owned  by 
a  common  owner,  is,  by  statute,  a  "private  preserve."  All 
waters  over  which  the  State  has  jurisdiction,  except  "private 
preserves"  and  "posted  waters,"  are  "public  waters,"  the 
crossing  of  uncultivated  land  to  reach  which  for  the  purpose 
of  taking  fish  is  declared  not  to  be  actionable  unless  actual 
damage  was  done.  Acts  of  1892,  No.  80,  ss.  i  and  31.  It 
is  therefore  claimed  that  the  waters  in  question  are  public 
waters,  for  that  it  is  inferrable  from  the  enactment  that  a 
natural  pond  of  not  more  than  twenty  acres  is  a  private  pre- 
serve that  a  larger  natural  pond  is  public  water,  and  that  it 
cannot  be  assumed  that  the  legislature  intended  that  great 
ponds  and  lakes  can  be  inclosed  and  thereby  made  private 
property  and  an  exclusive  right  of  fishing  therein  established 
in  derogation  of  rights  under  the  common  law,  and  that 
therefore  the  defendant  had  a  right  to  fish  in  said  pond,  and 
is  not  liable  for  crossing  plaintiff's  land  to  reach  it,  as  it 
does  not  appear  that  the  land  was  cultivated  nor  that  actual 
damage  was  done.     But  the  Constitution  itself,  in  the  provi- 
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sion  under  consideration,  affords  the  test  by  which  to  deter- 
mine over  what  waters  the  State  has  jurisdiction  de  jure^ 
thus,  *'and  in  like  manner  to  fish  in  all  boatable  and  other 
waters  (not  private  property)  under  proper  regulations  to 
be  hereafter  made  and  provided  by  the  General  Assembly." 
Thus  was  jurisdiction  expressly  reserved  to  the  State  over 
boatable  waters  and  other  waters  not  private  property.  State 
v.  Norton^  45  Vt.  258  ;  Brew  v.  Hilliker^  56  Vt.  641.  Such 
waters,  therefore,  are  ''public  waters"  within  the  statutory 
definition  of  that  term.  Hence,  unless  the  waters  in  ques- 
tion are  boatable,  they  are  not  public,  but  private,  and  the 
State  has  no  jurisdiction  over  them.  But  if  they  are  boatable, 
and  therefore  public,  yet  the  defendant  is  liable  in  trespass 
for  crossing  the  plaintiflTs  land  against  its  will  to  reach  them, 
though  for  the  purpose  of  taking  fish  therefrom,  notwith- 
standing the  statute  of  1892  to  the  contrary,  for  otherwise 
this  would  be  taking  private  property  for  private  use  without 
consent  of  the  owner  and  without  compensation,  which  the 
Constitution  does  not  allow  to  be  dpne,  even  with  compensa- 
tion. On  this  ground  the  flowage  actsol  1866,  1867  and  1869 
were  held  unconstitutional  in  Tyler  v.  Beachery^Vi.  648.  On 
the  same  ground  the  drainage  act  of  1868,  No.  26,  was  held 
unconstitutional  in  the  unreported  case  of  Abbott  v.  Ware^ 
in  Orange  County,  decided  at  the  March  Term,  1874,  ^  think. 
I  remember  that  Judge  Pierpoint  said  in  disposing  of  that  case, 
that  the  legislature  could  as  well  pass  a  law  that  he  might 
pasture  his  cow  in  in  his  neighbor's  pasture,  as  to  pass  one 
that  he  might  drain  his  swamp  across  his  neighbor's  meadow. 
So  in  this  case,  it  may  with  equal  propriety  be  said  that  the 
legislature  could  as  well  pass  a  law  that  any  private  prop- 
erty may  be  crossed  against  the  will  of  the  owner  for  the 
purpose  of  reaching  a  highway  by  land,  as  to  pass  one  that  it 
may  thus  be  crossed  for  the  purpose  of  reaching  public  waters 
for  the  purpose  of  taking  fish  therefrom.  The  right  of 
eminent  domain  can  never  be  exercised  for  any  merely  private 
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purpose,  however  much  the  public  utility  or  convenience 
may  be  thereby  subserved.  Judge  Isaac  F.  Redfield  says 
that  **the  owner  of  one  rood  of  land  may  stand  in  the  way 
ol  any  private  enterprise,  however  much  the  general  utility 
may  be  thereby  hindered,  and  no  human  power  in  a  free 
country  where  the  principles  of  Magna  Charta  prevail  in 
their  full  force,  can  compel  him  to  budge  one  step."  Note  to 
Allen  V.  Inhabitants  of  Jay ^  12  Am.  Law  Reg.  N.  S-  497. 

yudgment  reversed  and  cause  remanded. 

Tyler,  J.,  did  not  sit  in  the  case. 

Thompson,  J.,  dissents. 

Dissenting  opinion  by 

THOMPSON,  J.  With  all  due  deference  to  the  opinion 
of  the  majority  of  the  court,  I  most  emphatically  dissent  from 
their  holding  in  respect  to  what  constitute  boatable  waters 
within  the  meaning  of  section  40,  Chapter  2  of  the  constitu- 
tion of  Vermont.  This  is  solely  a  question  of  construction. 
Cooley,  in  his  work  on  Constitutional  Limitations  (4th  ed.), 
states  some  rules  applicable  to  the  solution  of  this  question. 
He  says : 

'*The  object  of  construction,  as  applied  to  a  written  con- 
stitution, is  to  give  effect  to  the  intent  of  the  people  adopting 
it.  In  the  case  of  all  written  laws,  it  is  the  intent  of  the  law- 
giver that  is  to  be  enforced.  But  this  intent  is  to  be 
found  in  the  instrument  itself.  It  is  to  be  presumed  that 
that  language  has  been  employed  with  sufficient  precision 
to  convey  it,  and  unless  examination  demonstrates  that  the 
presumption  does  not  hold  good  in  the  particular  case,  noth- 
ing will  remain  except  to  enforce  it.  'Where  a  law  is  plain 
and  unambiguous,  whether  it  be  expressed  in  general  or 
limited  terms,  the  legislature  should  be  intended  to  mean 
what  they  have  plainly  expressed,  and  consequently  no  room 
is  left  for  construction.'  Possible  or  even  probable  mean- 
ings, when  one  is  plainly  declared  in  the  instrument  itself* 
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the  courts  are  not  at  liberty  to  search  for  elsewhere.  *  * 
In  interpreting  clauses  we  must  presume  that  words  have 
been  employed  in  their  natural  and  ordinary  meaning. 
Says  Marshall,  C.  J. :  *The  framers  of  the  constitution, 
and  the  people  who  adopted  it,  must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  to  have  under- 
stood what  they  meant.'  This  is  but  saying  that  no  forced 
or  unnatural  construction  is  to  be  put  upon  their  language  j 
and  it  seems  so  obvious  a  truism  that  one  expects  to  see 
it  universally  accepted  without  question,  but  the  attempt  is 
made  so  often  by  interested  subtlety  and  ingenious  refine- 
ment to  induce  the  courts  to  force  from  these  instruments  a 
meaning  which  their  framers  never  held,  that  it  frequently 
becomes  necessary  to  redeclare  this  fundamental  maxim. 
Narrow  and  technical  reasoning  is  misplaced  when  it  is 
brought  to  bear  upon  an  instrument  framed  by  the  people 
themselves,  for  themselves,  and  designed  as  a  chart  upon 
which  every  man,  learned  and  unlearned,  may  be  able  ta 
trace  the  leading  principles  of  government.  *  *  *  It  is  a 
maxim  with  the  courts  that  statutes  in  derogation  of  the  com- 
mon law  shall  be  construed  strictly ;  a  maxim  which  we  fear 
is  sometimes  perverted  to  the  overthrow  of  the  legislative  in- 
tent ;  but  there  can  seldom  be  either  propriety  or  safety  in  ap- 
plying this  maxim  to  constitutions.  When  these  instruments 
assume  to  make  a  change  in  the  common  law,  the  change 
designed  is  generally  a  radical  one ;  but  as  they  do  not  go 
minutely  into  particulars  as  do  statutes,  it  will  sometimes  be 
easy  to  defeat  a  provision,  if  courts  are  at  liberty  to  say  that 
they  will  presume  against  any  intention  to  alter  the  common 
law  further  than  is  expressly  declared.  A  reasonable  con- 
struction is  what  such  an  instrument  demands  and  should 
receive :  and  the  real  question  is,  what  the  people  meant, 
and  not  how  meaningless  their  words  can  be  made  by  the 
application  of  arbitrary  rules."  Cool.  Con.  Lim.  4th  ed.,  68, 
69,  72,  74  and  notes  and  cases  cited. 

The  phrase    "boatable   waters"   had  no  fixed   technical 

meaning  at  common  law,  nor  does  it  appear  that  these  words 

were  used  by  the  common  law  in  declaring  the  rights  of  the 

public  or  individuals  to  fish  in,  or  to  use  the  waters  subject 

to  its  jurisdiction.     Hence,  we  are  not  called  upon  to  give  it 

a  technical  meaning  because  of  such  use  at  the  time  of  the 
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adoption  of  the  constitution.  In  its  natural,  ordinary  sense, 
the  phrase  "boatable  waters"  means  waters  boatable  in  fact 
without  regard  to  the  use  to  which  such  waters  may  be  put  for 
commercial  or  other  purposes.  Clearly  the  words  are  as 
susceptible  of  this  meaning  as  they  are  of  the  interpretation 
put  upon  them  by  the  majority  of  the  court,  which  is  that 
they  mean  ''waters  of  common  passage  as  highways,"  lim- 
iting the  meaning  of  the  words,  "of  common  passage"  by 
the  cases  and  wealth  of  learning  invoked  by  the  learned 
judge  who  delivered  the  opinion  of  the  majority.  As  thus 
limited  this  provision  of  the  constitution,  is  applicable 
to  only  a  very  small  part  of  the  waters  of  the  state. 
It  is  admitted  that  by  incorporating  this  provision  into 
the  constitution,  its  framers  intended  to  change  the 
rule  of  the  common  law  in  respect  to  the  right  of 
the  inhabitants  oi  the  state  to  fish  in  its  waters.  It  is  dif- 
ficult to  perceive  how,  as  suggested  by  the  majority,  it  is 
''unwarrantable  to  say  that  'boatable'  as  used,  was  intended 
to  embrace  all  waters  boatable  in  fact."  Iftheyw^ere  as 
familiar  with  the  common  law  and  its  apt  language  as  is 
stated  in  the  opinion  of  the  majority,  had  the  framers  of  the 
constitution  intended  that  the  words  "boatable  waters"  should 
.  not  include  all  waters  boatable  in  fact,  they  would  have  used 
instead  of  these  words,  the  apt  phraseology  of  the  common 
law  and  said  "waters  that  are  of  common  passage  as  high- 
ways," for  their  knowledge  of  the  common  law  must  have 
made  them  familiar  with  the  meaning  of  the  expression, 
'•streams  or  rivers  that  are  of  common  passage  for  the  king's 
people."  The  fact  that  they  did  not  use  such  language,  but 
instead  of  it  used  the  common  language  of  the  people  and 
said  "boatable  waters,"  words  pregnant  with  meaning  to 
the  minds  of  the  early  settlers  of  this  state, and  conveying  the 
idea,  in  their  natural  and  ordinary  sense,  of  waters  boatable 
in  fact  and  no  others,  conclusively  shows  that  they  did  not 
intend  to  use  the  words  in  the  sense  that  the  majority  impute 
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to  them.  To  give  the  meaning  that  the  court  reads  into  these 
words,  it  is  compelled  to  go  outside  of  the  plain  language  of 
the  constitution,  and  attempt  to  construe  them  in  the  light  of 
extraneous  circumstances.  This  is  a  departure  from  the 
principles  of  constitutional  construction  cited  from  Cooley, 
and  laid  down  by  the  best  considered  cases,  because  there 
is  no  ambiguity  in  the  language  used.  There  is  no  pretense 
that  at  the  time  of  the  adoption  of  the  constitution,  the  words 
**boatable  waters"  had  a  settled  and  well  known  signification 
in  law,  and  a  different  meaning  in  popular  use,  or  that  they 
were  then  used  in  more  senses  than  one.  But  if  we  go  outside 
the  instrument  itself  to  ascertain  its  meaning,  then  this  pro- 
vision of  the  constitution  is  to  be  read  in  the  light  of  the 
circumstances  and  surroundings  under  which  it  was  adopted, 
keeping  in  mind  the  evils  it  was  intended  to  prevent,  the 
rights  intended  to  be  conveyed,  and  the  habits  and  customs 
of  the  people  and  the  times  in  which  they  lived.  This  pro- 
vision has  existed  substantially  as  it  now  is  from  the  time  of 
the  adoption  of  the  constitution  of  1777.  In  the  midst  of 
the  throes  of  the  revolutionary  war,  our  fathers  founded  a 
free  republic  in  this  state.  They  were  then  smarting  under 
the  oppression  and  inequalities  of  the  English  system  under 
which  individual  development  among  the  common  people 
was  impeded  and  often  prevented,  and  the  rights  and  enjoy- 
ments ol  the  many  were  subjected  to  the  pleasure  of  a  fa- 
vored few.  Among  the  instrumentalities  used  to  bring  about 
this  undesirable  condition  of  life,  were  the  iniquitous  fish 
and  game  laws  of  England,  enacted  by  the  ruling  class  for 
their  own  enjoyment,  and  which  led  to  a  system  under 
which  the  catching  of  a  fish  or  the  killing  of  a  rabbit  was 
deemed  of  more  consequence  than  the  happiness,  liberty  or 
life  of  a  human  being.  The  framers  of  our  constitution  knew 
that  the  English  system  of  fish  and  game  laws  had  been  a 
most  fruitful  source  of  crime  and  misery,  and  I  think  it  was 
their  purpose  to  so  provide  that  this  state  should  never  be 
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cursed  by  a  like  system.  They  believed  that  the  raising  of 
men  was  of  more  importance  than  the  breeding  of  fish  for 
sport  or  for  profit.  I  think  they  intended  to  use  language  so 
plain  ''that  the  wayfaring  man  though  a  fool,"  could  under- 
stand it,  and  that  by  the  words  "boatable  waters"  they  meant 
all  waters  boatable  in  fact,  without  regard  to  whether  such 
waters  could  be  utilized  for  conveying  to  market  the  products 
of  the  farm,  the  forest,  the  mine  or  the  factory.  In  that 
early  day  and  prior  thereto,  boats  and  canoes  were  among 
the  principal  means  of  locomotion  in  this  state.  In  passing 
from  one  part  of  the  state  to  another  in  those  early  times,  the 
streams  and  ponds,  great  and  small,  were  utilized,  the  boats 
or  canoes  being  carried  overland  from  one  to  the  other, 
where  connection  could  not  be  made  by  water.  Thus  the 
phrase  *'boatable  waters,"  at  the  time  of  the  original  adoption 
of  the  constitution,  conveyed  to  the  minds  of  itsframers  and 
to  the  inhabitants  of  the  state,  the  idea  of  waters  boatable  in 
fact.  Such  has  been  the  continuous  and  universal  construc- 
tion given  to  these  words  and  acted  upon  by  the  inhabitants 
of  this  state  for  more  than  a  century.  Until  the  St.  1892,  No. 
80,  s.  I,  (V.  S.,  s.  4562,),  defining  a  private  preserve  to  be  a 
natural  pond  of  not  more  than  twenty  acres  belonging  to 
a  common  owner,  such  too  was  the  construction  put  upon 
these  words  by  the  legislature  ever  after  the  adoption  of  the 
constitution  as  is  evidenced  by  repeated  enactments  respect- 
ing fish  m  particular  ponds,  which  under  this  decision  must 
be  private  waters  and  private  property  in  which  the  public 
have  no  right  to  fish. 

It  has  been  repeatedly  held  by  the  Supreme  Court  of  the 
United  States  in  respect  to  the  constitution  of  the  United 
States,  that  an  interpretation  of  it,  contemporary  with  its 
adoption,  practiced  and  acquiesced  in  for  years,  conclusively 
fixes  its  construction.  Stuart  y.  Laird^  i  Cranch  299,  Law. 
ed  2  Book  115;  Martin  v.  Hunter^  i  Wheat.  304,  Law- 
ed.  4  Book   97  ;    Cohns  v.    Virginia^  6  Wheat.  264  Law.. 
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ed.  S.  Book  257  ;  Cooley  v.  Philadelphia  Port  Wardens^ 
12  How.  299  Law.  ed.  13  Book  996 ;  Pollock  v.  Bridgport 
Steamboat  Co.^  114  U.  S.  411;  Law.  ed.  29  Book  147; 
CooL  Con.  Lim.  (4th  ed.)  81-86.  This  court  has 
also  recognized  this  doctrine  repeatedly.  Huntington 
V.  Bishops  5  Vt.  186 ;  State  v.  Keyes,  8  Vt.  57  ;  State 
V.  Bosworth^  13  Vt.  402;  State  v.  Haley ^  52  Vt.  476; 
State  V.  Magoon^  61  Vt.  45  ;  Hall  v.  Armstrongs  65  Vt. 
421.  In  the  last  named  case,  this  court  said":  '*In  view  of 
the  ^immemorial  practice  of  proceeding  to  trial  without  a 
jury,'  in  this  form  of  action,  and  the  other  reasons  which  we 
have  suggested  in  the  course  of  this  discussion,  we  hold  that, 
under  the  constitution  of  this  state,  a  party  in  an  action  of 
book  account,  is  not  entitled  to  a  trial  by  jury  on  the  merits 
ol  the  case."  In  Boyden  v.  Town  of  Brookline^  8  Vt.  284, 
it  was  held  that  the  contemporaneous  construction  of  a  statute 
and  long  established  practice  under  it  has  the  force  of  a  judi- 
cial determination  ;  and  that  *'such  has  always  been  the  defer- 
ence paid  by  courts  to  such  an  exposition  of  statute  or  con-  - 
stitutional  law."  In  Rogers  v.  Goodwin^  2  Mass.  475,  the 
court  was  urged  to  give  a  construction  to  a  statute  different 
from  that  which  the  people  had  given  it  for  many  years  in 
their  business  transactions  under  it,  but  the  court  said : 

**We  cannot  shake  a  principle  which  in  practice  has  so 
long  and  extensively  prevailed.  If  the  practice  originated 
in  error,  yet  the  error  is  now  so  common  that  it  must  have 
the  force  of  law.  The  legal  ground  on  which  this  provision 
is  now  supported  is  that  long  and  contiuous  usage  furnished 
a  contemporaneous  construction,  which  must  prevail  over 
the  mere  technical  import  of  the  words." 

Discussing  a  similar  question  it  was  said  in  Packard  v. 
Richardson s  17  Mass.  122,  that: 

**A  contemporaneous  is  generally  the  best  construction 
of  a  statute.  It  gives  the  sense  of  a  community,  of  the 
terms  made  use  of  by  the  legislature.  If  there  is  am- 
biguity in  the  language,  the  understanding  and  applica- 
tion ol  it,  when  the  statute  first  comes  into  operation,  sanc- 
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tioned  by  long  acquiescence  on  the  part  of  the  legislature  and 
judicial  tribunals,  is  the  strongest  evidence  that  it  has  been 
rightly  explained  by  practice.  A  construction  under  such 
circumstances  *  becomes  established  law ;  and  after  it  has 
been  acted  upon  for  a  century,  nothing  but  legislative  power 
can  constitutionally  effect  a  change." 

So  far  as  I  can  learn  no  construction^  has  ever  been 
suggested  for  the  words  *'boatable  waters,"  except  that 
for  which  I  contend,  by  either  the  bench,  the  bar,  or  the 
inhabitants  of  tfie  state,  or  any  one  else,  until  quite  recently. 
Under  the  decisions  this  construction,  contemporaneous  with 
the  adoption  of  the  constitution  and  practiced  for  nearly  one 
hundred  and  nineteen  years,  conclusively  determines  the 
meaning  of  these  words  to  be  as  they  have  been  so  long  con- 
strued and  understood,  and  this  court  should  now  hold  that 
*'boatable  waters"  as  mentioned  in  the  constitution,  are  all 
waters  boatable  in  fact. 

It  is  a  matter  of  common  history,  that  within  a  very  few 
years  last  past  there  have  been,  and  now  are,  a  lew  persons 
resident  in  this  and  other  states,  who  have  anxiously  sought 
for  some  way  by  which  they  could  convert  into  private  fish 
preserves,  controlled  by  themselves,  many  streams  and  ponds 
in  this  state,  boatable  in  fact,  and  in  which  its  inhabitants 
have  fished  as  public  waters  ever  since  the  adoption  of  the 
constitution  of  1777.  The  idea  that  ''boatable  waters"  to 
the  minds  of  the  fathers  of  this  state,  meant  *' waters  of  com- 
mon passage,"  was  originated  and  first  broached  by  these 
persons  thus  seeking  to  obtain  control  of  the  waters  of  this 
state. 

At  the  time  of  the  adoption  of  the  constitution  of  1777,  the 
common  law  had  not  been  adopted  by  this  state  by  legisla- 
tive enactment ;  the  state  was  not  then  a  member  of  the  fed- 
eral union  and,  therefore,  was  not  precluded  from  enacting 
laws  or  constitutional  provisions  impairing  the  obligation  of 
contracts.  The  power  of  this  state  was  then  as  omnipotent 
as  that  of  the  parliament  oi  Great  Britain,  which  could  take 
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private  property  for  public  use  without  compensation.  Pot- 
ter's Dwarris  on  Stat.  44.  It  therefore  had  the  power,  not- 
withstanding any  provisions  in  the  New  Hampshire  or  other 
grants  to  the  contrary,  to  make  waters  boatable  in  fact,  free 
to  all  its  inhabitants  for  the  purpose  of  fishing,  under  such 
proper  regulations  as  might  thereafter  be  provided  by  the 
general  assembly.  I  am  not  prepared  to  say  that  by  this 
section  of  the  constitution,  there  was  not  reserved  to  the  leg- 
islature the  power  of  granting  the  right  to  our  inhabitants,  at 
suitable  seasons  of  the  year,  to  pass  over  private  property  to 
reach  such  waters  for  the  purpose  of  fishing  therein. 

The  opinion  of  the  majority  is  based  upon  English  cases, 
and  the  decisions  of  the  courts  of  states  having  no  constitu- 
tional provision  like  Vermont,  and  which  follow  the  English 
cases,  and  upon  the  theory  that  the  rule  as  enunciated  by  those 
decisions,  is  the  common  law  of  this  state.  By  this  assump- 
tion the  fact  is  ignored  that  this  state  only  adopted  so  much 
of  the  common  law  of  England  as  is  applicable  to  the  local 
situation  and  circumstances,  and  is  not  repugnant  to  the  con- 
stitution or  laws  of  Vermont,  and  that  such  adoption  was 
subsequent  to  the  adoption  of  the  constitution  of  1777.  If 
the  construction  of  the  constitution  for  which  I  contend,  is 
correct,  the  principles  of  the  common  law  upon  which  the 
decision  of  the  court  is  based,  are  repugnant  to  our  con- 
stitution, and,  therefore,  have  never  been  adopted  as  a  part 
of  the  common  law  of  Vermont.  St.  1779,  St.  1782,  in 
Slade's  State  Papers,  287,  450;  V.  S.,  s.  898;  State  v. 
Bur-pee^  65  Vt.  i ;  Morrill  v.  Palmer^  68  Vt.  6. 

There  is  another  circumstance  which  bears  upon  this  ques- 
tion. *'It  is  a  notorious  fact  that  when  the  country  was 
new,  all  our  waters  swarmed  with  fish  of  various  kinds.** 
Thompson's  Vermont  Natural  His.  Division,  128.  The 
early  settlers  as  a  rule  were  poor,  and  were  often  in  great 
straits  to  procure  the  necessaries  of  life.  On  this  ac- 
count the  early  inhabitants  of  the  state  often  resorted  to  the 
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fish  abounding  in  its  waters  as  a  means  of  subsistence.  For 
this  reason  also,  I  think  the  framers  of  the  constitution  in- 
tended that  the  right  to  take  fish  in  the  waters  of  the  state, 
should  be  limited  only  by  the  fact  that  the  waters  in  which 
they  were  found  were  not  boatable  in  fact. 

When  we  consider  the  crime  and  misery  in  England  dur- 
ing the  last  century  resulting  from  its  private  fish  and  game 
preserves,  protected  by  its  system  of  fish  and  game  laws, 
and  then  consider  how  free  from  such  crime  and  misery  this 
state  has  been  during  the  same  time,  it  is  apparent  that  this 
provision  of  the  constitution  as  construed  by  the  people,  was 
one  of  the  wisest  that  could  have  been  made.  This  decision 
is  most  far  reaching  in  its  consequences.  Hitherto  in  our 
history  as  a  state,  our  people,  young  and  old,  rich  and  poor, 
have  fished  as  a  matter  of  right  in  all  the  waters  of  the  state, 
which  were  boatable  in  fact.  This  freedom  to  associate 
with  and  enjoy  nature,  has  borne  fruit^in  the  independent, 
liberty  loving  character  of  our  people,  and  has  had  its  influ- 
ence in  forming  a  type  of  manhood  that  has  had  a  potent 
influence  in  making  Vermont  to-day  in  many  respects,  the 
ideal  republic  of  the  world.  The  result  of  this  decision  is 
to  change  a  large  portion  of  such  waters  into  private  fish  pre- 
serves and  to  exclude  the  inhabitants  of  this  state  from  the 
rights  which  hitherto  they  have  so  freely  enjoyed. 

The  holding  of  the  court,  as  I  understand  it,  is  that  only 
such  waters  are  boatable  within  the  meaning  of  the  consti- 
tution, as  may  be  utilized  in  conveying  to  market  the  pro- 
ducts of  the  farm,  the  forest,  the  mine  and  the  factory,  and 
for  transportation,  or  in  other  words,  only  such  waters  as 
may  be  utilized  for  the  purposes  of  commerce  and  travel. 
If  they  may  be  so  utilized,  then  they  may  also  be  used  for 
pleasure.  The  only  door  of  escape  left  open  by  this  deci- 
sion, is  the  holding  that  in  each  case,  the  jury  is  to  deter- 
mine whether  the  waters  in  question  can  be  so  utilized. 
It   may   be   that  juries,    moved   by   what   an   ancient   law 
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writer  quaintly  terms  * 'pious  perjury,"  may  preserve  the 
rights  of  the  people  as  they  have  been  understood  and  en- 
joyed for  more  than  a  century.  In  my  judgment  a  decision 
that  tempts  such  a  course  on  the  part  of  the  jurors  to  preserve 
what  are  supposed  and  believed  to  be  ancient  and  constitu- 
tional rights,  is  a  calamity  much  to  be  regretted. 

In  arriving  at  the  conclusion  to  which  it  has  come,  it 
seems  to  me  that  the  court  has  made  a  departure  from 
the  sound  and  well  established  principles  of  constitutional  con- 
struction. I  further  deem  its  holding  to  be  contrary  to  sound 
public  policy,  not  conducive  to  good  morals,  and  in  ef- 
fect a  change  of  the  constitution  as  it  was  intended  by  its 
framers  and  has  been  understood  and  acted  upon  by  the  in- 
habitants of  this  state  throughout  its  entire  history  as  a  state. 

The  people  must  zealously  guard  their  constitutional 
rights,  especially  of  the  kind  involved  in  this  case,  if  they 
would  perpetuate  them.  If  they  lose  such  rights,  it  usually 
occurs  by  their  being  frittered  away  by  legislative  action,  or 
unintentionally  by  judicial  decision,  without  the  extent  of 
such  action  or  decision  being  fully  understood  by  the  people. 
Believing  this  decision  to  be  an  infringement  on  and  an  im- 
pairment of  their  constitutional  rights,  I  have  deemed  it  to  be 
my  duty  to  express  my  dissent,  feeling  that  I  should  be 
derelict  in  my  duty  if  I  failed  so  to  do. 
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RUSSELL  SAWYER 

V. 

ROSWELL  CHILD. 


January  Term,  1896. 


Sut^  may  be  sustained  though  no  decree   -filed.      Docket  en- 
tries as  evidefice.     Decree  by  stipulation.     Interest. 


The  defendant  by  his  note  promised  to  pay  the  plaintiff  a  cer- 
tain sum  "provided  the  plaintiff  in  the  suit  against  I.  D. 
and  Mary  Robinson  sustain  their  case  and  find  the  defend- 
ants the  above  amount  indebted  to  them."  The  suit  was 
in  chancery  then  pending.  Subsequently  the  supreme  court 
decided  that  the  orator  could  recover,  and  at  a  later  term  of 
the  county  court  counsel  entered  into  a  written  stipulation 
as  to  the  amount  of  the  damages  and  the  decree  was  entered 
upon  the  docket.     Held : 

1.  The  plaintiff  might  recover,  although  no  lormal  decree  had 

been  signed  and  entered. 

2.  The  clerk  of  the  court  of  chancery  might  read  from  his  docket 

entries  as  evidence  to  show  the  disposition  of  the  chancery 
suit. 

3.  The  judgment  in  the  chancery  suit  would  be  none  the  less  ef- 

fectual because  the  amount  of  the  damage  was  determined 
by  stipulation. 

4.  If  the  defendant  sought  to  show  that  the  stipulation  was  ob- 

tained by  fraud,  the  burden  of   proving  that  issue  would  be 
upon  him. 

5.  A  note  reading  "with  interest"  carries  simple  interest  only. 

Assumpsit  upon  a  promissory  note.    Plea,  the  general  issue 
with  notice  of  special  matter.      Trial  by  jury  at  the  Septem- 
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ber  terra,  1895,  Washington  county,  Thompson,  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiflf.  The  defendant 
excepts. 

Dillingham^  Huse  &  How  laud  for  the  defendant. 

The  testimony  of  the  clerk  was  not  admissible  to  show  a 
decree.  Austin  v.  Howe^  17  Vt.  654;  Arinsirongy.  Colby ^ 
47  Vt.  359. 

The  burden  was  upon  the  plaintiflf  to  show  that  the  stipula- 
tion was  an  honest  transaction.  Gibson  v.  Leyes^  6  Ves. 
278 ;   Cane  v.  Ld.  Allen,  2  Dow.  289. 

E.  A.  Heath,  T.  J.  Deavitt  and  S.  C.  Shurtleff  for  the 
plaintiff. 

The  decision  of  the  supreme  court  in  Dale  v.  Robinsons 
fixed  the  right  of  the  orator  to  recover  in  that  case ;  and  the 
agreement  of  the  parties  as  to  the  amount  of  the  damages  did 
not  affect  the  validity  of  the  subsequent  decree.  Dale  v. 
Robinsons,  $1  Vt.  20;  Gale  v.  Butler,  ^^  Vt.  449;  Sortwell 
V.  M.  dc  W.  R.  R.  Co.,  56  Vt.  180;  Sherman  v.  Windsor 
Manufacturing  Co.,  57  Vt.  57  ;  Stannardw.  Harrisons  19 
Weekly  Rep.  8ii ;  Harrison  Y.Ramsey,  2  Veasey  Sen.  488 ; 
Moss  V.  Leeatham,  2  Moor  P.  C.  73 ;  Parker  v.  Simpson, 
18  Weekly  Rep.  204;  Gilbert  v.  Endean,  9  Ch.  D.  259, 
266;  Flower  v.  Lloyd,  6  Ch.  D.  297  ;  Holt  v.  yesse,  3  Ch. 
D. 177. 

The  docket  entries  were  properly  admitted.  Mattocks  v. 
Bellany,  8  Vt.  463;  Allis  v.  Beadle,  i  Tyler  179;  Arm-- 
strong  V.  Colby,  47  Vt.  359;  McGrath  v.  Segrain,  2  Allen 
443;  Central  Bridge  v.  Lowell,  15  Gray  106;  Luce  v. 
Dexter,  135  Mass.  23. 

The  defendant  alleged  fraud  in  the  stipulation  and  must 
prove  it.     i  Greenl.,  Ev.  s.  80;  2  Best,  Ev.  s.  314. 
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ROSS,  C.  J.  This  is  an  action  to  recover  upon  a  promis- 
sory note.     The  note  reads  : 

«*Moretown,  August  25th,  1883.  For  value  received  I 
promise  to  pay  Russell  Sawyer  or  order  three  hundred  and 
twenty  dollars  and  thirty-five  cents  on  demand  with  interest. 
Provided  the  plaintiflF  in  the  suit  against  I.  D.  and  Mary  Rob- 
inson sustain  their  case,  and  find  the  defendants  the  above 
amount  indebted  to  them.  **ROSWELL  CHILD." 

The  suit  referred  to  in  the  proviso  is  Dale  v.  Robinsons^ 
51  Vt.  20.  The  orator  in  that  suit  sought  to  have  certain 
-debts  due  him  paid  out  of  the  separate  property  of  the  wife. 
Her  property  was  sequestered,  and  sold  by  the  plaintiff,  as 
an  officer,  at  auction.  The  plaintiff  was  to  hold  the  funds 
to  await  the  result  of  the  suit.  The  defendant  bid  off  the 
property  sequestered.  Instead  of  paying  the  money  lor  the 
property  purchased,  he  gave  the  plaintiff  a  due  bill  there- 
for. When  that  was  about  to  outlaw  he  took  it  up  and  gave 
the  note  in  question,  with  the  consent  and  approval  of  the 
Robinsons.  The  suit  was  heard  and  decided  in  this  court  at 
its  general  term  in  1878,  and  a  mandate  was  sent  to  the  court 
^of  chancery  commanding  that  court  to  have  the  amount  due 
the  orator,  on  the  claims  set  forth  in  the  bill,  ascertained  by  a 
master,  and  decreed  to  be  paid  out  of  the  separate  property 
of  the  wife,  the  decree  to  be  enforced  by  any  proper  process. 
The  suit  remained  pending  in  the  court  of  chancery  until 
its  September  term,  1894.  At  that  term  of  the  court  the  sol- 
icitors for  the  parties  filed  a  stipulation  duly  signed  agreeing 
that  there  was  due  the  orator  upon  the  grounds  mentioned  in 
the  pleadings  the  sum  of  five  hundred  and  eighty-three  dollars 
and  thirty  cents  from  the  defendants,  and  that  a  decree  be 
rendered  for  the  orator  for  that  amount.  A  decree  was  en- 
tered upon  the  docket  in  accordance  with  the  stipulation,  and 
the  proceeds  of  the  sale  of  the  property  upon  the  writ  of  se- 
questration was  ordered  to  be  paid  to  the  orator. 

1.     When  this  suit  came  on  for  trial  a  decree  in  that  suit 
had  not  been  drawn  and  signed,  nor  enrolled. 
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The  defendant  duly  excepted  to  the  admission  of  the  en- 
tries in  the  equity  suit,  testified  to  by  the  clerk  of  the  court  of 
equity,  to  establish  a  compliance  with  the  conditions  of  the 
note.  He  contends  that  the  only  record  in  a  suit  in  equity  is 
the  decree  and  its  enrollment.  This  is  established  by  the  de- 
cisions of  this  court  cited  by  the  defendant.  But  the  condi- 
tion is  not  that  the  rights  of  the  orator  in  Dale  v.  Robinsons 
shall  be  established  by  a  duly  signed  or  enrolled  decree.  It 
is  that  he  shall  sustain  his  case,  and  find  the  defendants  in- 
debted to  him  to  the  amount  of  the  note.  The  defendant  fur- 
ther contends  that  the  trial  being  on  the  law  side  of  the  court, 
the  court  could  not  look  into  the  files  and  docket  entries,  in 
the  equity  suit,  and  that  the  only  way  it  could  be  shown  that 
the  orator  had  sustained  his  suit  was  by  a  duly  certified  copy 
of  the  decree  or  record,  and  as  there  was  no  such  decree  or 
record  no  proof  could  be  made.  He  did  not  except  to  these 
facts  being  shown  by  the  clerk  of  the  court  of  chancery  if  they 
could  be  shown  otherwise  than  by  a  duly  certified  copy  of  the 
decree  or  record.  This  contention  is  not  maintainable. 
Viles  &  Atkins  v.  Moullony  11  Vt.  470,  is  authority  for  al- 
lowing this  kind  of  proof  to  establish  what  has  been  adjudi- 
cated in  a  suit  in  equity  in  which  a  decree  has  not  been  drawn 
and  signed  nor  enrolled.  The  defendant  further  contends 
that  the  proviso  contemplates  that  the  amount  due  the  orator 
in  the  suit  in  equity  should  be  ascertained  by  a  master  and 
not  by  the  agreement  of  the  solicitors  of  the  parties.  He 
contends  that  the  cause  had  been  referred  to  a  master  at  the 
time  the  proviso  was  made  and  the  proviso  impliedly  contem- 
plated that  the  amount  due  should  be  ascertained  by  the  mas- 
ter because  such  was  the  orderly  course  of  proceeding.  It  is 
a  sufficient  answer  that  the  proviso  does  not  confine  the  ascer- 
tainment of  the  amount  due  the  orator  in  that  suit  to  any  par- 
ticular method.  The  parties  might  therefore  use  any  lawful 
method  for  ascertaining  the  sum  due  the  orator  in  that  suit, 
provided  the  decree  thereon  was  a  lawful  decree   of  the  court 


Digitized  by  VjOOQIC 


364  SAWYER  V.  CHILD.  [68 

in  the  suit.  There  is  no  legal  objection  to  parties  in  a  suit  at 
law,  or  inequity,  though  their  attorneys  as  solicitors,  stipula- 
ting in  regard  to  the  amount  for  which  judgment  or  decree  is 
to  be  rendered.  Such  agreement  is  in  the  line  of  the  process 
under  which  the  court  is  proceeding,  and  is  clearly  distin- 
guishable from  agreements  for  judgments  or  decrees  aliunde 
the  process  before  the  court.  Any  concession  or  agreement, 
which  only  furnishes  to  the  court  what  it  otherwise  must  as- 
certain by  proof,  when  proceeding  orderly  upon  the  process 
before  it,  does  not  render  the  judgment  or  decree  ren- 
dered on  the  process  under  consideration,  a  consent  judg- 
ment or  decree^  or  one  which  derives  its  force  from  the 
agreement  of  the  parties.  Such  judgments  and  decrees 
rendered  upon  pending  processes,  are  none  the  less  the 
judgment  and  decrees  of  the  court  rendered  in  due  course, 
because  the  parties  have  conceded  some  or  all  the  facts 
necessary  for  the  rendition  of  them.  When  the  court 
has  the  parties  before  it  on  a  proper  and  .legal  process, 
its  judgment  and  decree  is  none  the  less  a  judgment 
and  decree  of  the  court  because  rendered  on  an  agreed 
statement  of  facts,  submitted  by  the  parties.  The  de- 
fendant does  not  contend  that  either  a  rehearing  or  a  bill 
of  review  would  now  be  available  to  the  defendants  in  the 
equity  suit.  Hence,  on  the  evidence  properly  admitted,  the 
orator  in  that  suit  bad  fully  sustained  his  suit  and  fulfilled  the 
conditions  of  the  note.  There  was  no  error  in  the  charge  of 
the  court  on  this  branch  of  the  case. 

2.  The  defendant  contends  that  the  court  erred  in  holding 
that  the  burden  was  upon  the  defendant  to  establish  that  the 
stipulation  filed  in  the  equity  suit  was  procured  by  fraud. 
Fraud  is  not  to  be  presumed.  Good  faith  and  fair  dealing  is 
to  be  presumed  until  something  is  shown  to  the  contrary. 
The  stipulation,  presumably,  was  an  honest,  binding  one  until 
the  contrary  was  shown.  The  defendant  alleged  that  it  was 
fraudulently  obtained.     It  was  for  him  to  establish  this. 
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As  tersely  stated  by  Stephens  in  the  Digest  of  the  Law  of 

Evidence,  Art.  93 : 

** Whosoever  desires  any  court  to  give  judgment  to  any 
legal  right  or  liability  dependent  on  the  existence  of  facts 
which  he  asserts  or  denies  must  prove  that  those  facts  do  or 
do  not  exist." 

3.     The  court  correctly  allowed  simple  interest   on   the 

note.     This  was  according  to  the  agreement  of  the  defendant 

in  the  note.     What  might  have  been  the  plaintiff's  right  in  this 

respect,  if  no  note  had  been  given,  need  not  be  considered. 

Judgment  affirmed. 

Thompson,  J.,  did  not  sit,  being  engaged  in  county  court. 
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IN  RE  WAIT  HURLBURT'S  ESTATE, 
GEORGE  W.  HURLBURT,  APT, 


January  Term,  1895. 


Reputation  in  family  as  to  death  of  member.     Charge  of 

Cou  rt. 


1.  The  question  being  whether  a  son,  who  disappeared  Aug.  25, 

1884,  and  was  never  subsequently  heard  hrom,  died  before 
his  father,  whose  death  occurred  Dec.  14,  1884,  heldy  that 
the  testimony  of  living  members  of  the  family  as  to  the  gen- 
eral reputation  in  the  family  as  to  the  son's  death,  not  pre- 
dicated upon  the  declarations  of  any  deceased  member  of 
the  family,  was  inadmissible. 

2.  That  it  was  generally  reputed  among  the  son's  friends  and  ac- 

quaintances, that  he  was  killed  or  drowned,  and  that  such 
was  still  the  reputation,  would  be  inadmissible. 

3.  Ordinarily  that  declarations  may  be  admissible  in  evidence, 

they  must  be  those  of  a  deceased  person,  and  made  l)efore 
the  controversy  arose. 

4.  It  is  a  sufficient  compliance  with  the  requests  of  a  patLy,  if 

the  court  correctly  charges  upon  the  law  as  applied  to  the 
testimony. 

5.  Hurlburtw.  Hurlburt^  63  Vt.  667,  affirmed. 

Appeal  from  a  decree  ©f  the  probate  co'.t  for  the  district 
of  Chittenden.  Trial  by  jury  at  the  bv,;  vC.nber  term,  1893, 
Chittenden  county,  Munson,  J.,  presiding.  The  jury  re- 
turned a  special  verdict  that  Edmund  W.  Hurlburt  was  alive 
at  the  death  of  his  father.  Judgment  and  verdict  for  the  ap- 
pellee.    The  appellant  excepts. 

W.  Z.  Burnap  and  Henry  Ballard  for  the  appellant. 
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The  fact  of  the  death  may  be  proved  by  reputation  and 
hearsay.  Brown  v.  Sim^  4  Whar.  150;  Broon,  Leg.  Max. 
965  ;  Rice,  Ev.  416-19 ;  Doe  v.  Griffin^  15  East.  293  ;  Webb 
V.  Richardson^  42  Vt.  465  ;  Mason  v.  Fuller^  45  Vl.  29; 
Hammond  v.  Noble^  57  Vt.  203 ;  Clark  v.  OwenSj  18  N. 
Y.  434;  Cushtng  V.  Ltbbyy  18  Me.  39;  Bailey  \.  Bailey^ 
36  Mich,  182 ;  Hancock  Life  Ins.  Co.  v.  Moore^  34  Mich. 
41 ;  Dowd  V.  Watson^  105  N.  C.  476;  Jackson  v.  J?/2f,  S 
Cowan,  314 ;  Jackson  v.  Boneham^  15  Johns.  226 ;  ►S'it^^/ 
V.  Eidman^  77  111.  301 ;  Ewingy.  Savary^  3  Bibb  235. 

Dillingham^  Huse  it  Howland  for  the  defendant. 

In  order  that  hearsay  testimony  may  be  admissible  in  any 
case  it  must  be  of  the  declarations  of  deceased  persons,  hav- 
ing special  means  of  knowledge  when  in  life.  S^ueen  and 
Child  V.  Hepburn^  7  Cranch  296;  Greenleaf  Ev.  s.  103; 
Ellicot  V.  Pearly  10  Pet.  435  ;  Phillips  Ev.  248 ;  Stegall  v. 
Stegall^  2  Brock.  263  ;  Eisenlord  v.  Clum^  126  N.  Y.  552  ; 
Monkton  v.  Attorney^Geyieral^  2  Russ  &  M.,  157;  Nor^ 
throf  V.  Haky  76  Me.  311. 

Mere  reputation  is  not  admissible  to  prove  death.  Stein  v. 
Bowman^  13  Peters  220 ;  Carnes  v.  Crandall^  10  Iowa,  377  ; 
DeHaven  v.  DeHaven^  77  Ind.  263 ;  Waldron  v.  Tuttle^ 
4  N.  H.  378  ;  Emerson  v.  White^  29  N.  H.  490 ;  Ann  Had-- 
dock  V.  B.  &  M.  Rd.y  3  Allen  299. 

But  suppose  reputation  to  be  competent  for  that  purpose, 
something  more  is  meant  by  that  term  than  mere  belief  or 
opinion  in  the  family.  Stein  v.  Bowman^  13  Peters  220 ; 
Haddock  v.  B.  &  M.  Rd.^  3  Allen  299;    Phillips,  Ev.  248. 

The  reputation  must  be  of  long  standing.  Shields  v. 
Boucher^  i  DeG.  &  Sm.  40;  Phillips,  Ev.  248;  Strickland 
V.  Pooh  I  Del.  18. 

It  must  have  been  formed  ante  litem  motam.  Whitelock 
V.  Baker y  13  Ves.  511 ;  Berkley  Peerage  CasCy  4  Camp. 
409;  Monkton  v.   Attorney-General ^  2  Russ.   &  M.  157; 
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Northrop  v.  Hale^  76  Me.  311  ;  Strickland  v.  Pool^  i  Del. 
18. 


THOMPSON,  J.  The  issue  was  whether  Edmund  W. 
Hurlburt  was  dead,  and  if  dead,  whether  he  died  before  his 
father.  Wait  Hulburt,  did,  which  was  on  Dec.  14,  1884. 
It  appeared  that  Edmund  went  to  Devil's  Lake,  Dakota, 
some  time  in  1882  and  continued  to  reside  there  and  at  Grand 
Forks,  Dakota,  living  a  rather  reckless  and  dissipated  life,  till 
about  Aug.  25,  1884,  when  he  disappeared  from  Grand  Forks, 
and  has  not  been  seen  or  heard  of  since.  As  tending  to  prove 
that  he  was  dead,  and  that  he  died  before  his  father  did,  the 
appellant  offered  to  show  by  the  mother  and  sister  of  Edmund, 
residents  of  Chittenden  county,  Vt.,  and  his  brother,  George 
W.  Hurlburt,  the  appellant  in  this  case  and  a  resident  of 
Massachusetts,  the  general  reputation  in  the  family  aa  to 
Edmund's  death,  not  claiming  that  such  reputation  was  de- 
rived from  the  declarations  of  any  deceased  member  of  the 
family.     The  offer  was  excluded. 

In  cases  of  pedigree,  both  in  this  country  and  in  England, 
the  declarations  of  deceased  members  of  the  family,  made 
ante  litem  motam^  before  there  was  anything  to  throw  doubt 
upon  them,  are  admissible  to  prove  pedigree.  Such  declara- 
tions are  received  as  original  evidence,  and  upon  the  ground 
of  the  interest  of  the  declarants  in  the  person  from  whom  the 
descent  is  made  out,  and  their  consequent  interest  in  know- 
ing the  connections  of  the  family.  The  rule  of  admission  is 
restricted  to  the  declarations  of  deceased  persons,  who  were 
related  by  blood  or  marriage  to  the  person,  and  therefore  in- 
terested in  the  succession  in  question.  The  term  -pedigree 
embraces  not  only  descent  and  relationship,  but  also  the  facts 
of  birth,  marriage,  and  death,  and  the  times  when  these  events 
occurred,  i  Greenleaf  Ev.  s.  104;  Stein  v.  Bowman^  13 
Pet.  220,  10  Book  Law  ed.,  129.  In  England  the  rule  is 
limited  strictly  to  cases  involving  pedigree  and  does  not  ap- 
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ply  to  proof  of  the  facts  which  go  to  make  up  pedigree,  such  as 
birth,  death  and  marriage,  when  they  have  to  be  proved  for 
other  purposes.  Haines  v.  Guthrie^  L.  R.  13  Q.  B.  818. 
But  in  this  state,  and  generally  in  this  country,  we  think,  the 
rule  goes  further,  and  you  may  prove  these  facts  in  that  man- 
ner in  any  case  where  they  become  material. 

Counsel  for  appellant  contend  that  in  cases  of  pedigree, 
death  may  be  proved  by  general  reputation  in  the  family, 
without  regard  to  the  source  from  which  such  reputation  had 
its  origin,  or  the  time  when  it  came  into  existence.  They  say 
that  reputation  as  used  in  this  connection  means  ' 'opinion"  or 
••established  opinion,"  or  "the  opinion  generally  entertained" 
and  that  it  is  more  limited  in  its  scope  than  hearsay  evidence, 
and  while  it  may  be  the  result  of  the  latter,  it  is  not  necessarily 
dependent  upon  it  and  may  exist  without  it. 

It  would  be  useless  to  attempt  to  reconcile  the  utterances 
-of  the  various  courts  that  have  spoken  directly  or  indirectly 
upon  this  subject.     Counsel  upon  both  sides   have  collected 
•qaite  a  number  of  cases  bearing  upon  it,  and  there  are  still 
others  germane  to  it,  to  which  they  do  not  refer.     Upon  care- 
ful examination,  much  that  is  said  in  many  of  them  upon  this 
sabject,  will  be  found  to  be  wholly  obiter  dictum.     Some  of 
the   cases  on  account  of  the  alleged  peculiar  exigencies  of 
those  cases,  substantially  adopt  the  doctrine  for  which  the  ap- 
pellant contends.    In  some  instances  the  diiference  in  the  hold- 
ing of  various  courts  on  this  subject,  has  arisen  from  their  not 
giving  the  phrase,  family  reputation,  the  same  meaning  when 
applied  to  matters  of  pedigree.  Some  American  cases  have  held 
this  kind  of  evidence  admissible  on  the  authority  of  i  Greenl. 
Ev.  (i2th  ed.),  s.  103,  where  it  is  said,  :*general  repute  in 
the  family,  proved  by  the  testimony  of  a  surviving  member  of 
it  has  been  considered  as   falling  within   the  rule,"  admitting 
hearsay  evidence  in  cases  oi  pedigree.  If  by  **gcneral  repute  in 
the  family,"  Greenleaf  means  general  opinion  or  belief,however 
acquired,  in  the  edition  of  his  work  on  evidence  to  which  we 

as 
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refer,  he  cites  only  one  case  that  can  be  claimed  lo  support 
the  text  on  this  point.  That  is  Doe  v.  Gnptij  15  East.  293^ 
which  was  an  action  of  ejectment.  The  question  arose 
whether  Thomas  GriflSn,  a  younger  brother  of  the  person  last 
seized,  through  whom  both  the  lessor  of  the  plaintiff  and  the- 
defendant  were  to  make  title,  if  at  all,  had  died  without  issue, 
which  was  incumbent  upon  the  lessor  of  the  plaintiflF  to  show 
before  he  could  entitle  himself  to  recover  upon  the  general 
merits  of  the  case.  For  this  purpose  Mrs.  JefiVies,  an  elderly 
lady,  one  of  the  family,  had  been  called  to  prove  that  Thomas 
had  many  years  before,  when  a  young  man,  gone  abroad, 
and,  according  to  the  repute  of  the  family,  had  afterward:^ 
died  in  the  West  Indies,  and  that  she  had  never  heard  in  the 
family  of  his  having  been  married.  The  defendant  moved  for 
a  new  trial  on  the  ground  that  this  was  not  sufficient  evidence 
for  tbe  lessor  of  the  plaintiflF,  on  whom  the  affirmative  jji-oof 
lay,  that  Thomas  in  fact  died  unmarried  and  without  lawful 
issue.  The  entire  opinion  of  the  court,  delivered  by  Lord 
Ellenborough,  C.  J.,  is  as  follows: 

*'The  evidence  was  sufficient  to  call  upnn  the  defendant  to 
give  -prima  facie  evidence  at  least  that  Thomjis  was  married  ; 
t<)r  what  other  evidence  could  the  lessor  be  expected  to  pro- 
duce that  Thomas  was  not  married  than  that  none  of  his  lam- 
ily  had  ever  heard  that  he  was.  Per  Curiam.  Rule  re- 
fused." 

It  is  evident  that  no  question  was  made  in  respect  to  the 
death  of  Thomas.  In  effect,  the  witness  testi6ed  that  she,  a 
member  of  the  family,  had  never  learned  that  he  was  married. 
It  was  not  a  question  of  reputation  in  the  nature  of  an  opinion,, 
but  a  negative  was  to  be  established,  and  the  actual  knowl- 
edge of  the  witness  that  she  knew  of  no  marriage,  tended  to 
prove  it.  We  do  not  think  this  case  supports  so  brond  a 
proposition  as  that  laid  down  by  Greenleaf,  if  by  **repute"  he 
means  opinion.  It  is  said  in  2  Best  Ev.  (Am.  ed.  with 
Wood's  notes),  *63i,  that  matters  of  pedigree  may  be  shown 
by  * 'general  repute  in  family,  proved  by  a  surviving  member 
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of  it,"  but  no  authority  is  cited  to  support  the  statement,  nor 
does  it  appear  in  what  sense  the  author  uses  the  word  **re- 
pute"  in  this  connection.  It  is  important  to  ascertain,  if  we 
can,  what  the  words  ** repute  in  the  tamily*'  and  <* reputation" 
sic^nify  when  used  in  respect  to  pedigree.  It  will  be  observed 
that  both  Greenleaf  and  Best  speak  of  family  repute  as  some- 
thing to  be  proved  by  a  surviving  member  of  the  family,  thus 
impliedly  saying  that  it  is  something  that  has  come  down 
from  deceased  members  of  it,  or  that  was  known  to  them.  In 
Hingham  v.  Ridway^  10  East.  *I09,  Le  Blanc,  J.,  says : 

*'On  inquiring  into  the  truth  of  the  facts  which  happened  a 
long  time  ago,  the  courts  have  varied  from  the  strict  rule  of 
evidence  applicable  to  facts  of  the  same  description  happen- 
ing in  modern  times,  because  of  the  difficulty  or  impossibility 
by  lapse  of  time  of  proving  those  facts  in  the  ordinary  way 
by  living  witnesses.  On  this  ground,  hearsay  and  reputation, 
which  latter  is  no  other  than  the  hearsay  of  those  who  may 
he  supposed  to  have  been  acquainted  with  the  fact  handed 
down  from  one  to  another,  have  been  admitted  as  evidence  in 
particular  cases." 

This  quotation  is  incorported  into  i  Phil.  Ev.  (ed.  with  C. 
H.  &  E.'s  notes),  *248,  as  a  statement  of  the  law  in  respect  to 
the  admissibility  of  hearsay  evidence  in  cases  of  pedigree.  In 
I  Stark.  Ev.  31,   it  is  said  : 

* 'Reputation  seems  to  be  no  more  than  hearsay,  derived 
from  those  who  hatd  the  means  of  knowing  the  i'act.  Hence, 
it  is  that  reputation  may  exist  when  those  who  were  best  ac- 
quainted with  the  facts  are  dead,  and  such  reputation  and 
even  traditionary  declarations,  become  the  best,  if  not  the 
only  means  of  proof." 

In  Goodright  v.  Moss^  Cowper,  591,  Lord  Mansfield  said : 
'*Tmdilion  is  sufficient  in  point  ot  pedigree."  In  the  Berk- 
ley Peerage  Case,  4  Campb.  401,  Lord  Mansfield,  C.  J., 
said  : 

'*In  cases  of  general  rights  which  depend  upx)n  immemorial 
usage,  living  witnesses  can  only  speak  of  their  own  knowledofe 
to  what  has  passed  in  their  own  time,  and  to  supply  the  defi- 
ciency, the  law  receives  the  declarations  of  persons  who  are 
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dead ;  there,  however,  the  witness  is  only  allowed  to  speak 
to  what  he  had  heard  the  dead  man  say  respecting  the  repu- 
tation of  the  right  of  way,  or  common,  or  the  like  ;  a  declara- 
tion with  regard  to  a  particular  fact  which  would  support  or 
negative  the  right,  is  inadmissible.  In  matters  of  pedigrees, 
it  being  impossible  to  prove  by  living  witnesses  the  relation- 
ships of  past  generations,  the  declarations  of  deceased  mem- 
bers of  the  family  are  admitted  ;  but  here,  as  the  reputation 
must  proceed  on  particular  facts,  such  as  marriages,  births 
and  the  like,  from  the  necessity  of  the  thing,  the  hearsay  of 
the  family  as  to  these  particular  facts  is  not  excluded." 

In  Monktony,  Attorney-General^  2  Russ  &  Myline  147, 
Brougham,  Ld.  Ch.,  said  : 

"Another  restriction  was  a  good  deal  pressed,  that  you 
cannot  mount,  as  it  were,  an  hearsay  upon  an  hearsay;  but 
that  what  is  given  in  evidence  as  hearsay  must  only  be  of  the 
first  degree,  so  to  speak ;  in  other  words,  that  after  connect- 
ing A.  with  the  family,  it  is  competent,  after  his  death,  to 
give  in  evidence  declarations  made  by  A.  as  to  what  came 
within  his  personal  knowledge,  but  not  declarations  as  to  what 
he  had  heard  respecting  the  family  from  others.  There  is  no 
warrant,  however,  for  any  such  distinction.  The  declarations 
tendered  in  evidence  may  refer  to  what  the  party  knew  of  bis 
own  personal  knowledge,  or,  as  is  much  more  frequently  the 
case,  to  what  he  had  heard  from  others  to  whom  he  gave 
credit ;  for  t/iey  are  only  adduced  as  evidence  of  reputation 
in  the  family^  and  is  the  only  mode  in  which  the  tradition  in 
a  family  can  be  proved ^  and  the  subject  matter  of  that  tra- 
dition can  be  perpetuated  in  testimony. ^^ 

In  Stein  v.   Bowman^  13  Pet.  209,  the  court  said  : 

*'From  necessity,  in  cases  of  pedigree,  hearsay  evidence  is 
admissible.  But  this  rule  is  limited  to  members  of  the 
family,  who  may  be  supposed  to  have  known  the  relationships 
which  existed  in  the  diiferent  branches.  The  declarations  of 
these  individuals,  they  being  dead,  may  be  given  in  evidence 
to  prove  pedigrees ;  and  so  is  reputation  which  is  hearsay  of 
those  who  may  be  supposed  to  have  known  the  fact,  handed 
down  from  one  to  another,  evidence.  As  evidence  of  this 
description  must  vary  by  the  circumstances  of  each  case,  it  is 
difficult  if  not  impracticable,  to  deduce  from  the  books  any 
precise  and  definite  rule  on  the  subject.     It  is  not  every  state- 
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ment  or  tradition  in  the  family  that  can  be  admitted  in  evi- 
dence. The  tradition  must  bo  from  persons  having  such  a 
connection  with  the  party  to  whom  it  relates,  that  it  is  natural 
and  likely,  from  their  domestic  habits,  and  connections,  that 
they  are  speaking  the  truth,  and  that  they  could  not  be  mis- 
taken." 

In  Haddock  v.  B.  &  M.  Railroad^  3  Allen.  298,  in  which 
general  reputation  was  offered  as  evidence  on  a  question  of 
pedigree,  and  excluded,  the  court  in  affirming  the  ruling, 
said  : 

"The  admission  of  hearsay  to  prove  pedigree  of  a  person  is 
restricted  to  the  declarations  of  deceased  persons  who  were 
related  to  him  by  blood  or  nmrriage.  i  Greenl.  Ev.  s.  103, 
and  cases  there  collected.  And  'reputation,'  says  Le  Blanc, 
J.,  (10  East.  120)  *is  no  other  than  the  hearsay  of  those  who 
may  be  supposed  to  have  been  acquainted  with  the  fact, 
handed  down  from  one  to  another.' " 

In  Whiilock  v.  Baker ^  13  Ves.  Jr.  511,  Lord  Chancellor 
Eldon  said : 

*'I  accede  to  the  doctrine  of  Lord  Mansfield  as  it  has  been 
stated  from  Cowper ;  but  it  must  be  understood,  as  it  has  been 
practiced,  and  acted  upon ;  and  one  word  in  that  passage 
wants  explanation.  It  was  not  the  opinion  of  Lord  Mansfield 
or  of  any  judge,  that  tradition,  generally,  is  evidence  even  of 
pedigree ;  the  tradition  must  be  from  persons  having  such  a 
connection  with  the  party  to  whom  it  relates,  that  it  is 
Datural  and  likely,  from  their  domestic  habits  and  connections 
that  they  are  speaking  the  truth  and  that  they  could  not  be 
mistaken.  The  whole  goes  upon  that ;  declarations  in  the 
family,  descriptions  in  wills,  descriptions  upon  monuments, 
descriptions  in  Bibles  and  registry  books,  are  all  admitted 
upon  the  principle  that  they  are  natural  effusions  of  a  party, 
who  must  know  the  truth  ;  and  who  speaks  upon  an  occasion, 
when  his  mind  stands  in  an  even  position,  without  temptation 
to  exceed  or  fall  short  of  the  truth.  But  there  may  be  many 
circumstances  forming  part  of  the  tradition,  which  you  would 
reject,  taking  the  body  of  the  tradition." 

It  is  urged  by  the  plaintiff  that  marriage  may  be  proved  by 
general  reputation,  and  that  the  case  at  bar  is  analagous  to 
that.     It  is  true  that  some  authorities  favor  the  idea  that  uni- 
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form  and  general  reputation  of  itself  may  be  received  as  suffi- 
cent  proof,  prima  facie,  of  marriage.  On  the  other  hand,  its 
sufficiency  in  any  case  has  been  denied,  unless  there  be  ac- 
companying proof  of  matrimonial  cohabitation,  i  Bish.  Mar. 
&  Div.  (4th  ed.)  8.  438.  In  Northfieldy.  Vershire^  33  Vt. 
no,  it  was  held  thsit  evidence  of  repulalion  and  coAabitaiion, 
is  competent  to  prove  marriage.  If  reputation,  in  the  sense 
of  general  opinion  or  general  belief,  is  evidence  of  marriage 
when  taken  in  connection  with  proof  of  cohabitation,  it  is  dif- 
ficult to  see  why  marriage  may  not  be  found  from  it  alone,  if 
it  satisfies  the  mind  of  the  trier  that  the  fact  of  marriage  ex- 
ists. But  the  truth  is,  that  what  is  spoken  of  as  proof  of  mar- 
riage by  general  reputation  in  the  community  or  among  in- 
dividuals is  not  a  belief  nor  opinion  as  such.  On  this  subject 
Mr.  Phillips  says : 

*'For  the  evidence  usually  produced  in  such  cases,  cannot 
properly  be  called  hearsa^'^  evidence,  as  it  consists  of  original 
evidence  of  facts  and  circumstances;  thus,  in  the  case  of  gen- 
eral reputation  as  to  parties  being  married,  it  consists  of  evi- 
dence that  they  were  received  in  society  as  man  and  wife,  or 
that  respectable  families  in  the  neigborhood  visited  them,  or 
that  the  woman  \vas  churched  after  childbirth,  and  the  like  ; 
all  which  circumstances  show  that  the  parties  acted  or  de- 
meaned themselves  as  if  they  were  married,  and  not  living  in 
a  state  of  concubinage  ;  and  thus  the  ground  of  presumption 
is  aSbrded,  that  the^'^  were  actually  married."  i  Phil.  Ev. 
(ed.  with  C.  H.  &  E.'s  notes)  274. 

Says  Greenleaf : 

**It  is  frequently  said,  ih*dt  g-enera/  refute  is  admissible  to 
prove  the  fact  of  the  marriage  of  the  parties  alluded  to,  even 
in  ordinary  cases,  where  pedigree  is  not  in  question.  In  one 
case,  indeed,  such  evidence  was,  after  verdict,  held  sufficient 
prima  facii\  to  warrant  the  jury  in  finding  the  fact  of  mar- 
riage, the  adverse  party  not  having  cross-examined  the  witness 
nor  controverted  the  fact  by  proof.  But  the  evidence  pro- 
duced in  the  other  cases  cited  in  support  of  this  position, 
cannot  properly  be  called  hearsay  evidence,  but  strictly  and 
truly  original  evidence  of  facts,  from  which  the  marriage 
might  well  be  inferred ;  such  as  evidence  of  the  parties  being 
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received  into  society  as  man  and  wife,  and  being  visited  by 
respectable  families  in  the  neighborhood,  and  of  their  attend- 
ing church  and  public  places  together  as  such,  and  otherwise 
<lemeaning  themselves  in  public,  and  addressing  each  other 
as  persons  actually  married."  GreenK  Ev.  (12th  ed.)  s.  107. 

Bishop  says : 

*'What  weight  is  to  be  be  given  to  the  single  fact  that  par- 
ties are  reputed  to  be  married,  is  a  question  of  difficulty ;  be- 
cause, in  cases,  this  fact  seldom  or  never  stands  alone."  i 
Bishop  Mar.  &  Div.  (4th  ed.)  s.  540. 

It  is  not  clear  from  the  context,  in  what  sense  Bisshop  used 
the  word  ''reputed."  What  has  been  called  evidence  of  mar- 
riage by  reputation,  can  more  properly  be  called  evidence  of 
marriage  by  conduct  of  the  parties  alleged  to  be  married  and 
of  those  with  whom  they  live  and  associate,  in  respect  to 
them. 

Neither  is  the  question  under  consideration  analagous  to 
•cases  in  which  an  issue  is  raised  in  respect  to  a  person's  repu- 
tation for  truth,  good  character  and  the  like,  for  in  such  cases 
the  very  thing  to  be  proved  is  the  general  reputation  in  the 
community  in  respect  to  these  phases  of  personal  character. 

Somewhat  analagous  to  the  point  to  be  decided  is  the  ex- 
ception to  the  rule  excluding  hearsay  evidence,  which  admits 
it  in  certain  instances  in  proof  of  matters  of  public  and  general 
interest;  such  as  the  boundaries  of  counties  or  parishes, 
rights  of  common* claims  of  highways,  etc.,  of  which  Best 
says : 

*'Now  it  is  obvious  that  rights  of  the  public  or  general  in- 
terest, which  are  supposed  to  have  been  exercised  in  times 
past,  partake  in  some  degree,  of  the  nature  of  historical  facts, 
and  especially  in  this,  tliut  it  is  rarely  possible  to  obtain  orig- 
inal proof  of  them.  The  law  accordingly  allows  them  to  l)e 
proved  by  general  reputation — e.  g.,  by  the  declaration  of 
deceased  persons  who  may  be  presumed  to  have  had  compe- 
tent knowledge  on  the  sul)ject;  by  old  documents  of  various 
kinds,  which,  under  ordinary  circumstances,  would  be  re- 
jected for  want  of  originality,  etc.  But  in  order  to  guard 
against  fraud,  it  is  an  estal)lished  principle  that  such  dcclara- 
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tions,  etc.,  should  have  been   made  ante  litem  moiam.'*     2 
Best.  Ev.  (5th  Am.  ed.  with  Wood's  notes.),  s.  497. 

Best's  definition  of  reputation  just  quoted  is  adopted  in  2 
Rap.  &  Law,  Law  Die.,  subject,  reputation. 

It  is  urged  that  the  contention  of  the  appellant  is  supported 
by  Wedd  v.  Richardson^  42  Vt.  465.  All  that  was  said  in  that 
case  in  regard  to  proving  matters  of  pedigree  by  <*near  rela- 
tives, from  reputation  in  the  family,"  was  said  in  disposing- 
(^f  an  exception  taken  to  the  admission  of  a  deposition,  on  the 
ground  of  **lack  of  substance."  Portions  of  the  deposition 
were  unquestionably  admissible.  The  court  held  that  the  ex- 
ception was  too  general  to  avail  the  excepting  party,  and  then 
proceeded  to  make  some  remarks  in  respect  to  family  reputa- 
tion as  evidence  in  a  case  of  pedigree.  Hurlburt  v.  Hurl^ 
burfs  Est.^  63  Vt.  667.  The  remarks  of  the  court  were  en- 
tirely unnecessary  for  the  decision  of  the  question  before  it. 
It  was  said  that  the  court  would  presume  that  the  deponent 
derived  his  knowledge  in  a  proper  manner  rather  than  that  it 
came  from  an  illegitimate  source,  but  no  attempt  was  made  ta 
define  what  was  a  legitimate  source,  or  what  was  meant  by 
reputation  in  the  family  in  such  cases.  Hence  that  case  can- 
not be  considered  as  aiding  in  the  decision  of  this. 

It  is  also  said  that  Mason  v.  Fuller ^  45  Vt.  29,  is  author- 
ity for  the  claim  urged  by  the  appellant.  That  was  a  bas- 
tardy proceeding.  Jn  the  course  of  the  trial  it  became  mate- 
rial to  show  the  death  of  the  complainant's  first  husband.  On 
cross-examination,  and  without  exception,  she  testified  as  fol- 
lows : 

'*My  husband  died  two  years  ago  last  March.  I  was  not 
with  him  at  the  time  of  his  death,  or  present  at  his  burial^ 
and  have  no  personal  knowledge  of  his  death ;  I  only  know 
from  his  folks  telling  me  and  writing  me.  They  wrote  me 
three  letters  this  winter  and  his  brother  told  my  husband.'* 

Previous  to  the  trial  the  complainant  had  remarried.  The 
question  ot  ihe  suflSciency  of  this  evidence  to  prove  the  death  of 
the  former  husband,  was  raised  by  a  motion  to  direct  a  verdict 
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for  the  defendant.  This  court  held  that  the  evidence  tended  to 
prove  his  death.  In  that  case  the  question  of  family  repute 
or  family  reputation,  in  the  sense  of  general  opinion  or  belief, 
was  not  raised  or  discussed.  The  evidence  admitted  was 
wholly  declarations  by  third  parties  out  of  court.  The  only 
ground,  either  on  authority  or  principle,  upon  which  that 
holding  can  be  sustained,  is  the  asf^umption  that  the  relatives 
making  the  declarations  were  deceased  at  the  time  of  the  trial, 
and  that  the  declarations  were  made  ante  litem  mo  tarn.  The 
record  does  not  disclose  whether  such  Was  the  fact  or  not. 
The  contrary  not  appearing,  to  sustain  the  ruling  of  the  county 
court  and  the  judgment  of  this,  it  is  to  be  presumed  that  the 
evidence  showed  that  they  were  dead,  and  that  the  declara- 
tions were  made  ante  litem  mo  tarn.  If  the  declarants  were 
living  at  the  time  of  the  trial  in  the  count}^  court,  then  it  is 
not  a  case  to  be  followed. 

The  question  involved  in  the  case  at  bar  was  not  passed 
upon  in  Hafnmondy,  Noble^  57  Vt.  203. 

It  will  be  observed  that  some  of  the  authorities  speak  of 
repute,  reputation  and  tradition,  as  convertible  terms  when 
applied  to  cases  of  pedigree.  Now  tradition  is  knowledge, 
belief  or  practices,  transmitted  orally  from  father  to  son,  or 
from  ancestors  to  posterity.  When  these  authorities  speak 
of  repute,  reputation  or  tradition  in  matters  of  pedigree,  we 
think  they  mean  such  declarations  and  statements  respecting 
the  pedigree  as  have  come  down  from  generation  to  genera- 
tion from  deceased  relatives  in  such  a  way  that  even  though 
it  cannot  be  said  or  determined  which  of  the  deceased  rela- 
tives originally  made  them,  or  was  personally  cognizant  of  the 
facts  therein  stated,  yet  it  appears  that  such  declarations  and 
statements  were  made  as  family  history,  ante  litem  motam^ 
by  a  deceased  person  connected  by  blood  or  marriage  with 
the  person  whose  pedigree  is  to  be  established. 

It  is  urged  that  general  reputation,  meaning  thereby  opin- 
ion or  belief,  among  relatives  or  friends,  in  respect  to  one's 
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death  must  be  admissible,  otherwise  in  some  cases  it  would 
be  impossible  to  prove  death,  when  there  was  no  doubt  in 
respect  to  it.  This  contention  is  not  sound*  The  proof 
of  death  is  no  more  difficult  than  maiiy  other  facts 
which  are  required  to  be  proved  to  determine  rights 
of  litigants.  If  the  person  supposed  to  be  dead  has  been 
Absent  and  not  heard  from  for  seven  years,  the  legal 
presumption  of  death  at  the  end  of  seven  years  arises.  In 
addition  to  this  any  facts  or  circumstances  relating  to  the 
•character,  habits,  condition,  affections,  attachments,  prosper- 
ity and  objects  of  life,  which  usually  control  the  conduct  of 
men,  and  are  the  motives  of  their  actions,  are  competent  evi- 
dence from  which  may  be  inferred  the  death  of  one  absent  and 
unheard  from,  whatever  has  been  the  duration  of  such  ab- 
sence. Ttsdaie  v.  Com.  Mtit,  Life  Ins.  Co.^  26  Iowa  170; 
96  Am.  Dec.  136. 

The  rule  admitting  any  kind  of  hearsay  evidence  in  cases 
of  this  kind,  had  its  origin  iu  the  general  necessity  growing: 
out  of  the  extreme  difficulty  of  establishing  a  pedigree,  espe- 
cially after  the  long  lapse  of  time,  and  when,  as'is  sometimes 
the  case,  the  family  connection  must  be  traced  through  sev- 
eral generations.  When  all  the  facts  relative  to  a  question  of 
pedigree  are  within  the  knowledge  of  living  witnesses,  and 
none  of  such  facts  are  derived  from  the  declarations  of  de- 
ceased members  of  the  family,  there  is  no  necessity  for  resort- 
ing to  so-called  family  reputation  created  wholly  by  the 
living,  any  more  than  in  a  case  not  involving  pedi- 
gree. The  testimony  of  such  witnesses  can  be  produced 
in  court,  and  from  it  the  triers  can  find  such  facts  as 
they  think  it  proves.  However  much  and  long  the  members 
of  a  family  may  have  reflected  upon  and  brooded  over  such 
known  facts,  circumstances  and  incidents  of  the  case,  consid- 
ered in  reference  to  the  character  and  habits  of  the  person 
whose  death  is  in  question,  the  result  of  such  cogitation  is 
only' their  opinion  or  belief  based  on  such  facts,  circumstances 
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and  incidents.  It  does  not  change  the  nature  of  the  result  of 
such  cogitation,  to  call  it  *< family  re[mtation"  instead  of  its 
true  name,  belief  or  opinio7i.  It  is  urged  that  such  opinion 
is  independent  evidence,  without  regard  to  whether  it  ex- 
isted ante  litem  motam  or  not.  This  would,  in  a  case  like 
the  one  at  bar,  in  effect  substitute  interested  heirs  for  a  dis- 
interested jury,  for  by  such  opinion  the  heirs,  on  the  same 
evidence,  pass  upon  the  very  question  which  the  jury  is  to 
decide,  and  which  is  determinative  of  the  rights  of  the  parties. 
The  ante  litem  motam  safeguard,  is  ignored,  and  self-interest 
given  full  sway.  An  exceptional  rule  of  evidence,  created  to 
meet  a  general  necessity  and  promote  justice,  should  not  be 
extended  unnecessarily  so  as  to  invite  and  promote  fraud,  nor 
should  the  limitations  by  which  the  rule  is  guarded  to  secure 
the  truth  and  prevent  deception  and  fraud,  be  ignored. 

On  reason  and  authority  we  think  that  the  phrase  '*gen- 
eral  repute  in  the  tamily,"  or  •'general  reputation  in  the 
family,'*  when  applied  to  cases  of  j)edigree,  means  declarations 
of  deceased  members  of  the  family  made  ante  litem  motam ^ 
and  family  history  and  tradition,  handed  down  by  declarations 
of  deceased  members  of  the  family,  made  ante  litem  motam. 
The  same  would  be  the  case  when  it  is  necessary  to 
prove  marriage,  birth  or  death  for  any  other  purpose.  The 
evidence  in  respect  to  the  general  reputation  in  the  family  of 
Edmund,  in  respect  to  his  death,  was  therefore  properly  ex- 
cluded. 

The  appellant  also  offered  to  prove  that  at  the  time  of  Ed- 
mund's disappearance,  it  was  generally  reputed  among  his 
friends  and  acquaintances,  both  at  Grand  Forks  and  Devil's 
Lake,  that  he  was  killed  or  drowned,  and  that  such  was  still 
the  reputation  there  in  1893,  but  the  evidence  was  excluded. 

There  are  cases  in  which  it  has  been  held  that  general  repu- 
tation among  a  person's  friends  and  acquaintances  is  admissi- 
ble to  prove  his  death.  Of  this  character  are  Ringhousc  v. 
Keevery  49  III.  470  and  Ewin^s  Heirs  v.  Savary^  3  Bibb. 
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235.  In  the  former  of  these  cases  it  was  admitted,  as  was 
said,  because  the  deceased  left  no  kindred  that  were  known. 
In  Ewing^s  Heirs  v.  Savary  the  court  said  such  evidence  was 
admissible  when  as  in  that  case  the  death  happened  out  of  the 
state.  2  Rice  E.  1224,  a  recent  text  book  on  evidence,  goes  no 
further  on  this  subject  than  to  say  that  a  person's  death  may 
be  proved  *«by  general  repute  among  acquaintances,  when  lie 
left  no  kindred,  or  in  connection  with  family  repute  where  he 
died  abroad,"  and  cites  these  two  cases  in  support  of  this  state- 
ment. Some  of  the  other  cases  cited  by  the  appellant  tend  to 
support  his  contention  in  this  behalf.  But  the  reasons  given 
in  this  class  of  cases  for  extending  the  rule  admitting  hearsay 
in  cases  of  pedigree,  so  as  to  include  general  reputation  of 
this  kind,  are  far  from  satisfactory,  and  if  followed  to  their 
logical  conchision,  would  admit  general  reputation  in  regard 
to  any  fact  in  issue  in  every  case,  whether  involving  pedigree 
or  not,  where  there  is  a  shortage  of  proof,  or  it  is  more  con- 
venient to  obtain  evidence  of  such  reputation  than  to  procure 
evidence  not  of  the  nature  of  hearsay, 

Scott  v.  Ratcliff,  5  Pet.  81,  8  Book  L.  ed.  54,  is  said  to 
hold  that  general  reputation  of  death  is  admissible  to  prove 
the  fact  of  death,  but  it  does  not  so  hold.  In  that  case,  a 
witness,  Mrs.  Epps,  without  stating  her  informant,  testified 
that  she  **was  told  that  Mr.  Madison  was  dead."  This  evi- 
dence was  held  admissible,  but  the  court  did  not  attempt  to 
state  its  reasons  for  so  holding.  It  is  apparent  that  the  ques- 
tion of  reputation  in  the  sense  for  which  the  appellant  con- 
tends, was  not  involved  in  that  case.  The  case  of  Secrist 
v.  Green^  3  Wall.  744,  18  Book.  L.  ed.  153,  is  cited  as  sup- 
porting the  claim  that  such  reputation  is  admissible.  In  that 
case  a  deposition  was  read  to  prove  the  death  of  one  William 
James.  Exceptions  having  been  taken  to  its  admission  by 
Secrist,  the  court  said  :  "But  they  cannot  avail  him  for  the 
witness  really  certifies  to  every  material  fact  as  of  his  own 
knowledge  although  it  is  competent  to  prove  death  and  heir- 
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ship  bj'  reputation."  It  will  be  observed  that  what  was  said 
in  regard  to  reputation  being  evidence,  was  wholly  obiter 
dictum  nor  does  it  appear  in  what  sense  the  word  reputa- 
tion was  used  by  the  court. 

Among  cases  holding  that  such  reputation  is  not  admissi- 
ble, are  Chapman  v.  Chapman^  2  Conn.  447  ;  7  Am.  Dec. 
277  ;  Haddock  v.  B.  d-  Af,  Rd.^  3  Allen  298 ;  Blaisdell  v. 
Bickumy  139  Mass.  250 ;  Carnes  v.  Crandall^  10  Iowa 
377  ;  Ross  V.  Loomis^  64  Iowa  432  ;  DeHaven  v.  DeHaven^ 
77  Ind.  239;  Wilson  v.  Brownlee^  24  Ark.  586;  91  Am. 
Dec.  523  and  note  p.  528 ;  Slein  v.  Bowman^  13  Pet.  209, 
10  Book,  L.  ed.  207  ;  Vowlcs  v.  Toung^  13  Ves.  Jr.  140 ; 
yohnson  v.  Lawson^  2  Bing.  86,  9  E.  C.  L.  493. 

What  has  been  said  in  respect  to  so  called  family  reputa- 
tion of  this  character  applies  with  still  greater  force  to  this 
class  of  reputation.  We  think  the  better  rule  is  that  which 
excludes  as  evidence,  such  general  reputation  of  death 
among  friends  and  acquaintances. 

Some  of  the  cases  holding  such  reputation  admissible, 
limit  its  admissibility  to  cases  where  the  fact  to  be  proved 
is  ancient  and  better  evidence  is  not  attainable.  Such  a  case 
is  Birney  v.  Hann^  3  A.  K.  Marshall,  322  ;  13  Am.  Dec. 
167.      This  distinction  would  exclude  the  testimony  offered. 

We  think  that  on  another  ground  also,  all  the  evidence  of 
reputation  offered,  was  inadmissible.  The  rule  of  law,  ad- 
.  mitting  any  kind  of  hearsay  evidence  in  cases  of  pedigree, 
rests  upon  the  presumption  that  the  declaration,  family  his- 
tory or  family  tradition,  constituting  the  evidence  offered, 
comes  from  persons  having  competent  knowledge  in  respect 
to  the  subject  matter  of  the  declaration,  family  history  or 
tradition.  i  Phil.  Ev.  (with  C,  H.  &  E.'s  notes)  248;  2 
Stark.  Ev.  (5th  Am.  ed.  with  notes  by  Metcalf,  Ingraham 
and  Gerhard),  605  ;  Whitlock  v.  Baker ^  13  Ves.  Jr.,  511  ; 
Stein  V.  Bowman  y  13  Pet.  209;  Hingham  v.  Ridway^  10 
East.  109 ;  Haddock  v.  Boston  &  Maine  Rd.  3  Allen  298. 
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When  it  appears  that  the  evidence  of  this  kind  offered,  does 
not  come  from  such  a  source,  this  presumption  is  rebutted, 
and  it  becomes  inadmissible.  Lynch  v.  Rutland^  6(>  Vt. 
570.  It  appeared  from  the  uncontradicted  evidence  intro- 
duced by  the  appellant,  that  neither  the  members  of  the  fam- 
ily, nor  the  friends  and  acquaintances  of  Edmund  at  either 
of  the  places  named,  nor  any  one  else  so  far  as  was  known, 
had  any  knowledge  as  to  whether  Edmund  died  prior  to  the 
death  of  his  father,  or  is  still  living.  For  this  reason  this 
evidence  was  inadmissible. 

What  the  detective,  the  chief  of  police  and  others  deposed 
was  told  to  them  about  Hurlburt,  and  was  learned  by  thero 
about  him,  which  was  but  another  way  of  stating  what  was 
told  to  them,  was  pi-operly  excluded.  It  belongs  to  the  class 
of  testimony  that  was  held  inadmissible  as  hearsay  when  the 
case  was  here  before.  Further  discussion  of  the  matter  is 
not  necessary.  We  refer  to  the  report  of  the  case  in  6"^  Vt. 
667,  for  the  ground  and  reason  of  the  holding. 

The  appellant  presented  several  requests  to. charge,  and 
excepted  for  alleged  non-compliance.  Some  of  these  re- 
quests were  not  of  sufficient  scope.  They  presented  only  a 
partial  view  of  the  testimony,  and  put  the  case  on  too  nar- 
row ground  and  too  favorable  to  the  appellant.  Others  of 
them  were  better  in  this  regard,  and  well  enough,  perhaps, 
and  they  were  complied  with,  we  think.  True,  the  court 
did  not  comply  with  them  categorically,  but  it  did  in  sub- 
stance and  effect,  and  put  the  case  to  the  jury  fairly  and 
fully  in  every  aspect  presented  by  the  testimony,  and  in  a 
manner  not  excepted  to.  On  a  careful  consideration  of  this 
point,  we  see  nothing  of  which  the  appellant  has  a  right  to 
complain. 

Judgment  affirmed  and  ordered  to  be  certified  to  the  fro- 
bate  court. 
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RowELL  and  Start,  JJ.,  dissent. 

ROWELL,J.,  dissenting,  with  whom  agrees  Start,  J. 

According  to  the  opinion,  general  reputation  in  the  fam- 
ily, when  applied  to  cases  of  pedigree,  means  family  history 
and  tradition,  handed  down  by  declarations  of  deceased 
members  of  the  family,  made  ante  litem  motam.  This 
limits  such  reputation  wholly  to  hearsay,  for  such  declara- 
tions are  nothing  else,  as  they  are  handed  down  by  relation, 
the  narrator  simply  telling  what  he  has  heard.  This  is  un- 
doubtedly the  rule  in  England  ;  but  in  this  country  I  think 
the  phrase  has  a  broader  and  more  comprehensive  meaning 
when  the  word  reputation  as  therein  used  is  rightly  under- 
stood. One  primary  meaning  of  reputation  is,  a  thinking 
over,  pondering,  considering,  reflecting  upon.  This  mean- 
ing, to  my  mind,  is  involved  in  the  word  as  used  in  this  con- 
nection ;  and  in  respect  to  death,  I  venture  to  assert  that  it  is 
the  matured  product  of  the  family  thought  and  reflection  upon 
the  known  circumstances  and  incidents  of  the  case,  considered 
with  reference  to  the  character  and  habits  of  the  person  whose 
death  is  in  question.  That  thought  and  reflection  lay  hold 
of  those  circumstances  and  incidents  and  brood  over  them, 
gradually  therefrom  creating  belief,  which,  though  weak  at 
first,  continually  increases  and  strengthens  as  the  mental 
operation  goes  on,  until  at  last  it  becomes  a  settled  and  an 
abiding  conviction  in  the  family  mind.  Then,  and  not  till 
then,  is  the  product  matured,  is  reputation  accomplished. 
This  is  family  reputation  as  distinguished  from  family  his- 
tory handed  down  by  declarations  of  deceased  members  of 
the  family.  Viewed  in  this  light,  such  reputation  is  a  fact, 
of  which  the  law  takes  cognizance  as  evidence,  because  it 
regards  it  as  sufficiently  deserving  of  consideration  as  a 
means  of  proof  to  entitle  it  to  be  submitted  to  a  jury.      If 
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evidence,  it  is  manifestly  original  and  primary  evidence  ;  and 
therefore  it  makes  no  difference  with  its  admissibility  that 
the  circumstances  and  incidents  that  constitute  the  seed  of 
that  product  appear  in  the  case,  so  that  the  jury  has  before 
it  substantially  the  same  material  from  which  to  draw  infer- 
ences and  conclusions  that  the  family  had.  This  is  shown 
by  Cochrane  v.  Libby^  18  Me.  39.  Much  other  testimony 
was  introduced  in  that  case  to  prove  death,  and  it  was  evi- 
dently what  the  family  belief  of  death  was  based  upon  ;  yet 
family  reputation  was  received,  and  the  court  said  it  was 
prima /acie  evidence  of  death. 

In  this  country  the  authorities  on  the  subject  are  conflict- 
ing. Some  of  the  cases,  and  the  text- writers  generally,  I 
think,  sustain  the  view  for  which  I  contend.  Thus,  in  Clark 
V.  Oivens^  18  N.  Y.  434,  the  lease  in  question  was  for  the 
longest  of  three  lives.  Plaintiff  proved  the  death  of  two  of 
the  persons,  and  gave  evidence  that  the  third,  if  living,  would 
be  eighty  years  old  ;  that  he  had  not  been  heard  from  for  fifty 
years ;  and  that  for  over  forty  years  he  had  been  reputed 
among  his  family  and  connection  to  be  dead.  The  court 
sustained  the  admission  of  the  reputation,  and  said  that  it  is 
well  settled  that  on  all  questions  of  genealogy,  and  generally 
on  questions  relating  to  births,  deaths,  and  marriages,  in  the 
absence  of  higher  evidence,  resort  may  be  had  to  what  is 
commonly  said  and  understood  to  be  true  among  the  imme- 
diate relatives  and  family  connections  of  the  party  to  whom 
the  inquiry  relates.  It  is  true  the  court  said,  *'in  the  absence 
of  higher  evidence ;"  but  as  this  evidence,  if  admissible  at 
all,  is  original  and  primary  and  in  no  sense  secondary,  there 
is  no  higher  evidence  in  degree ;  and  although  with  other 
evidence  of  death  in  the  case  it  would  be  cumulative,  yet  it 
would  not  thereby  be  rendered  inadmissible,  nor  because 
other  evidence  of  more  probative  force  could  be  obtained. 
It  would  stand  in  this  regard  like  evidence  generally  of 
equal  degree.     If,  without  the  admission  of  such  evidence, 
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the  difficulty  of  proving  death  in  some  cases  and  the  impos- 
sibility in  others  necessitated  its  admission  as  a  rule  of  law, 
as  I  think  they  did,  then  that  rule  is  general  in  application, 
and  in  administering  it  you  cannot  take  cognizance  of  the 
difficulty  or  the  impossibility  in  the  particular  case,  and  admit 
or  reject  the  evidence  as  the  necessity  of  the  case  seems  to  re- 
quire. 

Norris  v.  Edwards^  90  N.  C.  382,  47  Am.  Rep,   526,  . 
when  carefully  examined,  will   be  found  to  sustain  the  ad- 
mission of  general  belief  prevailing  in  the  family  as  proof  of 
•death. 

In  a  Wisconsin  case,  the  name  of  which  I  have  not  before 
me,  testimony  relating  to  family  connection  and  member- 
ship, and  to  the  death  and  times  of  death  of  members,  and 
whether  they  had  been  or  were  married  or  not,  was  held  ad- 
missible in  view  of  the  nature  of  the  subject,  although  based 
in  part  on  the  course  of  speech  and  understanding  in  the 
family  instead  of  on  direct  personal  knowledge. 

In  Ringhouse  v.  Keever^  49  111.  470,  reputation  of  death 
among  acquaintances  was  admitted  because  the  deceased 
left  no  relatives.  His  death  was  announced  in  the  newspa- 
pers, and  he  was  spoken  of  by  his  acquaintances  as  dead. 
The  court  said  that  in  a  population  as  unstable  as  theirs,  the 
refusal  of  all  evidence  of  reputation  in  regard  to  death  unless 
it  came  from  family  relatives,  would  sometimes  render  proof 
of  death  impossible  though  there  might  be  no  doubt  of  the 
fact,  and  thus  the  ends  of  justice  be  defeated.  This  case  ex- 
pressly recognizes  the  admissibility  of  family  reputation  in 
regard  to  death,  and  is  authority  for  its  admission,  for  if 
reputation  among  acquaintances  is  admissible,  all  the  more 
is  family  reputation.  In  Eu^in^s  Heirs  v.  Savary^  3  Bibb, 
235,  it  was  proved  that  in  his  family  and  among  his  acquaint- 
ances where  he  had  resided,  the  person  was  reputed  to  be 
dead.      The  court  said  that  such  evidence  was  undoubtedly 

admissible  when,  as  there,  the  death  happened  out  of  the 
26 
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state.  In  the  case  at  bar,  the  person  whose  death  is  ]i> 
question,  if  dead,  died  out  of  the  state,  if  that  makes  any 
difference,  which  I  think  does  not. 

In  Jackson  v.  Etz^  5  Cow.  314,  the  question  was  whether 
John  Tool  died  at  a  certain  place  in  the  spring  of  1779,  at 
which  time  he  was  a  soldier  in  the  American  army.  Wit- 
nesses for  plaintiff  testified  that  he  was  lost  or  missing  when 
returning  from  a  tavern  to  the  camp  on  the  night  of  St.  Pat- 
rick, and  that  it  was  afterwards  generally  reported  and  be- 
lieved that  he  was  dead.  Proof  of  the  report  and  belief  was 
not  objected  to,  but  the  court  said  that  in  analogy  to  cases 
of  pedigree,  etc.,  it  seemed  to  be  admissible,  and  that  the  fact 
that  a  soldier  or  any  other  person  was  missing  at  a  particular 
time,  accompanied  with  a  report  and  general  belief  of  his 
death,  must  in  many  cases  be  not  only  the  best;  but  the  only,, 
evidence  of  his  death  that  could  be  supposed  to  exist. 
The  circumstances  of  the  case  in  hand  make  especially  ap- 
plicable what  is  there  said. 

In  Jackson  v.  Boneham^  15  Johns.  226,  general  opinion 
in  the  family  that  a  certain  member  of  it  was  dead,  testified 
to  by  a  sister  of  such  member,  was  objected  to  as  hearsay^ 
but  held  admissible. 

I  do  not  care  to  discuss  as  a  separate  proposition  the  ad- 
missibility of  reputation  among  friends  and  acquaintances, 
for  I  think  it  stands  in  this  regard  on  much  the  same  ground 
as  family  reputation. 

The  other  ground  stated  in  the  opinion  for  excluding  all 
the  evidence  of  reputation  is  not,  to  my  mind,  another  ground 
at  all,  but  only  another  phase  of  the  same  ground  already 
taken  by  the  court ;  and  if  that  ground  fails,  this  must  fail 
also. 

If  the  position  I  have  taken  is  right,  it  is  obvious  that  the 
fact  that  the  reputation  did  not  antedate  the  controversy  goes 
only  to  its  weight  as  evidence,  not  to  its  competency. 
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A.  H.  BERRY  SHOE  CO. 

V. 

EDMUND  DECHENES. 


October  Term,  1895. 


Book  Account,     jurisdiction  of  County  Court,     Need  not 
appear  on  face  of  writ. 


1.  A  writ  in  book   account   returnable  to  the  county  court,  la 

which  the  declaration  claims  fifty  dollars  to  balance  ac- 
counts, and  which  states  the  ad  damnum  at  fifly  dollars,, 
should  not  be  dismissed  upon  motion  for  want  of  jurisdic- 
tion, for  it  is  the  debtor  side  of  the  plaintiff's  book  which 
gives  jurisdiction. 

2.  Inasmuch  as  the  form  of  the  declaration  in  book  account  is 

prescribed  by  statute,  the  writ  need  not  show  jurisdictiorh 
upon  its  face. 

3.  The  question  of  jurisdiction  will   ultimately  depend  on  what 

may  appear  as  to  the  debtor  side  of  the  plaintiff's  book. 

4.  Bates  V.  DcWner^  4  Vt.  178,  overruled. 

Book  account.  Heard  upon  the  defendant's  motion  to  dis- 
miss at  the  April  term,  1895,  Franklin  coanty,  Tyler,  J., 
presiding.  Motion  sustained  and  writ  dismissed.  The  plain- 
tiff excepts. 

Adams  &  Mott  for  the  plaintiff. 

,    The  statute  prescribes  the  test  of  jurisdiction,   and  that  is 
the  debtor  side  of  the  plaintiffs  book,  R.  L.,  s.  822. 

E.  A.  Ashland  for  the  defendant. 
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The  plaintiflfs  writ  did  not  show  jurisdiction  in  the  county 
court.  Bates  v.  Dozvner^  4  Vt.  178  ;  Nelson  v.  Emery ^  17 
Vt.  579;  Scott  (t  Spauldingy.  McDonoiigh^  39  Vt.  203; 
Stevens  v.  Pearson^  5  Vt.  503  ;  Thompson  v.  Colony ^  6  Vt. 
91  ;  Skeperd  v.  Beebc  &  Briggs^  24  Vt.  40. 

MUNSON,  J.  This  is  an  action  of  book  account,  brought 
originally  to  the  county  court,  in  which  the  {)laintiff  declares 
for  fifty  dollars  to  balance  accounts,  and  places  the  ad  dam- 
num at  fifty  dollars.  The  county  court  dismissed  the  suit  on 
motion.  This  disposition  of  the  case  was  in  accordance  with 
the  holding  in  Bates  v.  Downer^  4  Vt.  178.  This  case  was 
unfavorably  commented  upon  in  Paul  v.  Burton^  32  Vt. 
148,  and  we  think  it  should  now  be  overruled. 

The  county  court  has  "original  and  exclusive  jurisdiction 
of  all  original  civil  actions,  except  those  made  cognizable  by 
a  justice."  Justices  are  given  jurisdiction  of  all  civil  actions, 
with  certain  exceptions,  **  where  the  debt  or  other  matter  in 
demand  does  not  exceed  two  hundred  dollars.'*  The  amount 
of  the  demand  is  thus  made  the  test  of  jurisdiction.  But  it 
is  further  provided  that  in  actions  on  book  account  the  "mat- 
ter in  demand'*  shall  be  the  debtor  side  of  the  plaintiflTs  book. 
The  statute  also  prescribes  the  form  of  declaration  to  be 
used  in  book  account  actions,  and  this  declares  for  the  sum 
which  the  plaintiff  claims  is  due  from  the  defendant  to  bal- 
ance book  accounts  between  them.  When  this  declaration 
is  inserted  in  the  form  prescribed  for  the  writ,  it  is  followed 
by  a  statement  of  the  amount  of  damage  which  the  plaintiflT 
claims  to  have  sustained,  and  for  the  recovery  of  which  he 
brings  suit.  This  clause  is  so  often  determinative  of  the  jur- 
isdiction that  we  ordinarily  speak  of  the  ad  damnum,  as  the 
test  of  jurisdiction  ;  but  the  statute  does  not  declare  it  to  be 
the  test.  It  frequently  becomes  such,  because  of  its  being 
taken  as  a  statement  of  the  matter  in  denjand  when  the  amount 
of  the  demand  is  not  determined  with  certainty  by  the  declara- 
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tion.  But  the  amount  declared  for  as  due,  whether  derived 
from  the  declaration  or  the  ad  damnum^  is  not  in  this  action 
the  test  of  jurisdiction.  The  jurisdiction  here  is  to  be  de- 
termined by  the  debtor  side  of  the  plaintiflTs  book,  an  allega- 
tion of  which  is  in  no  way  provided  for  by  the  forms  pre- 
scribed. The  ad  damnum^  which  is  sometimes  taken  to  rep- 
resent the  actual  matter  in  demand,  cannot  be  held  to  repre- 
sent what  is  here  arbitrarily  declared  to  be  the  matter  in  de- 
mand. It  may  be  that  the  setting  up  in  a  justice  writ  of 
suras  exceeding  the  jurisdictional  limit  would  afford  ground 
for  iis  dismissal ;  for  if  over  two  hundred  dollars  is  required  to 
balance  accounts  the  debtor  side  of  the  book  must  be  over 
two  hundred  dollars.  But  the  fact  that  the  plaintiff  in  a 
county  court  writ  claims  less  than  two  hundred  dollars  is  not 
equivalent  to  a  statement  that  the  debtor  side  of  his  book  is 
less  than  two  hundred  dollars.  So  there  is  nothing  in  this 
writ  to  show  that  the  plaintiff's  claim  is  not  within  the  juris- 
diction of  the  county  court.  As  to  whether  the  writ  should 
affirmatively  show  the  jurisdiction  of  the  county  court,  it  is 
sufficient  in  this  case  to  say  that  the  writ  is  prescribed  by 
statute,  and  that  no  allegation  of  the  jurisdictional  fact  is  re- 
quired. So  it  cannot  be  said  that  a  want  of  jurisdiction  is 
apparent  from  the  face  of  the  writ,  either  in  the  allegations 
contained  or  from  the  want  of  further  allegation  ;  and  the 
writ  should  not  have  been  dismissed.  Of  course  this  appar- 
ent jurisdiction  is  not  controlling,  and  the  jurisdiction  will 
ultimately  depend  upon  what  may  appear  as  to  the  debtor 
side  of  the  plaintiff's  book. 

yudgment  reversed  and  cause  remanded. 
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LAFAYETTE  C.  POWERS 


NEW  ENGLAND  FIRE  INSURANCE  CO. 


January  Term,  1896. 


Fire  insurance,  •  Variance.      Collateral  conditions.     No- 
tice of  loss.     By  whom  given.      Waiver  of  -proojs 
of  loss.     Account  stated.     Practice. 


I.  The  declaration  stated  that  the  plaintiff  was  insured  in  the 
sum  of  one  thousand  doHars,  and  the  policy  provided  for 
insurance  not  to  exceed  one  thousand  dollars.  Held^  no 
variance. 

3.  Held^  that  the  allegation  as  to  the  time  when  the  loss  was 
payable  wa.s  sufficient. 

3.  In  declaring  upon  a  policy  of  fire  insurance  it  is  unnecessary 

to  notice  the  collateral  stipulations  and  agreements  which 
are  annexed  to  the  policy. 

4.  If  the  policy   insures   property   while  in  a  given  locality,  the 

locality  at  the  time  of  the  fire  must  be  set  forth  in  the 
declaration. 

5.  Notice  of  the  loss  given  by  the  agents  of  the  company,  at  the  re- 

quest of  the  insured,  is  suflicient,  although  the  company  is 
not  informed  and  does  not  know  that  its  agents  are  acting  for 
the  insured  in  the  giving  of  such  notice. 

6.  If  upon  being  notified  of  the  loss,  the  company  writes   that  it 

will  at  once  send  its  adjuster,  and  still  later  within  the 
thirty  days  for  the  furnishing  of  proofs  of  loss,  that  its  ad- 
juster will  be  there  next  week,  this  is  a  waiver  of  the  proofs 
of  loss  within  such  thirty  days. 

7.  The  condition  that  no  officer  or  representative  of  the   corn- 
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pany  be  held  to  have  waived  any  provision,  unless  such 
waiver  be  endorsed  in  writing,  does  not  apply  to  a  waiver 
by  the  company  itself. 

8.  A  recovery  may  be  had  upon  a  count  for  an    account  stated  if 

if  it  appears  that  a  certain  claim  existed  in  respect  of  which 
an  account  was  stated. 

9.  If  the  parties  agreed  that  the  defendant  should  pay  two  hun- 

dred dollars  in  respect  of  the  personal  property  destroyed, 
a  recovery  of  that  amount  can  be  had  upon  the  count  for  an 
account  stated. 

10.  But  since  no  recovery  can  be  had  for  the  balance  of  the  prop- 
erty destroyed  under  the  special  count,  and  the  plaintiff 
does  not  request  judgment  as  to  the  amount  agreed  upon  for 
the  personal  property,  the  entire  case  will  be  remanded. 

Assumpsit  upon  a  policy  of  fire  insurance.  Plea,  the  gen- 
eral issue.  Trial  by  jury  at  the  September  term,  1895, 
Windham  county,  Tyler,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiff. 

The  declaration  contained  the  general  counts  and,  as  a  part 
thereof,  a  count  upon  an  account  stated  in  the  following 
words :  "and  also  m  the  like  further  sum  of  money  found  to 
be  due  from  the  defendant  to  the  plaintiff  upon  an  account 
due  before  that  time  stated  between  them." 

The  plaintiff  testified  that  after  the  fire,  the  adjuster  of  the 
defendant  came  to  where  he  was  for  the  purpose  of  settling 
the  loss,  and  that  at  that  time  the  said  adjuster  agreed  that 
the  company  should  pay  two  hundred  dollars  on  account  of 
the  personal  property,  that  being  the  entire  amount  of  insur- 
ance upon  personal  property.  One  other  witness  testified  to 
substantially  the  same  conversation  between  the  plaintiff  and 
adjuster,  and  beyond  this  there  was  no  evidence  upon  that 
point. 

The  other  exceptions  appear  in  the  opinion. 

Butler  i£r  Moloney  for  the  defendant. 

There  was  a  variance  between   the   contract  stated  in   the 
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declaration  and  that  oflfered  in  evidence.  Cooledge  v.  Con- 
tinental  his.  Co,^  67  Vt.  14;  Woodstock  Bank  v.  Downer^ 
27  Vt.  482  ;  Gotleib  v,  Leack^  40  Vt.  278  ;  Man  v.  Blanch- 
ardy  40  Vt.  326 ;  Httt  v.  Campbelly  6  Mo.  109 ;  Whilaten 
V.  Smithy  4  Pick,  83;  Lawn  v.  W^i«/d?r5,  7  Conn.  263; 
yones  V.  Cooper^  2  Aik.  54. 

No  recovery  can  be  had  upon  the  common  counts  where  there 
are  conditions  precedent,  the  performance  of  which  must  be 
stated  to  show  »  right  of  recovery.  Bickjord  v.  his.  Co.^ 
67  Vt.  418. 

The  plaintiff  did  not  give  seasonable  notice  of  loss.  Trask 
V.  State F.  &  M.  Ins.  Co.j  29  Pa.  St.  198;  Edwards  v. 
Lycoming  his.  Co.^  75  Pa.  St.  380;  McGowan  v.  Peoples 
his.  Co.y  54  Vt.  211. 

There  could  be  no  waiver  of  any  condition  of  the  policy 
except  by  endorsement  upon  the  policy.  Smith  v.  Niagara 
his.  Co.,  60  Vt.  682;  his.  Co.  v.  Wilkinson,  13  Wall. 
222;  Packard  v.  Dorchester,  (Me.)  15  Ins.  L.  J.  475; 
Cary  v.  German- American  Ins.  Co.  84  Wis.  80  ;  Wheaton 
V.  North  British  Ins.  Co.  76  Cal.  415. 

C  C.  Pitts  and  Waterman,  Martin  &  Hilt  for  the 
plaintiff. 

There    was    no   substantial    variance.     May   on  Ins.,  ss. 

Recovery  might  have  been  under  the  general  counts.  Bick- 
ford  V.  Ins.  Co.,  67  Vt.  418. 

TAFT,  J.  This  is  an  action  to  recover  upon  a  fire  insur- 
ance contract.  The  declaration  contains  the  general  counts 
in  assumpsit,  and  a  special  count  declaring  upon  the  policy. 

When  the  policy  was  offered  in  evidence  objection  was 
made  that  the  contract  evidenced  by  it  varied  from  the  one 
set  forth  in  the  declaration. 
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I.  The  first  claimed  variance  is,  that  it  is  stated  in  the 
declaration  that  the  party  was  insured  to  the  amount  of  one 
thousand  dollars,  while  the  provision  of  the  contract  is  that 
the  party  was  insured  not  to  exceed  one  thousand  dollars. 
If  the  loss  amounted  to  one  thousand  dollars  then  he  was  in- 
sured for  that  sum.  In  this  respect  there  was  no  variance. 
The  contract  in  evidence  was  in  substance  the  contract  de- 
clared upon.  The  party  was  insured  against  all  loss  or  dam- 
age by  fire,  such  as  he  might  incur,  not  to  exceed  one  thous- 
and dollars.  The  case  in  this  respect  is  similar  to  Bates  v. 
LeClatr,  49  Vt.  229,  in  which  the  declaration  was  to  recover 
upon  a  note  payable  in  six  months  from  date,  the  note  off^ered 
in  evidence  being  payable  on  or  before  six  months  from  date. 
The  court  held  there  was  no  variance. 

II.  It  is  further  claimed  there  was  a  condition  prece- 
dent in  the  policy  that  was  not  set  forth  in  the  declaration. 
This  is  not  true  in  fact.  By  the  terms  of  the  contract  the 
loss  was  not  payable  until  sixty  days  after  proofs  of  loss  had 
been  furnished  the  defendant.  In  the  description  of  the  con- 
tract in  the  declaration  it  is  alleged  that  the  amount  of  the 
loss  was  "to  be  paid  sixty  days  after  proofs,''  etc.  The  con- 
tract set  forth  in  th^  declaration,  and  the  contract  ofiered  in 
proof,  in  respect  to  this  condition  were  identical. 

III.  All  of  the  other  claimed  variances,  (save  one)  are  in 
respect  to  collateral  stipulations  and  agreements  which  are 
annexed  to  the  contract.  It  has  been  held  that  it  is  unneces- 
sary in  framing  a  declaration  upon  such  a  contract  to  set 
them  forth  or  to  notice  them  in  any  respect.  To  a  great  ex- 
tent, in  all  cases,  they  are  conditions  subsequent  and,  in  that 
respect,  need  not  be  noticed.  Trtff  v.  Bailey^  55  Vt.  100 ; 
Cooledgey.  Continental  Ins.  Co,^  67  Vt.   14. 

IV.  The  remaining  point  in  respect  to  variance  was  well 
taken.  If  a  contract  is  conditional  it  should  be  declared 
upon  as  conditional,  not  as  an  absolute  one.  The  allegation 
in  the  declaration  sets  forth  a  contract  to  insure  the  property 
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generally  without  reference  to  its  location.  The  policy  in 
eyidence  confines  the  insurance  to  the  building  while  located  in 
Newfane,  or  while  located  and  occupied  by  the  plaintiff  in  the 
town  of  Newfane.  This  condition,  as  was  held  in  the  Cool- 
edge  case,  should  have  been  alleged  in  the  declaration,  and  * 
the  omission  of  such  allegation  requires  a  reversal  of  the 
judgment. 

After  the  testimony  in  the  case  was  closed  the  defendant 
did  not  desire  to  go  to  the  jury  on  any  question  involved  in 
the  case.  The  plaintiff  therefore  had  the  right  to  have  re- 
garded as  established,  all  the  facts  that  his  testimony  tended 
to  show. 

V.  It  was  claimed  by  the  defendant  that  there  could  be  no 
recovery  because  the  plaintiff  did  not  forthwith  give  notice  of 
the  loss»  to  the  company  in  writing.  The  plaintiff  claimed 
that  he  had  given  such  notice.  His  testimony  tended  to  show 
that  immediately  after  the  fire  he  gave  notice  of  it  to  the  de- 
fendant through  Sherman  &  Jenne,  the  agents  through  whom 
the  policy  was  issued.  There  is  no  question  but  that  the  tes- 
timony of  the  plaintiff  tended  to  show  that  notice  was  given 
immediately  after  the  fire,  by  Sherman  &  Jenne,  and  that  the 
plaintiff  was  informed  of  the  reply  of  the  company.  It  was 
immaterial  whether  the  defendant  was  informed  in  express 
terras  that  Sherman  &  Jenne  were  acting  at  the  request,  or  in 
behalf,  of  the  plaintiff,  if  in  fact  they  were  doing  so. 

VI.  The  defendant  also  claimed  that  proofs  of  loss  were 
not  furnished  them  within  thirty  days  after  the  fire,  as  the  con- 
tract required.  The  plaintiffclaimed  that  the  production  of  such 
proof  was  waived.  The  testimony  tended  to  show  such  facts 
as  estop  the  defendant  from  defending  upon  the  ground  that 
the  proofs  were  not  furnished.  Upon  the  receipt  of  the  first 
notice  of  loss  the  company  wrote  Sherman  &  Jenne  in  reply 
to  their  letter  notifying  them  of  the  loss,  that  the  same  would 
have  the  attention  of  their  adjuster  in  the  near  future,  and 
within    thirty   days   from    the  time  of    the  fire  they   again 
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wrote  him  that  the  adjuster  would  go  to  the  place  and  settle 
the  los?  the  following  week,  stating  the  reason  why  he  had 
not  been  before.  When  notified  of  this  loss,  and  i;hey  prom- 
ised to  send  the  adjuster  for  the  purpose  of  settling  it,  the 
plaintiff  was  justified  in  not  making  the  proofs  and  waiting 
the  arrival  of  the  adjuster  for  the  purpose  of  a  settlement, 
and  the  defendant  could  not  afterwards  say,  as  a  reason  for 
non-payment,  that  the  proofs  <)f  loss  had  not  been  furnished. 
If  they  intended  at  the  time  to  take  this  position  they  should 
have  said  to  the  plaintiff,  "comply  with  the  terras  of  your 
policy  by  furnishing  the  proofs  of  loss."  Instead  of  doing 
that,  they  said,  we  will  go  to  the  place  and  settle  the  loss. 
While  this  might  not  have  relieved  him  from  furnishing  the 
proofs  if  they  had  been  subsequently  demanded,  either  before 
or  after  the  thirty  days,  the  plaintiff  had  the  right  to  rely 
upon  the  fact  of  their  promise  of  settlement  without  being 
prejudiced  by  not  furnishing  them  within  the  required  time. 
VII.  The  defendant  relies,  in  respect  to  this  point,  upon  a 
€ondition  annexed  to  the  policy,  *'that  no  oflScer,  agent  or 
representative  of  the  company  shall  be  held  to  have  waived 
any  printed  or  written  condition  of  this  policy  *  *  *  * 
or  any  forfeiture  thereof  unless  such  waiver  shall  be  clearly 
and  specifically  endorsed  hereon  in  writing,"  and  in  support 
of  this  claim  cites  Smith  v.  Niagara  Ins.  Co,  60  Vt.  682. 
We  have  no  disposition  to  depart  from  the  authority  of  that 
case.  That  relates  to  the  power  of  any  of  the  oflScers  named, 
acting  without  reference  to  the  company  ;  but  the  conditions 
inserted  in  a  policy  for  the  benefit  of  the  com{)any  may  be 
waived,  by  the  company  itself,  and  we  consider  the  waiver, 
which  the  testimony  in  this  case  tended  to  show,  the  act  of 
the  coinpany  and  not  that  of  the  secretary.  The  notice  of 
the  loss  was  given  to  the  defendant  at  its  oflBce  in  Rutland, 
the  reply  to  the  notice  was  the  reply  of  the  company,  written, 
as   the   exhibits    indicate,    at    Rutland,    and   was  not  the  act 
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alone  of  the  writer  of  the  letter.     This  point  therefore  is  not 
ruled  by  the  case  cited  of  Smith  v.  Niagara  his.  Co, 

VIII.  It  is  insisted  by  the  plaintiff  that  he  has  a  right  to 
recover  under  the  general  counts,  that  one  of  the  general 
counts,  which  is  called  the  count  for  an  account  stated.  If 
the  plaintiff  has  no  right  to  recQver  upon  the  special  count, 
the  question  arises  whether  he  can  upon  the  count  for  an  ac- 
count stated.  It  is  declared  "for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  account  stated  between 
them."  It  is  unnecessary,  in  order  to  support  this  count,  to 
show  the  nature  of  the  original  debt,  or  prove  the  specific 
items  constituting  the  account,  but  it  must  appear  that  at  the 
time  of  the  account  a  certain  claim  existed,  of  and  concern- 
ing which  an  account  was  stated.  A  recovery  can  be  had 
when  the  account  stated  is  for  one  item  only.  It  is  not  essen- 
tial that  there  should  be  cross  accounts  or  reciprocal  de- 
mands. It  has  been  held  that  a  recovery  can  be  had  for  an 
account  stated  for  one  item  of  standing  trees  after  they  have 
been  felled  and  taken  away  ;  that  a  recovery  can  be  had  of 
a  trustee  for  the  sums  due  in  equity  after  the  account  of 
such  sums  has  been  stated.  The  testimony  tends  to  show 
that  the  loss  on  personal  property,  amounting  to  two  hun- 
dred dollars,  was  arranged  between  the  parties  and  the  ac- 
count in  respect  to  it  stated,  and  for  this  sum  the  plaintiff 
has  a  right  to  recover  under  the  count  for  an  account  stated, 
but  there  can  be  no  recovery  under  this  count  in  respect  to 
the  other  items.  As  the  special  count  is  defective  by  reason 
of  the  variance  the  judgment  must  be  reversed  ;  as  .the  plain- 
tiff does  not  move  for  a  judgment  upon  the  count  for  an  ac- 
count stated,  we  infer  he  does  not  desire  one. 

judgment  revciscd  and  cause  retnanded. 
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A.  S.  MARTYN  v.  FRANCIS  CURTIS. 


May  Term,  1896. 


Party  must  set  case  for  jury  to  obtain  jury  trial.     Disqual- 
ification 0/ judge.     Evidence. 


1.  It  the  plaintiff  does  not  set  his  case  for  trial  by  jury  under  rule 

No.  22  and  the  defendant  does  set  it  for  the  court,  it 
stands  for  trial  by  the  court,  nor  is  the  plaintiff  unlawfully 
deprived  of  his  right  to  a  jury  trial  thereby. 

2.  There  is  no  rule  of    law  or  practice  which  precludes  judges 

from  sitting  in  different  causes  which  involve  the  same 
issues. 

3.  If  three  judges  render  a  judgment,  one  of  whom  is  disqualified, 

it  will  be  presumed,  in  favor  of  the  validity  of  the  judg- 
ment, that  the  other  two  concurred. 

4.  The  declarations  of  a  former  owner,  made  thirty  years  after 

the  termination  of  his  ownership,  in  a  casual  conversation 
and  not  upon  the  land,  as  to  the  location  of  a  corner  are 
inadmissible. 

5.  It  is  no  ground  of  exception  to  the   admission  of  the  testi- 

mony of  a  surveyor,  that  in  surveying  out  the  land  in  con- 
troversy he  began  back  two  lots. 

Ejectment.  Plea,  the  general  issue.  Trial  by  court  at 
the  June  term,  1895,  Orange  county,  Rowell,  J.,  presid- 
ing.    Judgment  for  the   defendant.     The  plaintiff  excepts. 

One  David  Adams  owned  a  portion  of  the  proporty  in  dis- 
pute from  1805  to  1823.  In  i860  Adams  died.  The  plain- 
tiff offered  to  show  that  some  few  years  before  his  death,  and 
after  he  had  ceased  to  have  any  interest  in  the  land,  one 
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Harriman,  who  was  then  the  owner  of  the  land,  had  a  talk 
with  Adams,  in  the  course  of  which  Adams  told  him  that  he 
should  not  have  bought  the  ten-acre  piece,  which  was  a  part 
of  the  plaintifFs  land,  had  it  not  been  necessary  to  do  so  in 
order  to  obtain  water  from  the  brook.  This  evidence  tended 
to  show  that  the  corner  in  dispute  was  as  claimed  by  the 
plaintiff.  The  court  excluded  the  testimony  and  the  plain- 
tiff excepted. 

The  other  exceptions  sufficiently  appear  in  the  opinion. 

yohn  W.  Gordon  for  the  plaintiff. 

The  declarations  of  Adams  were  admissible.  Roberts 
Dig.  p.  183,  pi.  164-166. 

R.  M.  Harvey  for  the  defendant.     . 

The  declarations  of  Adams  were  not  admissible.  Wood  v. 
Willard,  37  Vt.  377  ;  Child  v.  Kingsbury,  46  Vt.  47  ;  Had- 
ley  V.  Howe,  46  Vt.  142  ;  Miller  v.   Wood,  44  Vt.  378. 

TAFT,  J.     The  plaintiff  insists  upon  four  questions : 

I.  That  he  was  denied  a  trial  by  jury.  To  entitle  a 
party  in  a  civil  cause  to  a  trial  by  jury  he  must  set  it  for 
trial,  under  county  court  rule  No.  22.  Failing  this,  ihe 
cause  is  for  trial  by  court,  if  the  adverse  party  so  sets  it  for 
trial.  Jones  V.  Sfear,  21  Vt.  426.  The  cause  was  set  for 
trial  by  the  court,  by  the  defendant,  and  he  was  entitled  to 
such  trial. 

II.  One  of  the  assistant  judges  who  sat  in  the  trial  below 
was  a  member  of  the  court  which  tried  a  case  in  trespass 
concerning  the  property  in  question  in  this  suit,  and  objec- 
tion was  made  to  his  sitting  in  the  trial  below  in  the  case  at 
bar.  There  is  no  rule  nor  principle  that  disqualifies  a 
judge  of  the  court  from  sitting  in  different  causes  in  which 
the  same  legal  rules  and  questions  of  fact,  or  either  of  them. 


Digitized  by  VjOOQIC 


Vt.]  MARTYN  V.  CURTIS.  399 

are  presented  for  consideration.  In  many  instances  causes 
involving  the  same  questions  are  tried  by  the  same  judges. 
Were  it  otherwise  much  delay  would  result.  If  the  assis- 
tant judge  was  disqualified,  it  does  not  appear  that  the 
plaintiff  was  harmed  by  his  participation  in  the  trial  for  the 
other  two  judges  could  render  the  judgment  in  question,  and 
we  must  infer  they  did  rather  than  presume  error. 

III.  The  plaintift' offered  in  evidence  the  declarations  of 
one  Adams,  a  former  owner  of  the  land  in  question,  made 
thirty  years  after  his  ownership  had  ceased.  Such  declara- 
tions are  sometimes  admissible  and  sometimes  not.  To 
make  them  admissible  they  must  be  brought  within  the  rules 
laid  down  in  Wood  v.  Wtllard^  37  Vt.  377,  and  Powers  v. 
Silsby^  41  Vt.  288.  It  does  not  appear  that  the  declarations 
were  within  the  rules  referred  to  and  therefore  no  error  is 
shown  by  their  rejection. 

IV.  The  testimony  of  a  surveyor  was  admitted  under  ex- 
ception by  the  plaintiff.  In  running  the  line  he  began  his 
survey  two  lots  west  of  the  land  in  controversy.  The  ob- 
jection made  was  that  so  beginning  was  "going  off  into 
somebody  else's  land  and  besides,  the  corners  may  have 
been  changed."  Lot  lines  are  often  determined  by  the  rela- 
tive situation  of  adjoining  lots.  Without  a  knowledge  of 
the  circumstances  and  the  facts  relative  to  the  lines  and  the 
adjoining  lots,  this  court  cannot  say  that  the  court  erred. 

Judgment  affirmed. 


Digitized  by  VjOOQ IC 


400  MARSH  V.  GRAVES,  ADM'RS.  [68 


GEORGE  M.  MARSH 


GEO.  F.  AND  L.  A.  GRAVES,  ADM'RS. 


May  Term,  1806. 


Petition  for  appeal.      Motion  to  dismiss   does  not  go   to 

the  merits. 


1.  The  fxinction  of  a  motion  to  dismiss  is  to  abate  the  action  for 

some  defect  in  the  proceedings,  and  not  to  test  the  right  of 
recovery  upon  the  merits. 

2.  If  the  petitionee,  in  a  petition  for  leave  to  enter  an  appeal  from 

the  probate  court  for  that  the  same  has  failed  of  entry  by 
reason  of  fraud,  accident  or  mistake,  claims  that  the  peti- 
tion does  not  set  forth  facts  which  entitle  the  petitioner  to 
relief,  he  should  demur  and  not  move  to  dismiss. 

Petition  for  leave  to  enter  an  appeal  from  an  order  of  the 
probate  court  for  the  district  of  Bennington.  The  petitionee 
moved  to  dismiss.  Heard  upon  such  motion  at  the  Decem- 
ber term,  1895,  Bennington  county,  Munson,  J.,  presiding. 
Motion  overruled.     The  petitionee  excepts. 

W.  B.  Sheldon  for  the  petitionee. 

Failure  to  enter  this  appeal  resulted  from  the  carelessness 
of  the  petitioner.  Therefore  he  can  have  no  relief.  Bab- 
cock  v.  Brozvn^  25  Vt.  550;  Burbeck  v.  Little^  50  Vt.  713 ; 
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Congdon  v.  Congdon^  59  Vt.  599;  Davison  v.  Heffron^  31 
Vt.  688 ;  Finney  v.  Hill,  11  Vt.  234. 

O,  M.  Barber  for  the  petitioner. 

Upon  the  facts  stated  the  petitioner  is  entitled  to  relief. 
Burton  v.  Estate  of  Burton,  55  Vt.  434;  Lillie  v.  Lillie's 
Estate,  56  Vt.  714;  Congdon  v.  Congdon,  59  Vt.  597  ; 
Rutherford  v.  Allen,  62  Vt.  260. 

The  statute  should  be  liberally  construed,  being  remedial. 
Sleeper  &  Kimball  v.  Croker,  48  Vt.  9 ;  Kimball  v.  KeU 
ton,  54  Vt.  177  ;  Congdon  v.  Congdon,  59  Vt.  597  ;  Ruth^ 
erford  v.  Allen,  62  Vt.  260.* 

ROWELL,  J.  .  This  is  a  petition  for  leave  to  enter  an 
appeal  from  the  decision  and  report  of  commissioners  on 
the  estate  of  Luther  R.  Graves.  The  petition  alleges  the 
seasonable  taking  of  an  appeal  by  the  petitioner,  but  avers 
that  the  probate  court,  by  accident  or  mistake,  did  not  direct 
the  manner  of  giving  notice  of  the  appeal  in  time  to  enable 
the  petitioner  to  give  seasonable  notice  thereof,  and  that 
therefore  the  petitioner  did  not  nor  could  seasonably  enter 
and  docket  the  same  in  the  appellate  court.  It  further 
alleges  that  at  the  time  the  appeal  was  allowed,  the  peti- 
tioner supposed  and  believed,  and  from  the  probate  court 
understood,  that  said  court  would  seasonably  direct  the 
manner  in  which  notice  of  the  appeal  should  be  given,  and 
seasonably  issue  the  proper  process  to  carry  such  direction 
into  effect,  and  seasonably  cause  said  appeal  to  be  entered 
and  docketed  in  the  appellate  court,  which  it  did  not  do, 
and  that  the  petitioner  learned  for  the  first  time  when  it  was 
too  late  to  enter  his  appeal,  that  the  law  required  it  to  be 
entered  and  docketed  within  twenty-one  days  after  it  was 
taken,  and  that  notice  thereof  had  not  been  given. 

The  sufficiency  of  the  petition  is  challenged  by  a  motion 
to  dismiss,  for  that  the  allegations  thereof  do  not  make  a 

37 
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case  entitling  the  petitioner  to  the  relief  prayed  for,  nor  war- 
ranting the  court  in  granting  it.  The  defendants  claim  that 
the  case  thereby  made  is,  that  the  judge  of  probate  forgot 
to  do  what  the  petitioner  understood  he  was  to  do,  and  that 
his  forgetfulness  is  imputable  to  the  petitioner  as  negligence 
on  his  part,  and  therefore  disentitles  him  to  relief.  But  the 
petition  does  not  allege  that  the  judge  forgot,  nor  why  other- 
wise he  did  not  act.  Whether  the  petition  is  defective  in 
this  respect,  we  need  not  inquire,  for  if  it  is,  it  is  a  defect  in 
that  part  of  the  pleading  that  is  answerable  to  a  declaration, 
independent  of  any  reference  to  the  rest  of  the  process  or  its 
service,  and  so  is  the  subject  of  a  demurrer  and  not  of  a 
motion  to  dismiss,  which  is  not  usable  to  test  the  right  of 
recovery  on  the  merits,  but  only  to  impeach  the  process  for 
the  purpose  of  abating  the  action.  Alexander  v.  School 
District.  62  Vt.  273. 

Judgment  affirmed  and  cause  remanded. 

Taft,  J.,  being  engaged  in  County  Court,  did  not  sit» 
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GEORGE  W.  McGAFFEY 


i 

I  JOHN  W.  MATHIE. 


February  Term,  1896. 


Application  of  payments.     Conclusiveness  of  finding. 


1.  The  defendant  held  three  promissory  notes  signed  by  the  plain- 

tiff, and  the  plaintiff  made  the  defendant  a  payment  to  ap- 
ply on  all  of  said  notes.  Held^  that  it  should  be  applied 
equally  on  each  of  the  notes. 

2.  The  finding  of  the  trial  court  is    conclusive,  if  the  evidence 

tends  to  support  it. 

3.  When  the  testimony  of  a  party  is  contradictory  it  is  for  the 

trier  to  determine  what  is  to  be  believed. 

4.  The  defendant  held  three    notes  of  the  plaintiff,  one  for  one 

hundred  and  two  for  one  hundred  and  fifty  dollars  each, 
and  the  plaintiff  made  the  defendant  a  payment  of  one  hun- 
dred dollars.  The  defendant  testified  that  this  sum  was  to 
be  indorsed  on  the  three  notes  and  that  the  plaintiff  directed 
its  application  on  the  three  notes.  Held^  that  this  evidence 
supported  a  finding  that  the  payment  was  to  apply  on  all  the 
notes. 

General  assumpsit.  Pleas,  the  general  issue,  payment 
and  set-off.  Trial  by  court  at  the  February  term,  1896, 
Orleans  county,  Thompson,  J.,  presiding.  Upon  the  facts 
found  judgment  was  rendered  for  the  defendant.  The  plain- 
tiff excepts. 

F.    W.  Baldwin  for  the  plaintiff. 
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The  payment  of  one  hundred  dollars  could  not  be  split 
up,  but  must  be  applied  entire  upon  some  one  note,  Ayer  v. 
Hawkins^  19  Vt.  26;  Wheeler  v.  House^  27  Vt.  737  ;  Pat- 
terson V.  Hull^  9  Cow.  747  ;  Beck  v.  Harris y  31  Mo.  180. 

W.    W.  Miles  for  the  defendant. 

TAFT,  J.  The  court  found  that  the  plaintiff  on  May  3, 
1886,  gave  the  defendant  three  notes  for  four  hundred  dol- 
lars, for  money  loaned,  and  that  the  same  have  never  been 
paid,  except  the  sum  of  one  hundred  dollars,  paid  by  the 
plaintiff  on  May  3,  1890,  to  apply  on  all  of  said  notes,  and 
that  the  defendant  received  that  sum  as  a  payment  on  said 
notes.  If  the  payment  was  made  on  that  date,  to  apply  on 
all  the  notes,  a  recovery  of  the  amount  due  thereon  is  not 
barred  by  the  statute  of  limitations.  The  only  exception 
before  us  is  the  one  taken  "on  the  ground  that  there  was  no 
evidence  tending  to  support  such  finding,"  i.  e.,  the  finding 
that  the  payment  of  the  one  hundred  dollars  was  made  to 
apply  on  all  the  notes.  The  plaintiff  insists  that  it  should  be 
applied  upon  one,  and  not  upon  all  of  the  three  notes.  The 
court  found  the  fact  that  the  payment  was  made  "to  apply 
on  all  of  said  notes."  Whether  the  evidence  tended  to  sup- 
port the  finding,  is  the  precise  question  before  us.  The 
defendant  testified  that  the  money  was  paid  to  be  in- 
dorsed "on  the  three  notes  I  held  against  him,"  the  plaintiff, 
and  that  the  plaintiff  directed  its  application  "on  the  three 
notes."  This  testimony  tended  to  support  the  finding  that 
the  payment  was  made  to  apply  on  all  of  said  notes.  If 
some  of  the  defendant's  testimony  might  bear  a  different 
construction,  it  was  for  the  court  to  say  what  part  of  the  testi- 
mony should  be  credited  and  what  facts  should  be  found 
from  it,  and  its  finding  is  conclusive.  The  fact  that  the 
payment  was  made  upon  all  the  notes  renders  inapplicable 
the  cases  cited  by  the  plaintiflTs  counsel  of  Ayer  v.  Hawkins^ 
19  Vt.  26,  and  Wheeler  V.  Houses  27  Vt.  735,  for  in  each  of 
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those  cases  the  debtor  gave  no  direction  as  to  the  application 
of  the  payment  and  the  court  held  that  in  the  absence  of  such 
directions  a  sum  paid  by  the  debtor  could  not  be  split  and 
applied  upon  several  distinct  notes  in  part  payment  of  each. 

yudgment  affirmed. 


STATE  OF  VERMONT  v.  WILLIAM  CHASE. 


May  Term,  1896. 


Adulterous  relations  with  wife  may  be  shown  as  motive  for 
murder  of  husband.     Evidence. 


Upon  the  trial  for  one  indicted  for  murder,  it  may  be  shown 
that  the  respondent  had  adulterous  relations  with  the  wife 
of  the  deceased  as  supplying  a  motive. 

And  the  entire  connection  between  the  respondent  and  the 
wife  may  be  shown,  if  as  a  whole  it  tends  to  establish  such 
relations,  although  single  instances  in  that  connection,  if 
standing  alone,  might  not  be  admissible. 

That  the  respondent,  upon  the  morning  after  the  homicide, 
started  to  runaway,  and  upon  being  required  to,  returned, 
is  admissible.  An  innocent  reason  tor  this  act,  would  go 
to  the  weight  and  not  the  competency  of  the  testimony. 

So  it  is  permissible  to  show  that  the  respondent,  knowing 
that  he  was  suspected  of  complicity  in  the  murder,  and  be- 
ing recognized  to  appear  as  a  witness  against  the  wife  and 
another  charged  with  it,  fled  to  Canada  and  there  lived  in 
disguise. 
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Indictment  for  the  murder  of  John  E.  Holloway  by  pois- 
oning. Plea,  not  guilty.  Trial  by  jury  at  the  February 
term,  1896,  Orleans  county, Thompson,  J.,  presiding.  Ver- 
dict, guilty  of  manslaughter.     The  respondent  excepts. 

IV.   W.  Miles  for  the  respondent. 

Adultery  with  the  wife  cannot  be  shown  as  a  motive, 
upon  the  part  of  her  paramour  for  the  killing  of  her  husband. 
Such  evidence  is  only  admissible  when  the  husband  or  wife 
is  accused  of  the  murder.  Wharton,  Criminal  Ev.  64; 
Peofle  v.  White^  14  Wend.  11 1  ;Begt  Ev.  p.  119;  State  v. 
Smalley^  50  Vt.  734. 

O,  S.  Annisy  State's  Attorney,  for  the  state. 

The  adulterous  relations  between  the  respondent  and  the 
wife  of  the  deceased  were  admissible  to  show  motive. 
Whar.  Crira.  Ev.,  8th  ed.,  s.  785  ;  State  v.  Watkins,  9 
Conn.  47  ;  9  Am.  and  Eng.  Enc.  of  Law,  714,  and  the 
cases  there  cited  ;  McCue  v.  Com.^  78  Penn.  St.  185  ;  State 
v.  Reed^  53  Kan.  767  ;  McCann  v.  People^  3  Parker  C-  R. 
272  ;  Stout  V.  People^  4  Parker  C.  R.  71 ;  Piersons  v.  Peo- 
ple^ 79  N.  Y.  424. 

That  the  respondent  attempted  to  escape  on  the  morning 
after  the  homicide  and  subsequently  fled  to  Canada  and 
there  lived  in  disguise  might  be  shown.  Whar.  Crim.  Ev., 
Sth  ed.,  750;  State  v.  Bradley^  64  Vt.  466. 

ROWELL,  J.  This  is  an  indictment  for  the  murder  of 
John  E.  Holloway,  by  poison,  on  March  9,  1895. 

All  the  exceptions  now  relied  upon  except  two,  relate  to 
the  admission  of  testimony  concerning  the  relations  that  ex- 
isted between  the  prisoner  and  Holloway's  wife  before  and 
at  the  time  of  the  homicide,  and  to  their  relations  with  the 
deceased  at  the   same   time.     This   testimony   commenced 
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with  the  prisoner's  first  acquaintance  with  Mrs.Holloway  at  the 
Barton  fair  in  the  fall  of  1894,  and  traced  them  step  by  step 
from  that  time  till  the  homicide.  It  showed  how  their  inti- 
macy sprang  up ;  how  it  grew  and  increased  by  the  things 
it  fed  on,  until  it  became  and  continued  to  be  adulterous ; 
how,  in  course  of  time  and  on  several  occasions,  they  to- 
gether tried  to  induce  the  deceased  to  agree  to  a  separation 
between  him  and  his  wife  and  a  division  of  the  property, 
which,  two  days  before  the  homicide,  he  refused  to  do  on 
terms  as  to  property  satisfactory  to  them.  It  showed  that 
the  deceased  was  largely  cognizant  of  how  things  were  go- 
ing on  between  the  prisoner  and  his  wife,  whereat  he  was 
much  displeased  ;  that  frequent  quarrels  took  place  between 
him  and  them  concerning  it,  in  some  of  which  the  prisoner 
inflicted  blows  upon  him.  It  strongly  tended  to  show  that 
the  prisoner  had  a  consuming  passion  for  the  woman,  and 
so  desired  to  possess  and  enjoy  her  that  he  determined  to 
overcome  all  obstacles  that  stood  in  the  way  of  it,  and  that, 
as  her  husband  was  the  chief  obstacle,  and  could  not  be 
otherwise  removed,  he  slew  him.  Some  of  the  testimony, 
standing  alone,  might  not  have  been  admissible ;  but  when 
it  is  all  viewed  together,  as  it  must  be,  each  part  is  so 
-closely  and  naturally  connected  with  every  other  part,  and 
so  explains  and  characterizes  what  might  otherwise  have 
been  equivocal  or  indifferent,  that  all  was  properly  and 
logically  framed  together,  and  constituted  a  harmonious 
whole,  with  the  tendency  indicated ;  and  some  of  it  also 
tended  to  show  malice  on  the  part  of  the  prisoner  towards 
the  deceased. 

The  main  ground  urged  against  its  admissibility  is,  that 
it  was  not  competent  to  show  an  adulterous  intercourse  be- 
tween the  prisoner  and  the  woman  for  the  purpose  of  show- 
ing motive,  for  that  the  admission  of  such  testimony  for  such 
a  purpose  is  confined  to  cases  in  which  a  husband  or  wife  is 
accused  of   murdering   the   other.     But  the  law  makes  no 
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such  distinction.  Whatever  tended  to  show  motive  was  ad- 
missible ;  and  that  such  a  thing  as  this  not  only  may,  but 
often  does,  supply  motive,  cannot  be  doubted.  The  admis- 
sibility of  such  testimony  to  show  motive  was  expressly 
ruled  in  Pterson  v.  The  People ^  79  N.  Y.  424,  435,  and  we 
have  no  doubt  of  its  entire  correctness.  There  are  other  cases 
to  the  same  effect. 

All  the  minor  objections  to  this  testimony  have  been  con- 
sidered, and  none  of  them  found  to  be  at  all  tenable.  Take, 
for  instance,  the  objection  to  the  testimony  of  the  witness 
Oilman  that  he  staid  at  the  Holloway  house  several  nights 
between  October  i,  1894,  and  the  time  of  the  homicide,  and 
slept  with  the  deceased,  and  that  on  all  the  nights  that  he 
staid  there,  the  door  between  the  deceased's  bedroom  and 
the  prisoner's  bedroom  was  fastened  on  the  prisoner's  side, 
against  the  will  of  the  deceased.  The  objection  is  that  it  did 
not  gfppear  that  the  prisoner  had  anything  to  do  with  fasten- 
ing the  door.  It  appeared  that  there  were  but  three  bed- 
rooms on  the  second  floor  of  ,the  house,  and  that  they  were 
in  a  row ;  that  the  deceased  occupied  one  of  the  end  rooms 
and  his  wife  the  other,  while  the  prisoner  occupied  the  mid- 
dle room  ;  that  there  was  a  door  from  the  prisoner's  room 
into  the  wife's  room  as  well  as  one  from  his  room  into  the 
deceased's  room,  but  that  the  deceased  could  not  get  from 
his  room  into  his  wife's^  room  without  going  through  the 
prisoner's  room.  It  further  appeared  that  the  prisoner  told 
the  witness  that  the  deceased  accused  him  of  locking  the 
door,  and  that  they  had  a  row  about  it  and  came  to  blows, 
whereupon  he  went  away  from  there.  This  testimony  and 
these  circumstances,  in  connection  with  the  testimony  con- 
cerning the  relations  of  the  prisoner  and  the  woman,  fur- 
nished ample  proof  that  the  prisoner  did  have  to  do  with 
the  fastening  of  that  door ;  and  they  also  furnished  ample 
proof  that  his  object  and  purpose  was,  thereby  to  better  his 
chances  for  undetected  intercourse  with  Mrs.  Holloway. 

The  testimony  that  early  in  the  morning  of  the  homicide 
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the  prisoner  ran  away  in  the  road  from  the  place  where  it 
was  committed,  and  was  called  to  come  back  and  came, 
was  properly  admitted.  That  it  appeared  from  the  cross- 
examination  of  one  of  the  state's  witnesses  that  Mrs.  Hollo- 
way  said  on  that  occasion  that  she  wanted  some  one  to  go  to 
Glover  and  get  Magoon  to  do  her  chores,  and  that  there- 
upon the  prisoner  started  off,  went  to  the  weight,  not  to  the 
competency,  of  the  testimony.  The  question  still  was, 
whether  or  not  his  running  away,  in  the  circumstances,  was 
indicative  of  conscious  guilt. 

It  appeared  that  the  prisoner,  knowing  that  he  was  sus- 
pected of  complicity  in  the  murder,  and  being  recognized  to 
appear  as  a  witness  against  Mrs.  Holloway  and  Oilman,  who 
stood  charged  with  it,  fled  to  Canada,  where  he  passed  under 
an  assumed  name,  disguised  himself  in  divers  ways,  and 
remained  until  arrested  and  brought  back  on  this  charge. 
It  is  objected  that  it  was  error  to  allow  the  fact  of  his  dis- 
guise to  be  shown.  But  flight,  concealment,  disguise,  and 
the  like,  are  deemed  relevant  by  the  law,  and  it  is  every 
day  practice  to  receive  them. 

yudgment  that  there  is  no  error  in  the  proceedings  of 
the  county  courts  and  that  the  respondent  take  nothing  by 
his  exceptions* 
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HIRAM  E.  GREGORY 

V. 

HARLEY  E.  TOMLINSON. 


May  Term,  1896. 


Letting  uf  on  Shares,     Lessor  must  keej>  good  property 

which  he  agrees  to  furnish  with  farm.     Recoupment, 

Evidence  as  to^  not  limited  by  pleadings. 


1.  The  defendant  let  the  plaintiff  his  farm  upon  shares  and  agreed 

"to  furnish  twenty  cows,  one  horse  and  harness,  all  the 
farming  tools,  including  the  dairy  utensils."  Held,,  that 
he  must  replace  within  a  reasonable  time  any  of  the  cows 
that  died  during  the  term. 

2.  Held^  further,  that  he  must  supply  all  necessary  farming  tools 

although  they  were  not  upon  the  farm  at  the  time  the  lease 
was  made. 

3.  That  the  parties  looked  over  the  farm  and  personal  property 

before  the  execution  of  the  lease  had  no  tendency  to  con- 
strue it  differently,  and  such  evidence  was  properly  ex- 
cluded. 

4.  That  the  plaintiff*  did  not  carry  on  the  farm  in  a   husbandlike 

manner,  was  proper  subject  for  recoupment  and  might  be 
shown  under  the  general  issue,  nor  would  the  defendant's 
testimony  in  that  respect  be  limited  to  those  particulars 
which  he  had  set  up  in  his  notice. 

Assumpsit.  Plea,  the  general  issue  with  notice  of  spe- 
cial matter.  Trial  by  jury  at  the  September  term,  1895, 
Chittenden  county,  Taft,  J.,  presiding,  Verdict  and 
judgment  for  the  plaintiff.     The  defendant  excepts. 

/?.  E.  Brown  and  C.  F.  Clough  for  the  defendant. 
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The  relation  of  landlord  and  tenant  existed  between  the 
parties.  4  Am.  &  Eng.  Ency.  Law  897,  and  cases  cited; 
Taylor,  Land.  &  Ten.  s.  24. 

In  the  absence  of  special  agreement  the  landlord  is  not 
bound  to  make  good  property  destroyed  during  the  term. 
Taylor,  Land.  &  Ten.  ss.  327,328,  329;  Mumford  v. 
Brown^  6  Cow.  475  ;  Withey  v.  Matthews^  52  N.  Y.  512; 
Morris  v.  Tillson^  81  111.  607  ;  Wheeler  v.  Crawford^  86 
Pa.  St.  327;  Moffit  V.  Smithy  4  N.  Y.  126;  Leavttt  v. 
Fletcher^  10  Allen  121  ;  Hibbardv.  Newman^  58  Tex.  285  ; 
12  Am.  &  Eng.  Ency.  Law  741. 

K.  A.  Bullard  and  L.  F.   Wilbur  for  the  plaintiff. 

The  defendant  agreed  to  furnish  the  cows  and  farming 
tools  and  must  stand  by  his  contract.  Harrimon  v.  Emcr- 
ick^  9  Wall.  161;  Harmony  v.  Bingham^  12  N.  Y.  99; 
Jones  V.  W.  U.  i5.,  96  U.  S.  24;  Adams  v.  JNichols^  19 
Pick.  275  ;  Phillifs  v.  Stevens^  16  Mass'.  238 ;  School  Dis- 
irtct  V.  Dauchy^  25  Conn.  530,  194;  Bceby  v.  "Johnson^  19 
Wend.  500;  yarvisv.  Tomkins^  i  H.  &  N.  208;  Chitty. 
Cont.  803  (10  ed.) 

ROWELL,  J.  Defendant  let  his  farm  to  plaintiff  for  a 
year  on  equal  shares,  and  agreed  '*to  furnish  twenty  cows, 
one  horse  and  harness,  all  the  farming  tools,  including  the 
dairy  utensils."  There  were  twenty  cows  on  the  farm  at 
the  time,  and  these  the  defendant  furnished  at  the  com- 
mencement of  the  term,  and  they  were  the  ones  that  plain- 
tiff expected  to  have.  Four  of  them  died  during  the  term, 
and  defendant  did  not  furnish  others  in  their  stead.  Nor 
did  he,  as  the  plaintiff^'s  testimony  tended  to  show,  furnish  a 
horse  during  the  last  three  months  of  the  term ,  nor  at  any  time 
a  suitable  plow,  harrow,  cultivator,  horse  rake,  grindstone, 
nor  double  wagon. 

Defendant  claimed  that  he  was  not  bound  to  furnish  cows 
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in  place  of  those  that  died,  nor  any  farming  tools  other  than 
such  as  were  on  the  farm  when  the  lease  was  executed ;  and 
he  offered,  but  was  not  permitted,  to  show,  *'with  a  view  of 
construing  the  lease,"  that  before  its  execution,  the  plaintiff 
looked  over  the  farm,  the  stock,  and  the  farming  tools.  But 
the  court  charged  that  the  defendant  was  bound  to  furnish 
within  a  reasonable  time,  cows  in  place  of  those  that  died, 
and  furnish  whatever  farming  tools  were  reasonably  neces- 
sary to  carry  on  the  farm. 

If  this  was  a  mere  letting  of  the  cows  and  the  tools,  the 
court  was  probably  in  error.  But  we  think  it  was  more.  It 
is  manifest  that  the  cows  were  the  tenant's  principal  source 
of  income.  It  was  natural,  therefore,  that  the  contingency 
of  death  or  other  deprivation  of  them  without  his  fault  should 
be  provided  against.  It  was  provided  against,  we  think,  by 
the  word  '*furnish,"  used  by  the  parties.  This  word  im- 
posed an  obligation  upon  the  defendant  as  continuous  as  the 
lease.  By  it  he  undertook  to  supply  the  plaintiff  with  twenty 
cows,  not  only  at  the  commencement  of  the  term,  but  during 
the  term.  No  other  construction  would  do  justice  between 
the  parties-  Brown  v.  Burrington^  2,^6  Vt.  40,  favors  this 
construction.  There  the  landlord  was  **to  find  a  yoke  of 
oxen  to  do  the  work  on  the  farm."  The  oxen  were  sold 
during  the  term  by  consent  of  the  tenant  and  partly  for  his 
benefit ;  but  it  was  held,  nevertheless,  that  the  landlord  was 
under  obligation  to  continue  to  furnish  a  team  when  neces- 
sary. **To  find"  a  team  and  **to  furnish"  a  team  are  the 
same  thing.  **To  find"  twenty  cows  and  **to  furnish" 
twenty  cows  are  the  same  thing.  ■ 

This  is  also  an  answer  to  the  claim  of  error  in  the  charge 
as  to  the  farming  tools. 

The  testimony  excluded  would  not  aid  to  give  the  lease  a  • 
different  construction  from   what  we  give  it,  but  rather,  the 
same  construction.  It  does  not  appear  that  the  court  charged 
that  the  wagon  is  a  tool,  within  the  meaning  of  the  lease. 
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The  defendant  gave  notice  under  the  general  issue,  among 
other  things,  that  he  would  give  in  evidence  and  rely  upon 
in  defense,  that  the  plaintiff  did  not  carry  on  the  farm  in  a 
good  husbandlike  manner,  did  not  cut  and  harvest  the  hay  in 
a  good  husbandlike  manner,  and  did  not  take  proper  care  of 
the  corn  and  the  potato  crop.  He  claimed  on  trial  that  the 
plaintiff  did  not  carry  on  the  farm  in  a  good  husbandlike 
manner,  and  had  violated  the  lease  to  such  an  extent  that 
ejectment  could  have  been  maintained  against  him;  and 
offered  to  show  how  much  land  he  plowed,  if  any,  how  much 
he  harrowed,  and  the  manner  in  which  he  did  the  haying. 
Defendant  was  permitted  to  give  evidence  as  to  all  matters 
of  which  he  complained  in  his  notice  that  the  plaintiff  was 
negligent,  but  no  further,  and  he  did  not  therein  complain 
about  the  plowing  and  harrowing. 

The  matter  of  bad  husbandry  was  a  proper  subject  of  re- 
coupment under  the  general  issue.  Al/en  v.  Hooker^  25 
Vt.  137  ;  Keyes  v.  ffes/ern  Vermont  Slate  Co.  34  Vt.  81, 
84.  Giving  notice  of  that  defense,  and  therein  specifying 
the  particulars  in  which  it  was  claimed  to  consist,  did  not 
abridge  the  defendant's  right  to  show  it  under  the  general 
issue,  and  that  it  also  consisted  in  other  things  than  those 
specified  in  the  notice ;  for  the  notice  must  be  treated  as  a 
pleading,  and  cannot  be  regarded  as  a  specification  and 
therefore  a  limitation  of,  proof.  Pleading  specially  what  is 
admissible  under  the  general  issue,  does  not  abridge  the 
scope  of  the  proof  under  the  general  issue.  It  was  said  in 
Bo-wen  v.  Hall^  20  Vt.  232,  244,  that  the  fact  that  the  de- 
fendant attempted  to  justify  the  alleged  slander  by  plead- 
ing the  truth  of  the  words,  ought  not  to  be  allowed  to 
abridge,  in  any  degree,  his  right  under  the  general  issue  in 
respect  of  showing  in  mitigation  of  damages  the  general  bad 
character  of  the  plaintiff  in  regard  to  the  offence  imputed. 

Judgment  reversed  and  cause  remanded. 
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STATE  V.  CLINTON  I.  SHERWOOD. 


May  Term,  1896. 


Bigamy.      Marriage   how  -proved.       Circumstantial  evi- 
dence.     Counts  held  good. 


1.  If  A.  marries  B.,  she  having  another  husband  then  living,  and 

subsequently  marries  C,  the  marriage  with  C.  is  not  biga- 
mous, for  A.  never  was  the  husband  of  B. 

2.  If  a  marriage  in   fact  is  proved,  another  marriage  set  up  to 

defeat  it  must  also  be  proved  in  fact,  and  the  presumption 
arising  from  cohabitation  and  repute  will  not  be  sufficient. 

3.  A  marriage  in  fact  may  be  proved  by  circumstantial  evidence. 

4.  That  two  persons,  reputed  to  be  unmarried,  go  away  and  soon 

after  return,  saying  that  they  have  been  married,  and  thence- 
forth cohabit ;  that  they  introduce  each  other  as  husband  and 
wife;  that  they  are  received  as  husband  and  wife  in  the 
community,  are  all  circumstances  tending  to  establish  a 
marriage  in  fact. 

5.  V.  S.,  s.  5060,  providing  that   in  trials  for  bigamy  marriage 

may  be  proved  by  acts  of  cohabitation,  etc.,  applies  to  the 
marriage  of  the  respondent,  and  not  to  the  other  marriages 
which  may  incidentally  be  drawn  in  question. 

6.  What  the  first  wife  said  to  respondent  previous  to  his  second 

marriage,  as  to  her  own  former  marriage,  although  relied 
upon  by  him,  is  inadmissible. 

7.  Held,,  that   both   counts    in   the   information  were  good,  the 

first  as  following  the  statutory  form,  and  the  second  as  alleg- 
ing that  the  respondent  had  two  women  as  and  for  wives  at 
the  same  time. 

Information  of  bigamy.     Plea,  not  guilty.     Trial  by  jury 
at  the  March  term,  1896,  Rutland  county,  Taft,  J.,  presid- 
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ing.     Verdict  of  guilty  and  judgment  on  verdict.     The  re- 
spondent excepts. 

The  evidence  of  the  state  tended  to  show  that  the  respon- 
dent was  married  to  one  Nellie  E.  Barry  on  August  25, 
1891,  at  Montpelier,  Vt.,  and  that  he  continued  to  reside 
with  her  as  his  wife  in  the  town  of  Newport,  N.  H,,  until 
about  January,  1896;  that  April  8,  1896,  he  was  married  to 
one  Matie  E.  Barney,  at  Rutland,  Vt.  The  respondent 
claimed  that  Nellie  E.  Barry  was  a  married  woman  at  the 
time  of  his  marriage  to  her  and  that  therefore,  said  marriage 
was  void.  As  tending  to  support  this  he  offered  the  evi- 
dence set  forth  in  the  opinion  of  the  court  in  reference  to  her 
marriage  with  one  Charles  Palmer. 

The  respondent  also  offered  to  show  that  in  January^ 
1896,  shortly  before  his  marriage  with  the  Barney  woman 
in  April,  the  said  Nellie  E.  Barry  had  told  him  that  she  was 
the  wife  of  the  said  Charles  Palmer  at  the  time  of  her  first 
marriage  with  the  respondent  in  1891,  but  that  since  then 
she  had  procured  a  divorce  from  said  Palmer  and  that  she 
was  willing  to  re-marry  him,  the  respondent,  and  that  the 
respondent  relied  upon  this  in  contracting  his  last  marriage 
with  Mrs.  Barney.     This  testimony  was  excluded. 

The  respondent  moved  in  arrest  of  judgment  for  that  the 
information  was  bad.  It  contained  two  counts  which  were 
in  substance  as  follows : 

I.  **That  Clinton  L.  Sherwood,  of  the  city  of  Rutland,  in 
said  county,  at  the  city  of  Rutland  aforesaid,  on  the  8th  day 
of  April  A.  D.  1896,  did  marry  and  have  for  his  wife  one 
Matie  E.  Barney,  and  at  the  time  of  said  marriage  of  the 
said  Clinton  L.  Sherwood  to  the  said  Matie  E.  Barney,  he, 
the  said  Clinton  L.  Sherwood,  had  a  lawful  wife  then  liv- 
ing." 

II.  "That  Clinton  L.  Sherwood  of  the  city  of  Rutland, 
in  the  county  of  Rutland,  on  the  25th  day  of  August,  A.  D» 
1891,  at  Montpelier,  in  the  county  of  Washington,  did  marry 
and  have  for  his  wife  one   Nellie  E.  Barry  and  afterwards. 
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while  the  said  Nellie  E.  Barry  was  living,  did  on  the  8th 
day  of  April  A.  D.  1896,  at  the  city  of  Rutland,  in  said 
county,  marry  and  have  for  his  wife  one  Matie  E.  Barney, 
and  afterwards,  on  the  i8th  day  of  April  A.  D.  1896,  at  the 
city  of  Rutland  aforesaid,  did  unlawfully  and  feloniously 
have  both  the  said  Nellie  E.  Barry  and  the  said  Matie  B. 
Barney  for  his  two  wives  at  one  and  the  same  lime." 

Butler  <t  Moloney  for  the  respondent. 

The  statute  makes  cohabitation  and  similar  acts  admissi- 
ble in  cases  of  this  sort  to  prove  marriage.  State  v.  Ahhy^^ 
29  Vt.  60 ;  V.  8.,  s.  5060. 

Marriage  may  be  proved  by  circumstantial  evidence  like 
any  other  fact.  Regina  v.  Simmonsto^  i  Car.  &  P.  164; 
I  Russ.,  Crimes,  Graves  Ed.  218;  Duchess  of  Kingston's 
case,  20  How.  St.  Tr.  355  ;  Truman's  Case,  i  East  P.  C. 
470 ;  State  v.  Libby^  44  Me.  469 ;  Walverton  v.  State^ 
16  Ohio  173  ;  ^iin  v.  State^  46  Ind.  352  ;  Common-wealth 
V.  Jackson^  ^  Bush  679;  2  Phillips,  Ev.  210;  2  Greenl. 
Ev.  S.49 ;  Chitty,  Crim.  Law  472  ;  Miles  v.  U.  -S".,  193  U.S., 
304  ;  Betsinger  v.  Chapman^  88  N.  Y.  497  ;  Chamberlin  v. 
Ckamberlin,  71  N.  Y.  423  ;   Green  v.  State, '5g  Ala.  68- 

The  respondent  might  show  that  he  relied  in  good  faith 
upon  the  representations  of  the  Barry  woman.  14  Am.  and 
Eng.  Encyc.  of  Law,  502  ;  /?eg.  v.  Brown ,  i  Car.  &  P. 
144  ;  State  v.  Goodenow,  65  Me.  30. 

y.  C  Jones,  State's  Attorney,  for  the  state. 

Vermont  does  not  recognize  a  common  law  marriage, 
therefore  evidence  of  cohabitation  between  Palmer  and  the 
Barry  woman  was  properly  excluded.     Morrill  v.  Palmer, 

68  Vt.  I. 

ROWELL,  J.  This  is  an  information  for  bigamy.  A 
marriage  in  fact  was  proved  between  the  prisoner  and  the 


Digitized  by  VjOOQIC 


Vt.]  STATE  V.  SHERWOOD.  417 

woman  Barry  on  August  26,   1891,  and  a   later  marriage  in 
fact  between  the  prisoner  and  the  woman  Barney. 

The  prisoner  offered,  but  was  not  permitted,  to  show  that 
about  1880,  the  woman  Barry  lived  some  two  years  at 
Springfield,  Vt.,  and  during  all  that  time  cohabited  as  his 
wife  with  one  Palmer,  who  was  still  alive ;  that  they  were 
reputed  to  be  husband  and  wife,  and  introduced  each  other 
as  such,  during  all  that  time ;  that  she  kept  house  for  him, 
and  acted,  and  held  herself  out,  as  his  wife,  and  claimed  to 
be  such,  and  that  he  «o  claimed ;  that  since  1891  she  de- 
clared that  she  had  procured  a  divorce  from  Palmer,  which 
was  not  true  ;  that  for  about  eight  years  after  they  lived  at 
Springfield,  they  resided  at  Newport,  N.  H.,  and  there  lived 
and  cohabited  as  husband  and  wife,  occupied  the  same  room, . 
held  themseves  out  as  husband  and  wife,  and  were  reputed 
to  be  such,  and  as  such  were  known  and  received  in  that 
community,  and  that  during  nearly  all  that  time  her  mother 
and  son  lived  with  them  ;  that  prior  to  their  going  to  Spring- 
field as  aforesaid,  they  lived  at  said  Newport  and  were  re- 
puted to  be  unmarried  ;  that  they  went  away,  returned  in  a 
short  time  and  said  they  were  married,  and  thereafter' lived 
together  as  husband  and  wife  till  they  went  to  Spring- 
field. 

If  at  the  time  she  married  the  prisoner  she  was  the  wife 
of  another,  the  marriage  was  void  by  statute,  and  the  prison- 
er's subsequent  marriage  was  not  bigamous.     Thus  : 

**A  takes  B  to  husband  in  Holland,  and  then  in  Holland 
^akes  C  to  husband,  living  B,  and  then  B  dies,  and  living  C 
she  marries  D,  this  is  not  marrying  a  second  husband,  the 
former  being  alive,  for  the  marriage  to  C,  living  B,  was 
simply  void,  and  so  he  was  not  her  husband ;  but  if  B  had 
been  living,  this  had  been  felony  to  n^arry  D   in   England." 

Lady  Madison's  case,  i  Hale's  P.  C.  693,  ruled  about 
1648.  This  has  been  the  law  ever  since.  Halhrook  v. 
State^  34  Ark.  511,  36  Am.  Rep.  17. 

When  a  marriage  in  fact,  or  a  fact  of  marriage,  is  proved. 


28 
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the  mere  legal  presumption  of  marriage  arising  from  cohab- 
itation and  repute  is  not  sufficient  to  establish  a  marriage 
set  up  to  defeat  it,  but  the  marriage  thus  set  up  must  also  be 
proved  as  a  fact,  like  the  other.  Poultney  v.  Fairhaveuy 
Brayt.  185  ;  Waddingion  v.  WaddingtoHy  20  Mo.  App.  609 ;. 
Jenkins  \.  Jenkins.  S^  Ga.  283,  20  Am.  St.  Rep.  316; 
Note,  57  Am.  Rep.  454 ;  i  Bishop,  Mar.  Div.  &  Sep.  s. 
1034.  This  is  because  there  are  conflicting  presumptions  of 
innocence,  the  presumption  of  marriage  arising  from  cohab- 
itation and  repute,  drawn  by  the  law  in  favor  of  innocence, 
bein'jf  antagonized  by  the  presumption  of  freedom  from  the 
guilt  of  bigamy,  i  Bishop,  Mar.  Div.  &  Sep.  s.  1026  and 
following;  Jones  v.  Jones^  48  Md.  391,  30  Am.  Rep.  466- 
Though  every  marriage  is,  in  a  general  sense,  a  marriage 
in  fact,  or  a  fact  of  marriage,  yet  that  expression  as  used  in 
the  books  has  acquired  a  technical  meaning  in  the  law,  and 
signifies  the  fact  proved  by  direct  testimony,  by  the  marriage 
register,  or  by  any  other  evidence  the  effect  of  which  is  not 
derived  from  the  presumed  innocence  of  a  cohabitation  re- 
puted matrimonial,  i  Bishop,  Mar.  Div.  &  Sep.  s.  1032. 
Thert  is  a  distinction  between  presuming  a  marriage  from 
cohabitation  and  repute  and  proving  a  marriage  by  circum- 
stantial evidence.  Bishop  makes  this  clear  in  the  chapter 
from  which  the  last  citation  is  taken.  See,  also,  Jenkins  v. 
Jenkins^  above  cited.  Keeping  this  distinction  in  mind,  a 
marriage  in  fact  is  always  provable  by  circumstantial  evi- 
dence as  well  as  by  direct  evidence ;  for  direct  evidence  is 
not  primary  and  circumstantial  evidence  secondary,  but  both 
are  of  the  same  degree,  though  one  may,  in  a  given  case, 
be  more  satisfactory  than  the  other,  i  Bishop,  Mar.  Div. 
&  Sep.  ss.  1032,  1064.  But  no  formula  of  the  circumstan- 
tial evidence  revelant  to  this  issue  is  possible.  Whatever 
is  admissible  on  general  principles  and  satisfies  the  trier  of 
the  fact  to  the  requisite  degree  of  certainty,  is  sufficient,  lb. 
s.  104S,  and  proves  a  marriage  in  fact,  or  afact  of  marriage > 
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lb.  s.  1064,  valid  and  formal  under  the  law.  Stephen's  Dig. 
Ev.  Art.  53.  And  herein  there  is  no  distinction  between 
civil  and  criminal  cases,  for  as  to  the  kinds  of  proof  they  are 
alike,  differing  only  in  the  measure  required. 

The  question  is,  therefore,  whether  the  testimony  offered 
by  the  prisoner  was  competent  to  go  to  the  jury  on  the  ques- 
tion of  a  marriage  in  fact  between  the  woman  Barry  and  * 
Palmer.  If  it  contained  nothing  but  cohabitation  and  re- 
pute it  was  not  competent,  because  not  sufficient  of  itself,  in 
the  circumstances  of  this  case,  to  establish  such  a  marriage. 
But  although  in  such  cases  there  is  withdrawn  from  cohabi- 
tation and  repute  their  consequence  as  affording  a  basis  of  a 
presumption  of  law,  they  are,  nevertheless,  relevant  to  the 
issue  of  a  marriage  in  fact,  and  are  receivable  among  the 
proofs  of  such  a  marriage,  for  they  explain  and  give  char- 
acter to  the  more  effective  testimony.  I  Bishop,  ss.  1025, 
1059 '  Jenkins  v.  Jenkins  and  Holbrook  v.  Staie^  above 
cited.  Thus,  in  Mitchell  v,  Miichelly  11  Vt.  134,  a  divorce 
case,  in  which  it  was  probably  regarded  necessary  to  prove 
a  marriage  in  fact,  the  court  admitted  reputation,  accom- 
panied with  proof  of  the  death  of  the  celebrating  magistrate 
and  that  no  record  of  the  marriage  could  be  found. 

The  offer  to  show  that  before  the  woman  and  Palmer 
went  to  Springfield  to  live  they  lived  in  Newport  and  were  re- 
puted to  be  unmarried,  and  went  away  and  returned  in  a 
short  time  and  said  they  were  married,  and  thereafter  lived 
together  as  husband  and  wife  till  they  went  to  Springfield, 
was  an  offer  of  testimony  that  tended  to  show  marriage ; 
and  as  it  did  not  derive  its  probative  force  from  the  presumed 
innocence  of  a  cohabitation  reputed  matrimonial,  it  tended 
to  show  a  marriage  in  fact.  The  same  is  true  of  the  offer  to 
show  that  they  introduced  each  other  as  husband  and  wife, 
and  claimed  to  be  such,  and  held  themselves  out  to  the 
world  as  such,  for  their  declarations  and  conduct  in  this  re- 
spect were  a  part  of  the  res  gestae  of  cohabitation,  and  there- 
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fore  admissible,  i  Bishop  ss.  937,  1155  ;  /nj'e  Taylor y  9 
Paige,  611,  617.  That  they  were  treated  and  received  as 
husband  and  wife  among  their  friends  and  neighbors  is  an- 
other proof  derived  from  the  doctrine  of  the  res  gestae,  i 
Bishop  s.  938 ;  i  Greenl.  Ev.  s.  107. 

Thus  it  appears  that  the  testimony  offered  by  the  prisoner 
was  legally  competent  to  go  to  the  jury  on  the  question  of  a 
marriage  in  fact  between  the  woman  Barry  and  Palmer.  It 
ought,  therefore,  to  have  been  received  for  what  it  was 
worth,  and  submitted  with  proper  instructions. 

We  do  not  regard  V.  S.  5060  as  aflfecting  this  question 
particularly,  as  it  relates  only  to  proving  the  fact  of  the  mar- 
riage of  a  respondent.  It  is  based  upon  the  general  princi- 
ple that  the  inculpatory  acts  and  declarations  of  a  respon- 
dent are  evidence  against  him. 

That  the  woman  told  before  and  at  the  time  of  their  mar- 
riage that  she  was  divorced,  which  he  believed  to  be  true, 
was  no  defence,  and  properly  excluded. 

The  motion  in  arrest  was  properly  overruled.  The  first 
count  is  justified  by  V.  8.  5061.  The  second  count  con- 
forms to  the  precedent  suggested  by  Bishop  in  his  Directions 
and  Forms,  s.  832.  It  is  said  that  it  is  legally  impossible  for 
a  man  to  have  two  wives  at  one  and  the  same  time,  and  so 
it  is ;  but  he  can  as  matter  of  fact  have  two  women  as  and 
for  wives  at  one  and  the  same  lime,  and  this  is  what  the 
count  alleges  the  prisoner  did. 

yudgmeut  reversed^  verdict  set  aside^  and  cause  re^ 
fnanded  for  a  new  trial. 
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DELIA  A.  LINDLEY  v.  JAMES  S.  LINDLEY. 


May  Term,  1896. 


Divorce  /or  adultery.     Presumption  of  innocence  weighed 
as  in  civil  case. 


To  justify  the  granting  of  a  divorce  on  the  ground  of  adultery  the 
evidence  must  be  sufficient  to  overcome  the  presumption  of 
innocence,  but  need  not  eastblish  the  commission  of  the 
crime  beyond  a  reasonable  doubt. 

Petition  for  divorce.  Heard  at  the  December  term,  1895^ 
Bennington  county,  Munson,  J.,  presiding.  The  court 
granted  the  bill  on  the  ground  of  adultery.  The  defendant 
insisted  that  the  offense  must  be  made  out  beyond  a  reason- 
able doubt.  The  court  held  that  the  presumption  of  inno- 
cence should  be  weighed  as  in  a  civil  proceeding.  To  this 
holding  the  defendant  excepted. 

W.  B.  Sheldon  for  the  defendant. 

The  measure  of  proof  required  is  the  same  as  in  a  crim- 
inal proceeding.  Burton  v.  Thompson^  45  Iowa  30; 
Thayer  v.  Boyle^  30  Me.  475  ;  McConnell  v.  Del.  Mut. 
Safety  Ins,  Co,,  18  111.  228;  Buinian  v.  Hobbs^  35  Me. 
227  ;  Thurtell  v.  Beaufnont,  8  Eng.  Com.  Law  337  ;  Berk- 
mans  v.  Berkmans,  17  N.  J.  Eq.  453  ;  Warner  v.  Com- 
monwealthy  2  Va.  Cas.  105  ;  Enis  v.  Lindley,  38  Iowa, 
461  ;  Freeman  v.  Freeman,  31  Wis.    235  ;   i  Bishop,  Mar. 
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and  Div.,  s.  441 ;  i  Bish.,  Crim.  Pro.,    s.    1046;  i  Green, 
Ev.,  s.  65  ;   Gould  v.   Gould^  2  Aik.  180. 

C.  H.  Darling  for  the  petitioner. 

A  suit  for  divorce  is  a  civil  suit,  and  the  measure  of  proof 
is  that  required  in  other  civil  proceedings.  2  Kent  Com. 
100;  2  Bishop,  Mar.,  Div.  and  Sep.,  s.  762;  Humphrey 
V.  Humphrey'^  7  Conn.  116;  Clark  v.  Clarky  10  N.  H. 
380 ;  Allen  v.  AlleUy  loi  N.  Y.  658 ;  LeBarron  v.  Le- 
Barron,  i^  Vt.  365. 

ROSS,  C.J.  The  only  question  presented  is  the  meas- 
ure of  proof  required  in  a  divorce  proceeding  to  establish 
the  cause  of  adultery.  It  is  a  civil  proceeding  to  determine 
the  relation  and  the  rights  of  the  parties  under,  and  to,  the 
marriage  contract.  The  violation  of  it,  charged,  is  a  crime 
under  the  laws  of  this  state.  Whatever  may  be  the  measure 
of  proof  required  to  establish  such  a  charge  in  a  civil  pro- 
ceeding, in  other  jurisdictions,  for  many  years,  in  this  state, 
the  measure  of  proof  required,  has  been  that  adopted  by  the 
county  court, — a  preponderance  of  the  testimony,  weighing 
the  presumption  of  innocence  in  favor  of  the  party  accused. 
Bradish  v.  Bliss ^  35  Vt.  326;  Stanton  v,  Simpson,  48  Vt. 
628;  Weston  \.  Gravlin,  ^()  Vt.  507.  We  do  not  under- 
stand that  any  different  measure  of  proof  is  announced  in 
Gould  V.  Gould,  2  Aik.  180.  If  so,  it  has  never  been  fol- 
lowed, in  practice,  to  the  recollection,  or  knowledge  of  any 
member  of  this  court.  But  the  rule  there  announced,  as  we 
understand  it,  not  to  grant  a  divorce  on  the  uncorroborated 
testimony  of  the  petitioner,  or  admissions  of  the  petitionee, 
has  always  been  followed,  and  especially  when  the  cause 
alleged  is  a  crime,  in  opposition  to  which  the  presumption 
of  innocence  is  to  be  weighed.  This  rule  rests  upon  the 
reason  there  stated,  that  the  public,  and  frequently  minor 
children,  are  interested    in  proceedings  affecting  marital  re- 
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lations,  and  also  upon  the  ground  that  in  such  proceedings 
generally  the  trial  court  hears  only  the  petitioner's  side  of 
the  case.  Foster  v.  Redfield^  50  Vt.  285  ;  Richardson  v. 
Richardson y  50  Vt.  119. 

yudgmeni  affirmed. 

Taft,  J.,  being  absent  in  county  court,  did  not  sit. 


E.  T.  SEAVER  v.  ARTHUR  WILDER. 


May  Term,  1895. 


Assessment   of  damages  by  clerk.      Evidence   limited  by 
f  leadings.     Accord  and  satisfaction  must  be  f  leaded. 


1.  If  judgment  be  given  for  the  plaintiff  and  the  case  referred  to 

the  clerk  for  the  assessment  of  damages,  he  can  only  receive 
upon  that  hearing  evidence  legally  admissible  under  the 
pleadings. 

2.  Accord  and  satisfaction  cannot  be  given  in  evidence  as  a  de- 

fence unless  presented  by  special  plea  or  by  notice  with  the 
general  issue. 

Assumpsit.  Pleas,  the  general  issue,  payment  and  offset. 
At  the  February  term,  ii895,  Orleans  county,  the  plaintiff 
had  judgment  and  the  case  was  referred  to  the  clerk  for  the 
assessment  of  damages.  Heard  at  the  Februar}^  term,  1896, 
*ipon  report  of  the  clerk,  Thompson,  J.,  presiding.     Judg- 
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ment  for  the  plaintiff  in  the  sum  found  due.     The  defendant 
excepts. 

W.  W.  Miles  for  the  defendant. 

Upon  an  assessment  of  damages  by  the  clerk  evidence 
may  be  received  irrespective  of  the  pleadings.  Chamberlin 
V.  Murphy^  41  Vt.  no;  Collins  v.  Smithy  i6Vt.]9;  Morey 
v.  Kingy  Fuller  &  Co,^  49  Vt.  304. 

O,  S.  Annis  for  the  plaintiff. 

Evidence  of  an  accord  and  satisfaction  is  not  admissible 
upon  an  assessment  of  damages  after  judgment  for  the  plain- 
tiff. Chamberlin  v  Murphy^  41  Vt.  no  ;  Collins  v.  Smithy 
16  Vt.  9;  Sweet  V.  McDaniels^  39  Vt.  272  ;  Cook  v.  SkeU 
tony  61  Am.  Dec.  250;  Garrard  v.  Dollar^  67  Am.  Dec. 
271. 

ROSS,  C.  J.  This  is  an  action  of  assumpsit  in  the  com- 
mon counts.  The  defendant  pleaded  non-assumpsit,  pay- 
ment, and  filed  a  declaration  in  set-off.  While  the  plead- 
ings were  standing  thus,  the  court  rendered  an  interlocutory 
judgment  for  the  plaintiff,  and  referred  the  assessment  ol 
damages  to  the  clerk.  On  the  assessment  before  the  clerk, 
against  the  exception  of  the  plaintiff,  the  defendant  was  al- 
lowed to  introduce  testimony  which  he  contends  establishes 
an  accord  arid  satisfaction  of  the  cause  of  action,  found  by 
the  clerk  to  exist  in  favor  of  the  plaintiff.  The  interlocutory 
judgment  conclusively  established  the  right  of  the  plaintifT 
to  recover  upon  the  pleadings,  as  they  then  existed.  Only, 
the  question  of  damages  was  open.  On  this  question  the 
parties  were  by  the  judgment  limited  to  the  use  of  such  evi- 
dence as  was  admissible  in  the  ascertainment  of  the  dam- 
ages. Collins  V.  Smithy  16  Vt.  9 ;  Webb  v.  Webby  16  Vt. 
636  ;  Hyde  v.  Moffat y  16  Vt.  271  ;  Bf-adley  v.  ChamberliUy 
31  Vt.  468;  Szucct  V.  McDaniclsy  39  Vt.  272  ;   Chamberlin 
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V.  Murphy^  41  Vt.  no ;  Morey  v.  King^  et  als,^  49  Vt.  304. " 
The  judgment  of  the  county  court  on  the  facts  reported  by 
the  clerk,  in  assessing  the  damages,  disregarded  the  defend- 
ant's claimed  accord  and  satisfaction  of  the  cause  of  action. 
To  this  judgment  the  defendant  excepted.  This  exception 
raises  the  question  whether  an  accord  and  satisfaction  of  the 
cause  of  action  could  be  shown  under  the  pleadings.  If  it 
could  not  be  shown  under  the  pleadings,  it  is  immaterial  to 
inquire  whether  the  facts  found  by  the  clerk  establish  an  ac- 
cord and  satisfaction  of  the  cause  of  action.  Accord  and 
satisfaction  is  special  matter  of  defence  and  not  available  to 
the  defendant  unless  specially  pleaded,  or  unless  when 
pleading  the  general  issue,  the  defendant  gives  notice  in 
writing  that  he  will  give  it  in  evidence  under  the  general 
issue  and  rely  upon  it  as  defense  of  the  action.  V.  S.  1149 
allows  a  defendant,  under  the  plea  of  the  general  issue  to 
give  in  evidence  special  matter  in  defense,  or  justification, 
by  giving  notice  in  writing,  with  the  plea,  of  such  special 
matter  and  that  he  will  rely  upon  it ;  and  provides  "no  spe- 
cial matter  shall  be  allowed  in  evidence  except  such  as  is 
particularly  mentioned  in  such  notice  in  writing."  Then  V. 
S.  1 150  provides,  that  in  actions  of  assumpsit,  ''if  the  de- 
fendant pleads  the  general  issue,  but  relies  on  special  matter 
of  defense,  or  payment,  release  accord  and  satisfaction,"  etc., 
'•he  shall  file  with  such  plea  *  *  *  a  notice  in  writing 
specifying  the  intended  matter  of  defense  under  such  plea." 
The  defendant  neither  pleaded  the  special  matter  which 
he  now  claims  to  establish  an  accord  and  satisfaction  of  the 
cause  of  action  nor  gave  notice  in  writing  thereof  as  required 
by  these  sections  of  the  statute.  If  no  interlocutory  judgment 
had  been  rendered,  under  these  provisions  of  the  statute,  the 
defendant  could  not  lawfully  give  in  evidence  any  facts  tend- 
ing to  establish  an  accord  and  satisfaction  of  the  cause  of 
action.  Inasmuch  as  the  evidence  on  this  subject  was  ad- 
mitted by  the  clerk  wrongfully,  and   against  the  exception 
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6i  the  plaintiff,  the  county  court  properly  disregarded  all 
facts  found  by  the  clerk  from  such  evidence,  in  rendering 
the  final  judgment. 

Disregarding   such   facts    no  error  in   the  judgment  is 
claimed. 

yudgment  affirmed. 


O.  W.  REYNOLDS 


CALVIN  HASKINS  ET  ALS. 


Title  of  bona  -fide  -purchaser  superior  to  attachment  lien. 

Grantee  under  no  duty  to  creditor  of  grantor  to 

examine  title. 


1.  The  title  of  a  bona  fide  purchaser  of  real  estate  is  superior  to 

that  of  an  attaching  creditor  who  receives  actual  notice  of 
the  purchaser's  title  after  attachment  and  before  levy  of  ex- 
ecution. 

2.  In  such  a  case  the  levy  of  the  execution  will  be  enjoined. 

3.  A  grantee  is  under  no  duty  to  a  creditor  of  the  grantor  to  crit- 

ically examine  his  title. 

Bill  in  equity.  Heard  upon  the  report  of  a  master  at  the 
December  term,  1895,  Lamoille  county.  Start,  Chan- 
cellor, decreed  for  the  orator.  The  Terrills,  defendants, 
appeal. 

p.  K-   Gleed  for  the  orator. 
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An  attaching  creditor  takes  only  the  real  interest  of  his 
debtor.  Hackett  v.  Calle7ider ^  j^i  Vt.  109;  Hart  v.  The 
Farmers^  and  Mechanics'  Bank^  33  Vt.  252  ;  Abelv.  Howe^ 
43  Vt.  403  ;  McKenzie  v.  McKenzie^  52  Vt.  271 ;  Morrill 
V.  Morrill^  53  Vt.  74;  Webb,  Rec.  of  Tit.  s.  192. 

M.  A.  Bingham  and  J.  y.  Monahan  for  the  defendants, 
L.  F.  and  G.  A.  Terrill. 

The  orator  has  not  exercised  reasonable  diligence,  and 
equity  will  not  relieve  him.  Bishop  v.  Allen ^  55  Vt.  426 ; 
I  Story,  Eq.  Jur.  s.  146 ;  McDaniels  v.  Bank  of  Rutland^ 
29  Vt.  230,  238 ;  Durkee  v.  Durkee^  59  Vt.  74 ;  Hyde  v. 
Hyde,  50  Vt.  305. 

The  attachment  of  the  defendants,  based  upon  the  record 
title,  is  superior  to  the  claimed  right  of  the  orator.  Bigelow 
ei  ux.  V.  Tofliff  et  aL,  25  Vt.  288-289  ;  Sanger  v.  CraiguCy 
JO  Vt.  555-556. 

ROSS,  C.  J.  This  is  a  bill  to  have  a  deed  reformed. 
The  orator  purchased,  for  full  consideration,  and  received  a 
warrant}*^  deed  from  defendants  Haskins  and  wife,  among 
other  lands,  a  lot  described  as  No.  65  in  the  fourth  division 
of  lots  in  Underbill.  At  the  lime  of  the  execution  of  the 
deed,  the  grantors  owned,  and  were  in  possession  of,  lot 
numbered  sixty-five  in  this  division,  and  did  not  own,  nor 
claim,  lot  sixty-six.  These  lots  adjoined.  It  is  found  that 
the  parties  intended  to  convey  lot  sixty-six  instead  of  sixty- 
five.  This  deed  was  in  1877.  The  grantee  leased  the 
premises  conveyed,  to  the  grantor,  who  continued  to  oc- 
cupy the  same,  including  this  lot,  to  February  13,  1890.  That 
day  the  error  in  the  description  was  discovered,  and  to 
correct  it,  the  grantors  executed  to  the  orator  a  deed  con- 
veying lot  sixty-six.  Shortly  before,  the  defendants  Ter- 
rills,  discovered  that  the  deed  to  the  orator  did  not  in- 
clude  lot  .sixty-six  and  brought  a  suit  against   defendant, 
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Haskins,  attached  among  others,  this  lot,  and  caused  a  copy 
of  the  writ  to  be  lodged  in  the  town  clerk's  office,  on  the 
same  February  13,  shortly  before  the  orator  left  his  deed  of 
that  date  for  record.      The  Terrills  had  no  actual  notice   01 
the  mistake  in  the  description  of  the  deed  of  1877,  before 
causing  the  attachment.      They  obtained  judgment  against 
Haskins  in  their  suit.      Before  levying  the  execution  on  lot 
sixty-six  this  bill  was  brought  and  they  were  enjoined.  The 
mistake  in  the  description  of  the  deed  of  1877  is  confessed 
by  the  Haskins  and    found  by  the   master.      The    conten- 
tion is,  whether  the  Terrills  had  acouired  such  an  interest 
in  the  lot,  as  will  prevent  a  reform  of  the  deed,  as  against 
them.     The  cases  relied  upon  by  them,  Sanger  v.  CraiguCy 
ID  Vt.  555  and  Bigelow  v.    Topliff^  25  Vt.   288,  especially 
the  last  named  case,  holds  that  an  attaching  creditor's  right, 
if  the  attachment  was  made  without  notice,  is  equal  to  that 
of  a  bo7ia  fide  purchaser,  and  that  as  between  such  attaching 
creditor  and  such  purchaser  the  doctrine  **the  first  in  time 
is  first  in   right"  applies.       But  this  case  is,  in  this  respect, 
overruled  by  the  later  case  of  Hackeit  v.  Callender^  32  Vt. 
109,  in  which  it  is  held  that  the  lien  of  an  attaching  creditor 
acquired  by  attachment  of  real  estate,  the  title  to  which  is  in 
his  debtor,  although  the  attachment  is  made  without  notice 
that  his  debtor  has  conveyed  it  to  a  bona  fide  purchaser,  is 
defeated  by  actual  notice  of  such  conveyance  received  before 
he  levys  his  execution  thereon,  or  has  lawfully  applied  it  in 
satisfaction  of  his  debt ;  that  until  such  application  he  has 
parted  with  nothing  on  faith  of  the  title  being  in  his  debtor, 
and  stand  in  the  rights  of  his  debtor.     The  doctrine  of  this 
case  has  since  been  frequently  approved,  and   not  departed 
from  by  this  court.  Hart  v.  Farmers^  and  Mechanics^  Bank^ 
33  Vt.  252  ;  Abel  V.  Howe,  43  Vt.  403  ;  Morrill \.  Morrill y 
53  Vt.  74.     On  this  principle  the  orator  is  entitled  to  the  re- 
lief prayed  for  against  these  attaching  creditors.     They  had 
notice  of  his  right  10  have  the  deed  corrected  before  they 
had  taken  the  lot  in  satisfaction  of  their  debt. 
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These  defendants  further  contend  that  the  orator  should 
not  have  relief  against  their  attachment  because  he  did  not 
exercise  reasonable  care  and  diligence  in  discovering  the 
error  in  the  description  and  in  having  it  corrected.  The  doc- 
trine of  reasonable  care  and  diligence,  or  of  negligence,  is 
applicable  only  where  the  party  applying  for  relief  owes  a 
duty  ol  care  and  diligence  to  the  other  party.  From  a  state- 
ment of  the  principle  governing  these  decisions,  it  is  diffi- 
cult to  discover  any  ground  lor  the  application  of  the  doctrine 
of  reasonable  care  and  diligence.  But  if  applicable,  the 
master  reports  that  he  '*does  not  find  that  there  was  a  want 
of  reasonable  care  on  the  part  of  the  orator  when  he  took 
the  deed  containing  the  description."  Nor  is  this  finding 
changed  by  the  finding  relied  upon  by  these  defendants,  viz.  : 

**Had  Reynolds  been  suspicious  that  all  might  not  be  right 
and  had  he  made  a  careful  and  critical  examination  of  the  rec- 
ords of  all  deeds  in  any  way  connected  with  the  land  he  was 
about  to  take  a  deed  of,  assisted  by  a  good,  sharp  expert  con- 
veyancer and  aided  by  the  town  clerk,  who  might  be  f  amilar 
with  the  records  of  deeds  of  land  in  the  vicinity  of  that  about 
to  be  conveyed,  it  seems  to  the  master  that  he  could  hardly 
have  failed  to  discover  the  mistake  and  error,  which, 
on  examination,  appears  so  patent  now." 

This  finding  is  based  upon  the  supposition  that  every  per- 
son taking  a  deed  must  be  suspicious  that  the  description  in 
the  deed  is  frima facie  erroneous  and  that  he  is  under  a 
duty  to  some  unknown  creditor  of  the  grantor  to  examine 
not  only  the  chain  of  title  of  his  grantor,  but  the  title  of 
all  surrounding  lands,  aided  by  an  expert  conveyancer,  and 
a  town  clerk  who  is  familiar  with  the  plans  and  land  rec- 
ords of  the  town.  No  such  rule  of  care  and  diligence  on 
the  part  of  the  purchaser  of  real  estate  has  ever  been  rec- 
ognized and  is  too  onerous  for  application. 

Decree  affirmed  and  cause  remanded. 
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VERMONT  FARM  MACHINE  COMPANY 


V. 


FRANCIS  BATCHELDER  &  CO. 


May  Term,  1896. 


Guaranty  that  article  sold  equals  any  other.     Evidence. 

Power  of  county  court  to  order  production  of  writings. 

Remarks  of  attorney. 


1.  Plaintiff  brought  suit  lor  the  purchase  price  of   a  milk  sepa- 

rator which  he  had  sold  defendant  with  a  guaranty  that  it 
would  do  as  good  work  as  any  other,  if  operated 
in  the  ordinary  way.  Plaintiff  insisted  that  the  milk 
should  be  separated  at  a  temperature  of  from  eighty  degrees 
to  ninety  degrees,  which  was  the  ordinary  way,  and  testified 
•  that  at  the  time  of  making  the  contract  of  sale, which  was  in 
writing,  he  told  the  defendant  that  this  was  the  temperature 
at  which  milk  was  ordinarily  separated.  Held^  that  in  an- 
swer to  this  the  defendant  might  show  that  at  the  time  of 
making  the  contract  he  told  the  plaintiff' that  he  required  a 
separator  which  would  skim  the  milk  at  seventy  degrees. 

2.  Under  the  above  guaranty  the  defendant  might  show*  that  the 

plaintiff's  separator  required  more  fuel  to  do  the  same 
amount  of  work  than  one  of  another  make. 

3.  In  comparing  this  separator  with  one  of  another  make  the  de- 

fendant might  insist  on  having  the  test  made  at  a  tempera- 
ture of  seventy  degrees  if  butter  made  fiom  cream  separated  at 
that  temperature  is  better  than  that  made  from  cream  sepa- 
rated at  a  higher  temperature. 

4.  On  the  same  day  of  the  purchase  of  the  separator  in  question, 

the  plaintiff  sold  the  defendant  another  separator,  identical 
in  every  respect,  to  be  erected  at  Montpelier  and  the  evi- 
dence of  the  defendant  tended  to   show  that  it  was  then 
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"     7"  ! 

agreed  that  the  test  between  the  separator  of  the  plaintiff  ! 
and  another  known  as  the  Alpha,  which  the  defendant  then 

had  in  operation  at  Montpelier,  was  to  be  made  and  was  I 

made  at  Montpelier.     Held^  that  the  comparative  operation  j 
of  the  two  at  Montpelier  was  admissible. 

5.  The  declarations  of  the  agents  of  the  plaintiff  sent  to  Montpel- 

ier for  the  purpose  of  conducting  these  tests,  made  in  the 

course  of  their  employment,  are  admissible.  ' 

6.  The  county  court  might  under  V.  S.,  s.  1410,  order  the  plaintiff 

to  produce  the  letters  of  the  agents  in  reference  to  these  tests 
which  were  in  the  possession  of  the  plaintiff,  and  which 
would  probably  make  in  favor  of  the  defendant. 

7.  The  court  of   chancery  would  not,  upon   bill   of  discovery, 

compel  a  defendant  to  produce  writings  which  tended  to 
support  his  own  case,  but  would  compel  the  production  of 
those  which  were  evidence  for  the  orator. 

8.  The  interest  of  a  witness  may  be  fully  developed  upon  cross- 

examination,  as  by  showing  the  commission  which  he  re- 
ceives for  the  sale  of  an  article. 

9.  Held^  that  the    remark   of  defendant's   attorney   upon  cross- 

examination  of  a  witness  for  the  plaintiff  was  not,  under 
the  circumstances,  error. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at 
the  September  term,  1895,  Windsor  county,  Tyler,  J.^ 
presiding.  Verdict  and  judgment  for  the  defendants. 
Plaintiff  excepts. 

The  plaintiff  brought  suit  for  the  purchase  price  of  one 
No.  I  United  States  Cream  Separator  furnished  under  writ- 
ten contract  with  the  defendants.  The  material  part  of  this 
contract  was  as  follows  : 

'*The  Vermont  Farm  Machine  Company  agrees  to  fur- 
nish Francis  Batchelder  &  Co.  one  No.  i  United  States 
Cream  Separator,  complete,  with  belt,  one  set  of  balls,  one 
steel  step,  one  set  of  rubber  rings,  one  six-horse  power  But- 
ton vertical  engine  or  one  six-horse  power  Watertown  horiz- 
ontal engine,  all  to  be  placed  and  set  up  in  the  separator 
station  at  Plainfield,  Vt-,  and  guaranteed  to  do  as  good  work 
as  any  other  separator  in  the  market,  and  to  skim  to  one- 
tenth  of  one  per  cent,  of  fat  or  less  ;  the  machine  to  be  prop- 


Digitized  by  VjOOQIC 


432  MACHINE  CO.  v.  BATCHELDER  &  CO.  [6^ 

eriy  operated.  By  'properly  operated'  it  shall  be  under- 
stood to  mean  that  the  machine  shall  be  run  at  a  speed  of 
seven  thousand  two  hundred  revolutions  per  minute,  and 
operated  in  every  way  in  the  same  manner  as  usual  in  the 
ordinary  method  followed  in  the  course  of  separating  each 
day. 

*'In  consideration  of  the  separator  being  guaranteed  as 
above,  Francis  Batch  elder  &  Co,  agree  to  pay  the  Vermont 
Farm  Machine  Company  the  sum  of  four  hundred  and  fifty 
dollars  for  the  outfit  complete  within  thirty  days  from  the 
time  it  is  set  up  and  tested,  provided  that  the  said  separator 
shall  for  the  thirty  days  continue  to  do  the  work  guaranteed 
under  the  conditions  described. 

**It  is  further  agreed  by  the  Vermont  Farm  Machine 
Company,  that,  if  at  any  time  within  one  year  from  the  ac- 
ceptance of  the  said  separator  by  Francis  Batchelder  &  Co., 
said  separator  fails  to  regularly  and  uniformly  produce  the 
results  guaranteed  by  the  Vermont  Farm  Machine  Com- 
pany under  the  described  conditions,  after  the  Vermont 
Farm  Machine  Company  have  had  an  opportunity  to  correct 
any  imperfections  in  the  separator,  they,  the  Vermont  Farm 
Machine  Company,  are  to  remove  the  separator  from  the 
station  upon  request  of  Francis  Batchelder  &  Co.  In  case 
of  the  removal  of  separator  the  Vermont  Farm  Machine 
Company  are  to  pay  Francis  Batchelder  &  Co.,  within  thirty 
days  from  the  date  of  removal  of  said  separator,  a  sum  equal 
to  the  amount  originally  charged  to  Francis  Batchelder  & 
Co.  for  separator  and  fittings  peculiar  to  same." 

The  evidence  of  the  plaintiff  tended  to  show  that  before 
the  execution  of  the  above  contract  the  parties  had  some 
conversation  in  reference  to  a  separator  and  a  contract  was 
drawn  up  by  the  plaintiff  and  submitted  to  the  defendants 
and  the  one  in  suit  was  afterwards  drawn  up  by  a  member 
of  the  defendant  firrp. 

The  evidence  of  the  plaintiff  further  tended  to  show  that 
the  ordinary  and  usual  temperature  at  which  milk  was  sepa- 
rated was  from  eighty  degrees  to  ninety  degrees ;  that  if 
the  milk  was  separated  at  that  temperature  the  separator  in 
question  would  fully  satisfy  the  guarantee  of  the  plaintiff; 
that  the  defendants  had   refused  to  make  the  test  with  the 
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milk  at  that  temperature,  but  had  insisted  upon  its  being 
tested  with  the  milk  at  a  temperature  of  from  seventy  degrees 
to  seventy-two  degrees,  and  had  declined  to  receive  the  sep- 
arator and  pay  for  the  same  upon  the  ground  that  when  so 
tested  it  would  not  fulfill  the  guaranty  but  was  inferior  to 
another  separator  known  as  the  No.  i  Alpha. 

As  bearing  upon  the  point  whether  the  test  should  be  made 
at  the  higher  temperature  as  claimed  by  the  plaintiff  or  at 
the  lorwer  temperature  as  claimed  by  the  defendant,  one  of 
the  agents  of  the  plaintiff  testified  that  before  the  contract 
was  signed  and  at  the  time  of  its  execution  he  informed  the 
defendants  that  the  ordinary  temperature  at  which  milk  was 
separated  was  from  eighty  degrees  to  ninety  degrees.  In 
reply  to  this  one  of  the  defendants  was  permitted  to  testify 
that  the  said  agent  of  the  plaintiflf  made  no  statement  what- 
ever as  to  the  temperature  at  which  this  separator  was  oper- 
ated ;  but  that  he,  the  defendant,  then  told  said  agent  of  the 
plaintiff  that  the  defendants  required  a  separator  which 
would  separate  milk  at  a  temperature  of  from  seventy  degrees 
to  seventy-two  degrees,  and  that  the  plaintiff  so  understood 
it  when  the  separator  was  sold  and  the  contract  signed.  To 
the  admission  of  the  above  testimony  the  plaintifl  excepted. 

The  evidence  of  the  defendants  tended  to  show  that  butter 
made  from  cream  separated  at  a  temperature  of  from  seventy 
degrees  to  seventy-two  degrees  was  better  and  would  keep 
longer  than  that  made  from  cream  separated  at  a  higher 
temperature;  that  the  defendants  were  familiar  with  this 
fact  when  the  contract  was  made  and  informed  the  agent  of 
the  plaintiff  of  their  ideas  in  that  respect. 

It  appeared  that  the  No.  i  Alpha  separator  in  comparison 
with  which  that  of  the  plaintiff  was  mainly  tested,  would 
separate  cream  at  a  temperature  of  from  seventy  degrees  to 
seventy-two  degrees,  and  the  evidence  of  the  defendants 
tended  to  show  that  at  the  time  of  making  the  contract  they 
had  an  Alpha  separator  actually  set  up  and  in  operation  at 
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Montpelier,  with  which  they  were  then  separating  cream  at 
a  low  temperature.  As  tending  to  show  that  the  separator 
of  the  plaintiff  did  not  fulfill  the  guaranty,  the  defendants 
were  allowed  to  give  evidence  of  the  fact  that  the  plaintift's 
separator  required  more  fuel  for  the  same  amount  of  work 
than  the  Alpha  separator.  To  the  admission  of  this  testi- 
mony the  plaintiff  excepted. 

The  separator  in  question  was  to  be  erected  at  Plainfield, 
Vt.  It  appeared  that  at  the  same  time  that  the  separator  in 
question  was  sold  to  the  defendants,  they  purchased  of  the 
plaintiff  anotherseparator,  identical  in  every  respect  with  this, 
which  was  to  be  erected  at  Montpelier,  Vermont,  and  their 
testimony  tended  to  show  that  it  was  then  agreed  that  the 
test  between  the  separator  of  the  plaintiff  and  the  Alpha 
should  be  made  at  Montpelier. 

It  further  appeared  that  the  plaintiff  sent  several  agents  to 
Montpelier  for  the  purpose  of  representing  it  in  the  mak- 
ing of  these  tests  between  the  Alpha  machine  and  this 
machine,  one  of  whom  was  a  Mr.  Remington,  who  at  the 
time  of  the  trial  had  become  the  agent  of  that  company 
which  was  the  proprietor  of  the  Alpha  machine.  Mr.  Rem- 
ington was  produced  as  a  witness  by  the  defendants,  and 
testified  that  the  tests  in  which  he  participated  showed  un- 
favorably to  the  machine  of  the  plaintiff*,  that  he  so  informed 
the  plaintiff,  and  that  the  plaintiff  endeavored  to  have  him 
exchange  the  separator  in  question  for  another  of  their  sepa- 
rators of  a  later  and  more  approved  type ;  that  he  attempted 
to  make  the  change  but  was  denied  permission  to  do  so  by 
the  defendants.  The  witness  Remington  produced  in  the 
course  of  his  testimony  certain  letters  and  telegrams  written 
to  him  by  the  plaintiff  while  he  was  at  Montpelier,  engaged 
in  making  the  test,  in  reference  to  such  test,  and  these  letters 
were  admitted  in  evidence  against  the  exception  of  the  plain- 
tiff. The  witness  also  testified  that  in  reply  to  these  letters 
and  telegrams,  he  had  written  the  plaintiff  as  to  how  the  two 
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machines  compared  and  that  these  letters  would  be  favorable 
to  the  defendants.  Thereupon  the  defendants  requested  the 
plaintiff  to  produce  these  letters.  This  the  plaintiff  declined 
to  do  unless  so  directed  by  the  court.  The  court  did  there- 
upon order  the  plaintiff  to  produce  this  correspondence,  and 
the  same  was  produced  and  introduced  in  evidence.  To  the 
order  of  the  court  compelling  it  to  produce  these  letters  the 
plaintiff  excepted. 

The  defendants  were  allowed  to  show  the  declarations  made 
by  Mr.  Remington  and  the  other  agents  of  the  plaintiff  in  the^ 
making  of  the  tests  at  Montpelier,  which  were  made  at  the 
time  and  in  reference  to  those  tests.  To  the  admission  of 
these  declarations  the  plaintiff  excepted. 

One  James,  a  witness  produced  by  the  plaintiff,  was  in- 
quired of  upon  cross-examination  whether  he  was  the  agent 
of  the  plaintiff  and  whether  he  received  a  commission  upon 
the  separators  sold  by  him,  to  which  he  replied  in  the  affirma- 
tive. The  defendants  were  then  permitted,  against  the  ex- 
ception of  the  plaintiff,  to  show  by  him  that  the  amount  of 
this  commission  was  ten  per  cent. 

In  the  course  of  the  cross-examination  of  N.  G.  Williams, 
the  manager  of  the  plaintiff  firm  and  a  witness  produced  by 
it,  the  following  questions  were  asked  and  answered,  and  the 
following  exceptions  taken : 

Q,  You  began  to  feel  your  machine  was  not  good  for  any- 
thing there  and  you  wanted  to  lay  it  to  somebody  else  didn't 
you? 

A.     No,  sir. 

Q.     That  is  pretty  near  it  ? 

A.     No,  sir ;  and  you  know  it,  too. 

Q.  (By  Mr.  Martin.)  I  know  it  is  if  you  are  going  to  put 
in  what  I  know  about  it,  and  I  say  the  correspondence  shows 
it. 

(Objection  and  exception  by  the  plaintiff  to  statements 
made  by  Mr.  Martin.) 

(By  Mr.  Martin.)  I  want  to  say  further  that  this  corre- 
spondence I  have  read  to  the  witness  shows  I  have  a  right  to 
reply  to  what  the  witness  says. 
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(Exception  by  the  plaintiff  to  the.  last  foregoing  statements 
by  Mr.  Martin.) 

Q.  You  stated  what  I  know  about  this.  Did  you  under- 
stand I  had  ever  been  up  there  to  see  these  separators  ? 

A.     No. 

Q.     Or  any  other  separators? 

A.     Not  as  I  know  of. 

L.  M.  Read  and  Haskins  &  Stoddard  for  the  plaintiff. 

The  contract  for  the  Montpelier  separator  was  entirely 
distinct  from  that  in  suit;  hence  the  declarations  of  the 
agents  of  the  plaintiff  in  reference  to  the  Montpelier  machine 
were  immaterial.  Curtis  v.  In^hamy  2  Vt.  287  ;  Tilloison 
V.  McGrilliSy  11  Vt.  477  ;  Underhill  v.  Hart^  23  Vt.  120  ; 
Barnard  v.  Henry  ^  25  Vt.  289 ;  Hay-wood  Rubber  Co.  v. 
Dundee^  30  Vt.  29 ;  Austin  v.  Chittenden^  33  Vt.  553  ;  Ma-^ 
son  V.  Gray,  36  Vt.  313  ;  Ufham  v.  Wheelock,  36  Vt.  27  ; 
Earl  V.  Grout,  46  Vt.  113;  Baldwin  v.  Doubleday,  59 
Vt.  7. 

The  court  of  chancery  would  not  have  compelled  the  pro- 
duction of  the  letters  from  Remington  to  the  plaintiff  and 
therefore  the  county  court  had  no  power  to  order  their  pro- 
duction. Haskell  V,  Haskell,  3  Gush.  542  ;  Wilson  v.  Web^ 
ber,  2  Gray  558. 

Waterman,  Martin  &  Hitt  and  y.  P.  Lamson  for  the 
defendants. 

The  testimony  of  the  agent  of  the  plaintiff  as  to  what  was 
said  in  reference  to  temperature  gave  the  defendants  a  right 
to  prove  what  was  actually  said  at  that  time.  Perry  v.  Moore, 
66  Vt.  519;  Lytic  V.  Bond's  Est,,  40  Vt.  618;  Mattocks  v. 
Lyman,  18  Vt.  98  ;  State  v.  Mahon,  32  Vt.  241  ;  State  v. 
McDonnell,  32  Vt.  491. 

If  one  party  introduces  inadmissible  testimony-  without 
objection  which   merely  tends  to  support  the  issue  on  his 
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part,  the  other  party  may  explain  it  by  similar  testimony. 
Perry  v.  Moore ^  66  Vt.  519. 

Again  the  defendants  had  a  right  to  show  what  the  actual 
situation  was  at  the  time  of  making  the  contract  as  tending 
to  explain  the  meaning  of  the  contract  itself.  Watte  v. 
Fairbanks^  Brayt.  77  ;  Rugg  v.  Hahy  40  Vt.  138 ;  Noyes 
V.  Canfield^  27  Vt.  79;  Pafer  Co,  v.  Moore^  10  N.  E.  Rep. 
851  ;  Season  v.  Keize,  29  N.  W.  230;  Bacon  v.  Dodge^  62 
Vt.  460;  I  Greenl.  Ev.,  s.  277. 

The  extent  of  the  cross-examination  of  Mr.  James  rested  in 
the  discretion  of  the  trial  court.  Congdon  v.  Scale  Co.^  66 
Vt.  255. 

ROSS,  C.  J.  The  action  is  to  recover  for  a  No.  1  United 
States  Cream  separator  and  other  property  to  be  used  in  set- 
ting up  and  propelling  the  separator  at  Plainfield,  Vt., 

**And  guaranteed  to  do  as  good  work  as  any  other  separa- 
tor in  the  market  and  to  skim  to  one-tenth  of  one  per  cent,  of 
fat  or  less ;  and  to  skim  of  summer  milk  twenty-two  hundred 
pounds  per  hour  and  of  winter  milk  eighteen  hundred  pounds 
per  hour — the  machine  to  be  properly  operated.  By  *  prop- 
erly operated'  it  shall  be  understood  to  mean  that  the  machine 
shall  be  run  at  a  speed  of  seventy-two  hundred  revolutions 
per  minute,  and  operated  in  every  way  in  the  same  manner  as 
usual  in  the  ordinary  method  followed  in  the  course  of  sepa- 
rating each  day." 

The  separator  was  to  be  tested  and  to  continue  for  thirty 
days  to  do  the  wofk  goaranteed  under  the  conditions  de- 
scribed. The  issue  was  whether  the  separator  answered  the 
guarantee. 

I.  The  plaintiff  gave  testimony  that,  at  the  time  the  con- 
tract was  signed,  he  explained  that  by  the  term  **in  the  usual 
and  ordinary  method'*  as  regards  the  temperature  of  the  milk 
was  meant  eighty  to  ninety  degrees  in  winter  and  seventy  de- 
grees on  an  average  in  summer.  This  testimony  was  admit- 
ted against  the  exception  of  the  defendants.  It  opened  the 
door  for  them  to  give  evidence  of  what  was  said  on  the  sub- 
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ject  on  that  occasion.  Nor  was  any  of  the  testimony  excepted 
to,  given  by  them,  outside  the  scope  of  the  subject  opened  by 
the  plaintiff.  It  only  gave  the  reason  they  had  for  insisting  as 
they  say  they  did  that  the  term  must  mean  at  seventy  to 
seventy-two  degrees.  The  contract  and  evidence  furnish  an- 
other ground  on  which  the  defendants  had  the  right  to  have 
the  separator  operated  with  the  milk  at  seventy  or  seventy- 
two  degrees  in  the  winter.  It  was  guaranteed  to  do  as  good 
work  as  any  other  separator  in  the  market.  The  Alpha  Sep- 
arator was  then  in  the  market,  and  the  main  competitor  of 
the  separator  in  contention.  The  evidence  tended  to  show 
that  that  separator  did  good  work  in  the  winter,  when  oper- 
ated with  the  milk  at  this  temperature,  and  that  the  cream 
thus  produced  made  a  better  quality  of  butter.  Hence,  the 
defendants  had  a  right  to  have  it  tested  with  the  milk  at 
this  degree  unless  the  term  *'in  the  usual  and  ordinary 
method"  was  to  restrict  the  guarantee  as  claimed  by  the 
plaintiff's  testimony.  The  charge  on  this  testimony  cannot 
be  complained  of  by  the  plaintiff.  By  this  testimony  the 
plaintiff  asked  to  have  its  guarantee  limited  by  the  construc- 
tion, which  it  said  would  be  placed  on  these  words,  to  a  test 
with  the  milk  at  eighty  to  ninety  degrees  in  the  winter  when 
compared  with  the  Alpha.  If  the  admission  of  this  testi- 
mony was  an  attempt  to  read  into  the  contract  something 
that  was  not  there  as  contended  by  the  attorney  for  the 
plaintiff,  it  was  allowed  at  the  asking  ol  the  plaintiff.  The 
exceptions  do  not  raise  the  question  whether  this  testimony 
of  the  plaintiff  was  properly  admitted  and  that  question  is 
not  considered." 

II.  The  plaintiff  excepted  to  testimony  admitted  to  show 
the  power  and  fuel  required  to  operate  the  separator  as  com- 
pared with  the  same  required  to  operate  the  Alpha.  He 
contends  that  the  guarantee  *'to  do  as  good  work  as  any 
other  separator  in  the  market  and  to  skim"  etc.,  relates  not 
to  the  economy  or  expense  of  doing  the  work,  but  to  its 
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quality,  or  that  it  would  skim  as  much  milk  and  as  clearly  of 
fat  as  any  other  separator  on  the  market.  The  subject  mat- 
ter of  the  contract  was  the  sale  of  the  separator.  The  guar- 
antee was  with  reference  to  its  value  when  compared  with 
other  separators  then  in  the  market.  It  was  not  the  inten- 
tion of  the  defendants  in  requiring,  nor  of  the  plaintiff  in 
giving  the  guarantee  to  bind  the  defendants  to  keep  and  pay 
for  the  separator,  if  by  the  test,  it  was  found  that  it  skimmed 
the  milk  as  clearly  of  fat  and  did  the  work  as  rapidly  as  any 
other  separator  in  the  market,  but  at  much  greater  expense. 
It  was  intended  that  by  the  guarantee  the  defendants  should 
secure  a  separator  as  good  or  valuable,  everything  being 
considered,  as  any  other  in  the  market,  and  one  which  fully 
met  the  requirements  expressed  in  the  guarantee.  When 
the  subject  of  a  contract  is  the  sale  of  a  machine  guaranteed 
to  do  as  good  work  as  any  other  like  machine  in  the  market 
the  value  of  the  machine  when  compared  with  other  like 
machines  depends  upon  whether  it  can  do  the  same  amount 
and  quality  of  work  at  the  same  expense.  If  it  cannot  it 
does  not  do  as  good  work  within  the  meaning  intended  by 
the  parties  as  the  other. 

III.  On  the  day  before  the  contract  in  contention  was 
made,  the  parties  thereto  made  anothei;  conditional  sale 
and  purchase  of  another  No.  i  United  States  Cream  Separa- 
tor to  be  set  up  and  tested  by  the  side  of  the  Alpha  Separa- 
tor in  the  defendants'  factory  at  Montpelier.  The  two  sepa- 
rators conditionally  sold  by  the  plaintiff  to  the  defendants 
were  in  every  respect  alike  and  were  set  up  and  operated 
very  nearly  concurrently,  and  were  to  be  tested  by  the  same 
agents  of  the  plaintiff.  The  defendants'  testimony  tended  to 
show,  that  it  was  understood  between  the  parties,  that  the 
tests  between  the  two  separators  bargained  for  by  the  de- 
fendants, and  the  Alpha  should  be  made  at  Montpelier,  as 
that  was  the  only  station  where  there  was  an  Alpha  with 
which  to  compare  the  workings  of  the  machines,  when  siand- 
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ing  side  by  side.     If  this  understanding  was  established,  it 
made  the  comparisons  between  the  United  States  Separator 
at  Montpelier  and  the  Alpha  pertinent  testimony  on  the 
question  whether  the  separator  in  question  would  answer  the 
guarantee  of  the  plaintiff,  that  it  should  do  as  good  work  as 
any  other  separator  in  the   market.      If  this  understanding 
should   not  be  established,  inasmuch  as  the  United  States 
Separator  in  contention  was  identical  in  construction  and 
size  with  the  one  at  Montpelier,  the  working  of  the  latter, 
when  compared  with  the  working  of  the   Alpha  under  like 
conditions,  was  admissible  upon  the  question  whether  the 
separator  would  answer  the  guarantee,  or  do  as  good  work 
as  the  Alpha.  The  action  of  the  plaintiff  made  the  use  of  this 
class  of  testimony  the  more  necessary.      It  refused  to  make 
the  test  called  for  by  the  contract  because  the  defendants  in- 
sisted as  they  had  the  right  to,  unless  the  guarantee  was 
limited  as  claimed  by  the  plaintiff  by  what  was  said  at  the  time 
the  guarantee  was  given  as  shown  in  point  one — that  the  test 
should  be  made  with  the  winter  milk  at  about  seventy-two 
degrees.     With  this  understanding  established  the  agents  of 
the  parties,  who  made  the  tests  of  the  two   separators  at 
Montpelier,  were  their  agents  with  reference  to  the  test  of 
the  Plainfield  separator  when  compared  with  the  Alpha,  and 
their  declarations  and  admissions,  made  within  the  scope  of 
their  agency,  in  regard  to  the  tests  of  the  separators  at  Mont- 
pelier, were  the  declarations  and  admissions  of  the  parties, 
not  only  in  regard  to  the  separator  at  Montpelier,  but  also  in 
regard  to  the  separator  at  Plainfield  as  compared  with  the 
Alpha  at  Montpelier.     As  no  exceptions  were  taken  to  the 
charge  of  the  court  in  regard  to  the  use  which  the  jury  were 
to  make  of  this  testimony  it  is  to  be  assumed  that  the  court 
gave  the  proper  and  necessary  instructions  on  the  subject. 
None  of  the  declarations  and  admissions  of  the  agents  of  the 
plaintiff  who  made  the  tests  between  the  separators  at  Mont- 
pelier admitted  so  far  as  brought  to  our  attention  were  out- 
side the  scope  of  their  agency. 
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IV.  George  R.  Remington  was  one  of  the  plaintifTs 
agents  who  made  the  tests  between  Jhe  separators  at  Mont- 
pelier.  While  those  tests  were  being  made  the  plainti£f*s 
manager  wrote  him  a  number  of  letters  and  sent  him  tele- 
grams giving  him  directions  and  instructions  in  regard  to 
making  the  tests  and  in  regard  tQ  substituting  another  Uni- 
ted States  Cream  Separator  of  a  new  and  different  construc- 
tion, in  some  respects,  from  the  one  which  the  plaintiff  had 
conditionally  sold  and  placed  on  trial  there.  These  were 
produced  and  given  in  evidence  by  the  defendants.  The 
exception  to  their  admission  taken  by  the  plaintiff  on  the 
trial  is  not  now  insisted  upon.  To  these  telegrams  and  let- 
ters Mr.  Remington  replied.  These  replies  were  in  the 
hands  of  the  plaintiff.  They  tended  to  support  the  contentions 
of  the  defendant  in  regard  to  the  issues  raised  in  the  trial 
before  the  jury.  Against  its  exception,  the  court  ordered 
the  plaintiff  to  produce  them  for  the  inspection  and  use  of  the 
defendants.  The  plaintiff  contends  that  the  court  had  no 
power  to  make  this  order.    By  V.  S.,  1,410,  it  is  enacted : 

"The  supreme  and  county  courts  may  in  the  trial  of  ac- 
tions at  law  on  motion  and  due  notice  thereof  given,  require 
the  parties  to  produce  books  or  writings  in  their  possession 
or  power,  which  contain  evidence  pertinent  to  the  issue  or 
relative  to  the  actions  where  they  might  be  compelled  to 
produce  the  same  by  the  ordinary  rules  and  proceedings  in 
chancery." 

The  remainder  of  the  section  does  not  relate  to  the  power 
conferred.  On  the  authorites  cited  by  the  plaintiff,  (Daniels 
Ch.  Proc.  579,  5th  ed.  ;  Haskell  v.  Haskell^  3  Cush.  542  ; 
Wilson  v.  Webber^  2  Gray  558 ;)  the  court  of  chancery  has 
power  to  compel  a  party  to  discover  and  produce  any  book  or 
writing  which  is  in  his  possession  or  power,  and  which  is  ma- 
terial for  the  establishment  of  the  issues  to  be  established  by 
the  orator.  The  orator  by  a  bill  of  discovery  cannot  compel 
the  production  of  books  or  writings  which  are  only  evi- 
dence to  establish    the  defendants'  contentions.       The    de- 
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fendant  in  a  bill  of  discovery  is  called  upon  to  make  answer 
to  the  claims  of  the  orator  set  forth  in  his  bill,  but  cannot  be 
called  upon  to  produce  the  written  evidence  which  he  relies 
upon  to  support  his  answer.  His  conscience  cannot  be 
probed  for  that  purpose.  But  if  he  has  in  his  possession 
or  power,  any  books  or  writing  relevant  to  the  rights  of  the 
orator  set  forth  in  the  bill,  it  is  against  good  conscience  and 
equity  that  he  should  withhold  the  same  from  the  orator,  and 
he  can  be  compelled  to  discover  and  produce  them.  If  the 
jury  should  find,  as  the  defendants'  testimony  tended  to  show, 
that  the  tests  between  the  United  States  Cream  Separator  and 
the  Alpha  at  Montpelier,  by  the  agreement  of  the  parties,  were 
to  be  tests  between  the  separator  in  contention  and  the  Alpha, 
then  the  telegrams  and  letters  ordered  to  be  produced  and 
admitted,  were  relevant  and  material  to  the  issues  made 
by  the  testimony.  They  were  sent  and  written  in  reply  to 
the  telegrams  and  letters  of  the  plaintiff,  through  its  officers 
and  agents,  Northrop  and  Williams,  which  it  is  now  conceded 
by  the  plaintiff  were  properly  received  in  evidence,  and  were 
necessary  for  a  proper  understanding  of  the  latter,  and  also 
tended  to  contradict  Williams'  testimony,  that  he  did  not  at- 
tempt, secretly,  to  have  United  States  Cream  separator  B. 
substituted  for  the  United  States  Cream  Separator  A.  at 
Montpelier,  and  also  in  that  he  was  not  endeavoring  to 
charge  the  failure  of  the  latter  to  stand  the  test  with  the  Al- 
pha upon  the  witness  Remington. 

V.  There  was  no  error  in  the  extent  of  the  cross-exam- 
ination of  J.  H.  James.  The  interest  of  a  witness,  and  its 
extent,  may  always  be  shown  to  be  considered  by  the  jury  in 
weighing  his  testimony.  The  limits  of  such  cross-examina* 
ti©n  are  somewhat  within  the  discretion  of  the  court.  It  is 
never  error  to  allow,  by  cross-examination,  a  full  and  fair 
development  of  the  witness'  interest.  We  do  not  say  it  would 
have  been  error  to  have  excluded  the  inquiry  in  regard  to  the 
amount  of  commission  which  the  witness  received  while  in  the 
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plaintiflfs  service.      But  it  was  not  error  to  allow  the  inquiry 
and  admit  the  answer. 

VI.  The  remark  of  the  defendant's  attorney,  when  cross- 
examining  the  plaintiflfs  manager,  to  which  exception  was 
taken,  was  provoked  and  called  out  by  the  uncalled  for  per- 
sonal declarations  of  the  witness.  At  most  it  was  only  the 
statement  of  the  attorney's  views  of  the  construction  to  be 
placed  on  the  correspondence  referred  to.  It  were  better,  if 
it  had  not  been  made,  as  the  attorney  now  concedes.  Under 
the  circumstances,  of  which  the  jury  were  cognizant,  it  was 
not  erroneously  prejudicial  to  the  plaintiff.  This  disposes  of 
the  exceptions  now  relied  upon. 

yudgment  affirmed. 

Taft,  J.,  being  absent  in  county  court,  did  not  sit. 
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J.  D.  CUSHMAN 

V. 

FRANKLIN  D.  HALE,  AUDITOR  OF  ACCOUNTS. 


October  Term,  1895. 


Intoxicating    liquor.     Interest  of  -prosecutor  in  fines  im^ 

posed  before  but  paid  after   December  /,  18^4.. 

Vested  right.     Repeal  of  statute  giving  right. 


No.  41,  Acts  1886,  gave  complainants  or  prosecuting  officers  in 
liquor  cases  one- fourth  of  the  fines  actually  paid.  This 
provision  vv^as  repealed  by  statute  taking  effect  December  i, 
1894.  Held^  that  the  prosecutor  was  not  entitled  to  this 
moiety  of  a  fine  imposed  by  a  justice  before  December  i, 
1894,  but  actually  paid  after  that  date,  where  the  reason 
for  the  non-payment  was  an  appeal  from  the  judgment  of 
the  justice  to  a  term  of  county  court  which  did  not  termi- 
nate until  after  December  I,  1894.  The  statute  gave  the 
prosecutor  a  right  in  fines  collected,  and  until  then  he  had : 

1 .  No  vested  right  in  them  ; 

2.  Nor  a  quasi  contract  with  the  state  as  to  them  ; 

3.  Nor  an  accruing  right  in  them  which  would  be  saved  to  him 

by  V.  S.,  s.  29. 

Petition  for  mandamus.      Heard  at  the   October  term, 

1895- 

y.  E,  Cushman  and  /?.  E.  Brozun  for  the  petitioner. 

A  statute  is  presumed  to  act  prospectively  only,  unless  il 
clearly  appears  that  the  legislature  intended  it  to  have  a  ret- 
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rospective  effect.  Sedg.  Stat,  and  Const.  Law  193 ;  End- 
lich  on  Stat.  s.  273 ;  Brings  v.  Hubbard^  19  Vt.  86,  90 ; 
Strafford  v.  Sharon^  61  Vt.  130;  Starksboro  v.  Hinesr- 
burgh^  13  Vt.  222 ;  Cook  v.  Richardson^  37  Vt.  599,  604 ; 
Thorne  et.  ah.  v.  San  Francisco^  4  CaL  127 ;  ^uack- 
enbush  v.  DanSy  1  Denio,  130;  Bronson  v.  Kinzie^  i 
How.  319-321 ;  Pac,  Mail  Steamship  Co.  v.  yoliffe^  2 
Wall.  450. 

The  ^atute  repealed  created  a  contract  which  the  state 
could  not  impair,  i  Kent  Com.  414 ;  Fletcher  v.  Peck^  6 
Cranch  87,  135  ;  Green  v.  Biddlcy  8  Wheat,  i ;  i  V.  S.,  s. 
506 ;  Pac.  Mail  Steamship  Co.  v.  yoliffe^  supra ;  Fletcher 
V.  Peck  J  supra  ;  Westervelt  v.  Gregg,  12  N.  Y.  202  ;  Peo- 
pie  V.  State  Auditor ,  9  Mich.  327  ;  Beadleton  v.  Sprague, 
6  John.  loi ;  Lewis  v.  Breckenbridge,  i  Blachf.  220 ; 
Couch  V.  Jeffries,  4  Burr.  1460 ;  U.  S.  v.  Morris,  10 
Wheat.  246,  292. 

Bates  &  May  for  the  petitionee. 

The  petitioner  had  no  vested  right  to  the  fines  in  question. 
Sumner  v.  Cummings,  23  Vt.  427  ;  Coles  v.  Madison  Co., 
12  Am.  Dec.  16 ;  State  v.  B.  &  O.  Rd.,  38  Am.  Dec.  318 ; 
Cooley,  Const.  Lim.  302;  Butler  v.  Penna.,  10  How. 
302;  Gregory  v.  Band,  3  Col.  332;  Endlich,  Stat.  s. 
480;  Butler  V.  Palm,  i  Hill  324;  Fllis  v.  Whittier,  37 
Me.  548 ;  Saco  v.  Gurney,  34  Me.  14 ;  Distilled  Spirits,  i 
Ben.  U.  S.  C.  C.  367;  U.  S.  v.  Morris,  10  Wheat.  288; 
Norris  v.  Crocker,  13  How.  429. 

ROSS,  C.  J.  This  is  a  petition  to  have  the  writ  of 
mandamus  issue,  commanding  the  State  Auditor  to  draw 
an  order  in  favor  of  the  petitioner  on  the  State  Treasurer  for 
one-fourth  of  certain  fines  paid  into  the  treasury  of  the  state 
after  December  i,  1894.  The  petitioner  claims  right  to  a, 
fourth  part  of  these  fines,  by  virtue  of  41  of  the  Acts  of  1886 
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amended  by  41  of  the  Acts  of  1888.  The  amendment  only 
made  the  provision  of  41  of  the  Acts  of  1886  applicable  to 
one  other  section  of  the  Revised  Laws.  Act  41  of  the  laws 
of  1886  provides : 

*•  One-fourth  of  the  fines  and  forfeitures  mentioned  in  sec- 
tions (naming  the  sections)  shall  go  to  the  complainant,  when 
complaint  is  made,  otherwise  to  the  prosecuting  officer,  and 
for  each  conviction  of  a  subsequent  offence  in  violation  of 
sections  (naming  them)  the  officer  prosecuting  said  cause  to 
final  judgment  shall  receive  the  sum  of  fifty  dollars, 'and  the 
State  Auditor  is  hereby  directed  to  draw  his  order  upon  the 
State  Treasurer  in  favor  of  the  prosecuting  officer  for  said 
sum  after  the  final  determination  of  such  prosecution  and 
sentence  of  such  offender." 

This  act  was  repealed  in  1894,  the  repeal  to  take  effect 
December  i  of  that  year.  In  two  of  the  prosecutions,  named 
in  the  petition,  the  petitioner  was  complainant,  and  in  all 
prosecuting  officer,  being  State's  Attorney  at  the  time.  The 
prosecutions  were  all  commenced  and  convictions  were  ob- 
tained in  the  lower  court  before  December  i,  1894,  and  the 
respondents  were  duly  sentenced,  but  each  appealed  there- 
from to  the  county  court.  The  appeal  did  not  vacate  the 
conviction  and  sentence,  unless  it  was  entered  in  the  county 
court,  but  such  appeal  unless  sooner  waived,  suspended  the 
execution  of  the  sentence  until  after  the  termination  of  the 
term  of  the  county  court  to  which  the  appeal  was  taken.  If 
the  appeal  was  entered,  it  vacated  the  conviction  and  sen- 
tence of  the  lower  court.  If  not  entered,  the  lower  court 
could  enforce  the  sentence  after  the  appeal  was  waived  or 
after  the  termination  of  the  county  court  to  which  the  appeal 
had  been  taken.  The  terms  of  the  county  court  to  which 
the  appeals  were  taken,  did  not  terminate  until  afler  Decem- 
ber I,  1894,  when  the  repealing  clause  of  the  statute  took 
effect ;  and  when  the  petitioner  ceased  to  be  State's  Attorney, 
and  ceased  to  be  complaining  and  prosecuting  o^cer.  None 
of  the  appeals  were  entered  in  county  court.  One  was 
waived,  but  not  until  after  December   i,   1894.     After  the 
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waiver,  in  the  case  in  which  the   appeal  was  waived,  and 
after  the  termination  of  the   terms  of  the  county  court  to 
which  the  appeals  were  taken,  in  the  other  cases,  the  court 
in  which  the  prosecutions  were  commenced,  and  the  convic- 
tions had,  enforced  the  convictions  and  sentences ;  and  the 
fines  imposed  came  into  the  state  treasury.      In  case  the  fine 
and  costs  were  not  seasonably  paid,  the  sentence  was,  that 
the  respondent  should   be   confined   at   hard   labor  in   the 
House  of  Correction  for  three  times  as  many  days  as  there 
were  dollars  in  such  fine  and  costs.      Hence,  on  December 
I,  1894,  when  the  repealing  statute  took  effect  the  convic- 
tions and  sentences  were  not  enforceable,  were  liable  to  be 
wholly  vacated  by  entering  the  appeals  and  were  of  such  a 
nature  that  if  enforced,  fines,  as  such  in  money,  might  not 
come  into  the  state  treasury.  For  these  reasons,  and  because 
the  convictions  and  the  sentences  became  enforceable,  and 
the  fines  were  paid  into  the^ state  treasury  after  the  repealing 
statute  took  effect,  the  State  Auditor  refused  to  draw  his 
order  on  the  State  Treasurer  in  favor  of  the  petitioner  for 
one-fourth  of  such  fines.     These  fines  were  not  recovered  in 
the  name  of  the  petitioner  either  as  a  public  prosecutor  or  a 
public  suitor.      They  were  recovered  in  the  name  of  the 
state,  and  ordered  to  be  paid  to  the  State  Treasurer.     Such 
were  either  the  expressed  or  implied  terms  of  the  sentence. 
If  first  paid  to  some  intermediate  agent  of  the  state,  their 
legal  destination  was  the  state  treasury,   and  not  until  they 
reached  the  state  treasury  did  the  State  Auditor  have  con- 
trol over  them.     One-fourth  of  them  was  not  a  part  of  the 
salary  or  fees  given  to  the  petitioner,  as  State's  Attorney. 
They  came  to  him  in  that  capacity,  if  at  all,  because,  by 
virtue  of  his  office,   he  was  a  complaining  and  prosecuting 
officer ;  one  of  many  such  officers  under  the  law.     It  was 
given  in  the  first  instance,  to  the  complainant,  whether  a 
private  person,  or  a  public  officer,  and  wanting  such  com- 
plainant, to  the  prosecuting  officer.      By  the  terms  of  the 
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statute,  such  complainant,  or  prosecuting  officer,  was  to  receive 
nothing  for  his  services,  in  that  behalf,  unless  the  prosecu- 
tion resulted  in  a  conviction  and  sentence,  and  payment  of  a 
fine  or  forfeiture.  While  given  to  encourage  prosecutions 
of  this  class  of  offences,  as  held  in  Wing  v.  Smilicy  63  Vt, 
532,  it  was  not  intended  to  encourage  the  institution  of  un- 
founded prosecutions,  and  so  wisely  withheld  an  inducement 
for  the  commencement  of  such  prosecutions,  unless  reason- 
ably sure  to  result  in  conviction  and  the  payment  of  a  fine  or 
forfeiture  into  the  treasury  of  the  state. 

Public  policy,  rather  than  payment  for  services  rendered, 
was  the  inducement  which  led  to  the  passage  of  the  law. 
State's  attorneys  and  all  other  public .  prosecuting  officers 
were  under  a  duty  to  institute  and  pursue  prosecutions  for 
all  known  offences  of  this  kind,  without  this  inducement. 
Having  been  enacted  in  the  interest  of  the  public,  the  law 
could  be  repealed  whenever  in  the  judgment  of  the  law  male^ 
ing  power  public  good  required  its  repeal,  and  no  right 
would  be  violated  except  such  as  had  become  fixed  under 
the  law,  while  in  existence.  The  contention  is  whether  the 
petitioner  had  any  fixed  right  to  one-fourth  of  these  fines. 

I.  The  petitioner  contends  that  the  repealing  clause  of  the 
act  of  1894  should  not  be  given  a  retrospective  or  retroactive 
eflfect  because  there  is  nothing  in  the  repealing  act  which  de- 
clares a  legislative  intention  that  it  shall  be  given  such  effect. 
This  is  a  well  recognized  and  established  rule,  applicable  to 
all  repealing  and  other  statute  laws  which  would  operate  in- 
juriously upon  established,  or  vested  rights.  As  announced 
in  Briggs  v.  Hubbard^  19  Vt.  86,  ''Every  law  that  takes 
away  or  impairs  rights  vested  agreeably  to  existing  laws,  is 
retrospective."  Or  as  is  defined  negatively  in  the  elaborately 
considered  case  Rich  v.  Flanders^  39  N.  H.  321. 

"Acts  of  the  legislature  are  not  to  be  considered  as  retro- 
spective, unless  they  impair  rights  that  are  vested,  because 
most  civil  rights  are  derived  from  public  laws ;  and  if,  belore 
rights  become  vested   in   particular   individuals,  the  conven- 
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ience  of  the  state  produces  amendments  or  repeal  of  these 
laws,  those  individuals  have  no  cause  to  complain." 

Or  as  defined  in  the  same  case,  in  the  dissenting  opinion  of 

Bell,  a  J. 

^^Every  statute  which  takes  away  or  impairs  a  vested  right 
acquired  under  existing  laws,  or  creates  a  new  obligation,  im- 
poses a  new  duty,  or  attaches  a  new  disability  in  respect  to 
transactions  or  considerations  already  past  must  be  deemed 
retrospective  in  its  operation. •* 

Btit  on  December  i,  1894,  the  petitioner  had  no  vested 
right  to  one-fourth  of  what  afterwards  became  fines  paid  into 
the  treasury  of  the  state.  He  could  not  have  maintained  any 
action  for  this  fourth,  at  that  time.  They  had  not  then  be- 
tome  fines.  Whether  th^ey  ever  would,  was  subject  to  several 
contingenrcies.  If  the  respondents  entered  their  appeals  in  the 
connty  court,  all  which  the  petitioner  had  caused  to  be  done 
in  the  lower  court,  in  procuring  conviction  and  sentence, 
would  be  vacated.  They  had  indicated  their  purpose  to 
enter  the  appeals  by  taking  them.  Then,  the  sentences  were 
not  absolutely  for  the  payment  of  fines.  It  was  at  the  elec- 
tion of  the  respondents  to  pay  their  respective  fines,  or  to 
neglect  to  make  such  payment,  and  to  submit  to  the  alterna- 
tive sentence  at  hard  labor  in  the  House  of  Correction.  In 
the  latter  case  the  fine,  as  a  money  fine,  would  never  exist  or 
become  enforceable.  These  contingencies  prevented  the  peti- 
tioner's right  to  one-fourth  of  these  fines  from  becoming 
Tested.  United  States  v.  Morris^  10  Wheat.  246.  In 
this  case,  in  1813,  a  vessel  and  goods  to  the  value  of  twenty- 
two  thousand  three  hundred  and  sixty-one  dollars  and  seventy- 
five  cents  had  been  seized  in  the  harbor  of  Portland  for  violat- 
ing the  non-intercourse  act,  then  in  existence,  by  the  collec- 
tor and  surveyor  of  the  port,  who,  under  the  law,  were  en- 
titled to  a  moiety,  realized  from  such  seizures.  The  case  had 
gone  to  a  judgment  of  condemnation  and  forfeiture,  and  ex- 
ecution had  been  placed  in  the  marshal's  hands,  commanding 
him  to  sell  the  property.  At  this  juncture,  a  remission  of  the 
30 
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forfeiture,  under  existing  law,  bad  been  secured  from  tbe 
secretary  of  tbe  treasury.  Tbe  marsbal  refused  to  proceed 
under  tbe  execution.  Tbe  suit  was  brougbt  in  tbe  name  of 
tbe  United  States  for  tbe  benefit  of  tbe  collector  and  surveyor, 
for  one-balf  tbe  value  of  tbe  vessel  and  goods  condemned  and 
adjudged  forfeited  to  tbe  United  States,  against  tbe  marsbal 
for  baving  delivered  tbe  property  to  the  owner,  and  for  re- 
fusing to  sell  enougb  of  it  to  pay  tbe  moiety.  Tbe  case  was 
argued  by  Wbeaton  and  Webster  for  tbe  surveyor  and  col»- 
lector,  and  by  Emmet  and  Oggen  for  tbe  owner  of  tbe  vessel 
and  goods,  and  evidently  carefully  considered.  It  was  held 
tbat  tbe  collector  and  surveyor  bad  no  vested  rigbt  to  tbe  for- 
feiture and  would  bave  none  until  tbe  mcmey  arising  from  tbe 
sale  of  tbe  property  condemned  was  paid  to  tbe  collector  of 
tbe  port  of  Portland  ;  tbat  until  tben  tbe  rigbt  of  tbe  secre- 
tary of  tbe  treasury  to  remit  the  forfeiture  attached,  and  tbat 
tbe  collector  and  surveyor  had  only  an  inchoate  conditional 
expectancy  ;  tbat  the  United  States  would  not  become  a  trus- 
tee for  tbe  collector  and  surveyor  until  it  bad  received  tbe 
money  by  a  duly  authorized  oflScer,  and  held  it  for  distribu- 
tion. 

This  case  in  several  respects  is  analogous  to  tbe  one  at  bar. 
It  is  authority  for  holding  tbat  the  petitioner  bad  no  vested 
interest  in  these  fines  when  tbe  repealing  law  took  efifect ; 
tbat  tben  the  state  held  no  money  in  trust  for  tbe  petitioner 
subject  to  the  order  of  tbe  defendant  as  State  Auditor.  Tbe 
most  that  then  existed  was  an  inchoate  conditional  expectancy 
that  these  prosecutions  might  ultimately  ripen,  as  they  did, 
into  fines  received  by  tbe  state.  To  the  same  efifect  is 
Cooley's  Constitutional  Limitations  No.  359.  Under  the 
bead  of  *«Interests  in  Expectancy,"  be  says : 

"First,  it  would  seem  tbat  a  rigbt  cannot  be  considered  a 
vested  rigbt,  unless  it  is  something  more  than  such  a  mere 
expectation  as  may  be  based  upon  anticipated  continuance  of 
the  present  general  laws  ;  it  must  bave  become  a  title,  legal 
or  equitable,  to  tbe  present  or  future  enjoyment  of  property, 
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or  the  present  or  future  enforcement  of  a  demand,  or  a  legal 
exemption  from  a  demand  made  by  another.  Acts  of  the  leg- 
islature, as  has  been  well  said  by  Justice  Woodbury,  cannot 
be  regarded  as  opposed  to  fundamental  axioms  of  legislation, 
unless  they  impair  rights  which  are  vested  because  most  civil 
rights  are  derived  from  public  laws,  and  if,  before  the  rights 
become  vested  in  particular  individuals,  the  convenience  of 
the  state  procures  amendments  or  repeals  of  those  laws,  those 
individuals  have  no  cause  of  complaint.  The  power  that 
authorizes  or  proposes  to  give  may  always  revoke  before  an 
interest  is  perfected  in  the  donee." 

He  cites  in  support  of  these  propositions  Weidcnger  v. 
Spuanecy  loi  111.  278 ;  Warren  v.  Atkinson^  43  N.  J.  571  ; 
Merrill  y.  Sharburne^  4  N.  H.  199,  8  Am.  Dec.  52  ;  Rich 
V.  Flanders^  39  N.  H.  304 ;  i  Kent  Com.  455.  Hence  giv- 
ing the  repealing  statute  effect  December  i,  1894,  when  it 
became  an  operative  law,  and  giving  it  no  retrospective  effect, 
in  a  legal  sense,  the  petitioner  had  no  vested  right  in  these 
iSnes  to  be  affected  by  the  repealing  statute.  About  twenty- 
five  thousand  gallons  of  Distilled  Spirits,  i  Benedict  U.  S. 
Cir.  Ct.  367.  Coshen  v.  Stoningiotiy  4  Conn.  209;  10  Am. 
Dec.  121  and  note  on  retrospective  law  and  vested  rights. 

n.  The  petitioner  further  contends  that,  inasmuch  as  he 
had  done  what  eventually  proved  to  be  all  that  was  necessary 
to  procure  the  payment  of  these  fines  into  the  state  treasury, 
his  title  to  one-fourth  of  them  rests  upon  a  contract,  or  quasi 
contract,  which  the  repeal  of  the  law  giving  him  this  fourth 
could  not  abrogate,  nor  take  away.  This  contention  would 
be  maintainable  if  the  fines  bad  become  such,  in  the  posses- 
sion of  the  state,  before  the  repealing  statute  took  effect.  The 
infirmity  of  the  contention  is  that  when  the  repealing  statute 
took  effect,  these  fines  were  neither  in  the  possession  of  the 
state,  nor  was  their  character,  as  fines,  determinalively  and 
unconditionally  adjudged  and  fixed.  As  to  rig/its  and  tran-- 
sactions  past  and  closed  J  wnAev  existing  laws,  the  repeal  of 
such  laws  has  not  the  effect  to  disturb  or  discharofe  such 
rights.     Such  are  the  decisions  upon   which  he  relies,  and 
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especially  Pacific  Mail  Steamship  Co.  v.  JoliffCy  2  Wall. 
450.  But  these  decisions  cited  in  his  brief  show  conclusively 
that  salary,  fees,  or  bounties  offered  or  given  by  statutes  are 
not  contracts  nor  in  the  nature  of  contracts.  In  Butler  et  aL 
V.  Pennsylvania^  10  How.  402,  in  which  the  question  was 
whether,  where  persons  bad  been  appointed  to  an  office  for  a 
specified  term,  at  a  per  diem  named,  such  per  diem  for  the 
entire  term  was  a  contract  which  the  law-making  power  could 
not  change  during  the  term,  the  court  quote  with  approval 
from  the  opinion  of  Duncan,  Justice,  in  Com.  v.  Bacon^  6 
Sarg.  &  Rawle,  322,  as  a  clear  and  compendious  statement  of 
the  law. 

* 'These  services  rendered  by  public  officers  do  not  in  this 
particular  partake  of  the  nature  of  contracts,  nor  have  they 
the  remotest  affinity  thereto.  As  to  stipulated  allowance, 
that  allowance,  whether  annual,  j^^rrf/^iw,  or  particular  fees  for 
particular  services,  depends  on  the  will  of  the  law  maker,  and  this 
whether  it  be  the  legislature  of  the  state,  or  a  municipal 
<X)dy,  empowered  to  make  laws  for  the  government  or  a  cor- 
poration." 

It  was  accordingly  held  both  by  the  state  and  tbe  United 
States  court,  that  the  legislature  of  the  state  of  Pennsylvania 
eould  lawfully  reduce  the /^r  rf/V»»  of  the  official,  who  had 
been  appointed  under  existing  laws  for  a  special  term  of  of- 
ice,  during  such  term,  from  four  dollars  to  three,  -per  diem. 

In  East  Saginaw  Salt  Co.  v.  East  Saginaw^  13  Wall. 
377,  another  case  relied  upon  by  the  petitioner,  under  a  statute, 
a  bounty  had  been  offered,  to  any  person  or  corporation  who 
would  bore  and  find  salt  water  in  the  state  of  Michio^an,  and 
manufacture  a  certain  number  of  bushels  of  salt  from  such 
water.  The  bounty  consisted  of  the  payment  of  ten  cents 
per  bushel  for  the  salt  manufactured,  and  the  exemption  from 
taxation  of  all  tbe  property  employed  in  such  enterprise. 

This  law  was  subsequently  repealed  after  the  plaintiff  had 
erected  expensive  works,  and  produced  the  required  number 
of  bushels  of  salt.     It  was  strenuously  contended  by  Mr.  Matt 
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H.  Carpenter,  that  the  offer  of  exemption  from  taxation  of  the* 
works  erected  by  the  plaintiff  while  the  offer  was  in  existence, 
was  a  contract  which  the  repeal  of  the  law  under  which  the 
offer  was  made,  could  not  effect.  In  reply  to  this  contention, 
aflSrming  the  decision  of  the  Supreme  Court  of  Michigan,  the 
United  States  Supreme  Court,  speaking  through  Justice 
Bradley,  says : 

•*Such  a  law  is  not  a  contract,  except  to  bestow  a  promised 
l)ounty  upon  those  who  earn  it,  so  long  as  the  law  remains 
unrepealed.  There  is  no  pledge  that  it  shall  not  be  repealed 
at  any  time.  As  long  as  it  remains  a  law  every  inhabitant  of 
the  state,  every  corporation  having  the  requisite  power,  is  at 
liberty  to  avail  himself,  or  itself,  of  its  advantages,  at  will, 
by  complying  with  its  terms,  and  doing  the  things  which  it 
promised  to  reward,  but  is  also  at  liberty,  at  any  time,  to 
abandon  such  a  course.  There  is  no  obligation  on  any  per- 
son to  comply  with  the  conditions  of  the  law.  It  is  a  matter 
fully  voluntsrry  and  as  it  is  purely  voluntary  on  the  one  part, 
so  it  is  purely  voluntary  on  the  other  part,  that  is  on  the  part 
of  the  legislature  to  continue,  or  not  to  continue  the  law." 

To  the  same  effect  is  Cooley  on  Constitutional  Limitations 
No.  383-     He  says  : 

**So,  as  before  stated,  a  penalty  given  by  statute  may  be 
taken  away  by  statute  at  any  time  before  judgment  is  recov- 
ered. So  an  offered  bounty  may  be  recalled,  except  as  to  so 
much  as  was  earned  while  the  offer  was  a  continuing  one,  and 
the  fact  that  a  party  has  purchased  property,  or  incurred  ex- 
f>ense8  in  preparation  for  earning  the  bounty  cannot  preclude 
the  recall." 

Citing  the  last  named  case  from  the  13  Wallace,  and  as 
found  in  19  Mich.  259,  or  in  2  Am.  R.  82.  Hence,  on  the 
authorities  relied  upon  by  the  petitioner,  whether  the  offer  of 
a  fourth  of  these  fines  collected,  made,  as  held  in  Wing  v. 
Smilic^  63  Vt.  532,to  encourage  complainants  and  prosecuting 
oflScers  to  put  into  execution  statute  laws  against  those  who 
commit  the  class  of  offences  named,  are  considered  as  fees, 
to  pay  for  services  rendered,  or  as  a  bounty,  such  offer,  ex- 
cept so  far  as  fully  complied  with,  was  not  a  contract  nor  a 
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quasi  contract,  which  precluded  the  legislative  power,  which 
made  the  offer  from  recalling  it  at  its  pleasure.  The  petitioner 
cannot  legally  complain  of  the  repeal  of  the  law,  and  the 
recall  of  the  offer,  although  he  had  taken  steps  to  comply 
with  it,  unless  those  steps  had  resulted  in  the  payment  of  fines 
into  the  treasury  of  the  state  while  the  offer  was  in  existence. 
He  relies  upon  the  statute  making  the  offer.  He  must  show 
a  full  acceptance  of  it  while  the  statute  making  it  existed. 
When  the  fines  l>ecame  such  in  the  treasury  of  the  state,  sub- 
ject to  the  control  of  the  State  Auditor,  the  law  giving  the 
petitioner  one-fourth  of  them  did  not  exist,  and  the  petitioner 
cannot  lawfully  say  that  the  offer  created  a  contract  or  quasi 
contract  or  obligation,  which  the  legislature  could  not  with- 
draw, by  repealing  the  law  making  the  offer  before  the  offer 
was  fully  accepted  by  him. 

III.  He  further  contends  that  under  V.  S.,  s.  29,  the  repeal 
of  the  law  making  this  offer,  did  not  affect  his  right  to  one- 
fourth  of  these  fines;  that  his  right  to  them  was  a  <<right 
accruing"  within  the  meaning  of  this  section  of  the  statute. 
This  section  reads : 

*'The  repeal  of  an  act  shall  not  revive  one  which  has  been 
repealed,  nor  affect  an  act  done,  a  right  accruing,  accrued, 
acquired  or  established,  nor  a  suit  or  proceeding  had  or  com- 
menced in  a  civil  cause  before  the  time  when  the  repeal  takes 
effect ;  nor  shall  it  affect  a  suit  pending  at  the  time  of  such 
repeal  for  the  recovery  of  a  penalty  or  forfeiture  incurred 
under  the  act  so  repealed." 

This  section  took  its  present  form  in  the  revision  of  the 
statutes  of  1880.  From  the  marginal  note  it  would  appear  to 
be  intended,  in  other  language,  to  express  what  was  included 
in  the  general  statutes.  Chap.  4,  ss.  18  and  19;  but  from  the 
report  of  the  revisers  it  is  a  recast  and  amendment  of  these 
sections  so  as  to  conform  to  Chap.  130,  ss.  3  and  4,  of  the 
general  statutes  as  containing  the  later  and  clearer  expression 
of  the  legislature,  on  the  sulyect.  Sections  18  and  19  are  in 
substance,  if  not  in  the  exact  language,  act  15  of  185 1.  This  act 
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was  passed  doubtless  to  remedy  the  defect  in  the  law  shown 
by  Sumner  v.  Cummings^  23  Vt.  427,  and  relates  wholly  to 
saving  a  suit  predicated  upon  a  statute,  repealed  pending  the 
suit.  This  decision  was  made  in  the  spring  of  185 1.  The 
plaintiff  was  cast  in  the  action,  after  having  once  obtained  a 
verdict  by  the  repeal. of  the  statute  without  a  saving  clause  on 
which  the  suit  was  brought.  Sections  3  and  4  of  chapter  130 
of  the  general  statutes  relate  to  the  effect  of  the  repeal  of 
statutes  made  by  that  revision  and  are  somewhat  broader,  in 
scope  and  language,  than  sections  18  and  19.  Eliminating 
that  portion  of  sections  3  and  4  which  relates  to  the  repeal  of 
a  statute  not  reviving  a  statute  before  repealed,  and  to  penal- 
ties and  forfeitures  and  suits  pending  for  their  recoverj'^,  sec- 
tion 3  reads : 

'^Neither  shall  it  (the  repeal)  affect  any  act  done  or  any 
right  accruing,  accrued  or  established,  or  any  proceedings, 
doings  or  acts  ratified  or  confirmed,  or  any  suit  or  proceed- 
ing had  or  commenced  in  any  civil  cause  l)efore  the  repeal 
takes  effect,  but  the  proceedings  therein  shall  when  necessary 
conform  to  the  provisions  of  the  general  statutes." 

From  this  came  that  portion  of  V.  S.,  s.  29,  reading  **nor 
affect  an  act  done,  a  right  accruing,  accrued,  acquired,  or  es- 
tablished, nor  a  suit  or  proceeding  had  or  commenced  in  a 
civil  cause  before  the  time  when  the  repeal  tjikes  effect."  It 
is  the  manifest  purpose  of  sections  3  and  4  of  chapter  130  of 
the  general  statutes  to  save  all  rights,  then  in  being,  which 
had  arisen  under  existing  laws  from  being  affected  by  the  revi- 
sion so  far  as  it  should  operate  to  repeal  such  laws.  For  this 
reason  it  declares  that  an  act  done  under  exislinir  laws,  shall 
not  be  disturbed  by  a  repeal  of  those  laws,  nor  shall 
a  right,  accrued  or  established,  under  existing  laws  l)e 
affected  by  their  repeal,  A  right  might  be  acquired  by  a 
misformed  judgment  rendered  under  such  laws,  or  by  a  duty 
imposed  by  such  law,  and  the  failure  to  discharge  that  duty, 
which  failure  operated  to  the  damage  of  some  one,  without 
his  fault,  as  was  held  in  Harris  v.    Toivnshcnd^  56  Vt.  716, 
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It  may  be  difiScult  to  specify  in  advance  all  the  ways  in  which 
rights  might  have  been  acquired,  or  established,  or  have  ac- 
crued under  existing  laws.  An  acquired,  or  an  accrued  right 
might  not  have  been  established  and  need  to  be  shown  to  ex- 
ist by  proper  proof,  as  was  allowed  to  be  done  in  Harris  v. 
Townskend^  supra.  It  would  not  be  difficult  to  apply  these 
general  terras  to  the  facts  of  eases  as  they  arise.  It  is  more 
difficult  to  determine  what  is  intended  by  a  right  accruing. 
Perhaps  the  only  case  decided  under  the  law  of  185 1  before 
the  enactment  of  ss.  3  and  4  of  chapter  130  of  general  statutes 
may  throw  some  light  upon  such  intent.  That  case  is  Pratt 
V.  y ones  J  25  Vt.  303.  It  is  an  action  of  sctre  Jacias  to 
obtain  a  new  execution  upon  a  justice  judgment  which  had 
apparently  been  satisfied  by  the  set  off  of  real  estate.  Tbe 
real  estate  was  covered  by  an  unnoticed  mortgage,  for  its  fall 
value,  so  that,  in  fact  the  original  execution  was  unsatis- 
fied. At  the  time  of  the  levy  of  the  execution,  there  was  no 
statute  law  by  which  its  apparent  satisfaction  could  be  shown 
to  be  no  satisfaction.  In  1850  such  a  statute  was  enacted 
and  the  plaintiff  commenced  his  suit.  This  statute  conferred 
upon  the  plaintiff  a  right,  in  the  form  of  a  remedy,  which  did 
not  before  belong  to  him.  By  bringing  his  suit,  under  it, 
this  right  began  to  accrue  to  him,  but  it  would  not  become  a 
right  which  had  accrued  to  him  until  he  obtained  judgment 
under  it.  Then  act  15  of  185 1  was  passed.  In  1853  the  act 
of  1850  was  repealed  before  the  plaintiff  had  obtained  judg- 
ment, or  before  the  right  conferred  by  the  act  of  1850  had 
become  an  accrued,  or  acquired  right.  It  was  held  that  the  act 
of  1851  saved,  to  the  plaintiff,  the  right  conferred  by  the  act 
of  1850  of  which  he  was  availing  himself,  but  had  not  fully 
availed  himself.  It  was  therefore  a  right  given  by  the  statute, 
which  was  accruing  to  the  plaintiff  when  the  statute,  confer- 
ring the  right,  was  repealed.  The  same  principle  is  involved 
and  decided  the  same  way  in  Hine  v.  Pomeroy^  39  Vt.  211. 
The  right,   in  each  case,   which,   under  the  act  of  1851  was 
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held  not  to  be  taken  away  by  the  repeal  of  the  statute  con- 
ferring it,  was  a  remedial  right.  It  was  a  perfect  rio:ht  given 
to  the  plaintiffs,  by  the  statute,  when  they  brought  their 
suits.  But  before  the  plaintiffs  had  come  into  the  enjoyment 
of  the  benefits  to  be  derived  from  its  use  the  right  was  taken 
away,  unless  saved  by  the  act  of  185 1.  The  right,  but  not 
the  benefits  to  be  derived,  was  as  perfect  when  they  com- 
menced their  suits  as  when  the  suits  should  result  in  judg- 
ment. When  the  statutes  conferring  the  right  were  repealed 
the  plaintiffs  were  in  the  exercise  of  a  statutory  right  "accru- 
ing." 

The  common  law  right  of  dower  is  also  an  example  of  a 
right  accruing.  The  wife's  right  to  a  husband's  lands  at- 
taches as  soon  as  he  acquires  title  and  enters  into  possession, 
although  not  an  estate  in  the  land  while  he  is  living ;  he  can- 
not divest  her  of  it  by  conveyance  under  covenants  of  war- 
ranty.  It  is  a  right  which  she  can  convey  and  must  convey 
even  while  the  husband  is  living,  to  be  divested  of  it, 
although  such  conveyance  operates  only  as  an  estoppel. 
But  she  does  not  come  into  personal  enjoyment  of  it  unless 
she  survives  her  husband  nor  until  then.  If  it  existed  under 
our  law,  it  would  be  a  right  accruing  to  her  during  the  life 
of  the  husband.  Yet  unless  saved  by  the  statute  under  con- 
sideration, it  can  be  taken  away  by  statute,  during  the  mari- 
tal relations,  after  it  had  attached  to  the  husband's  real 
estate,  because  it  will  not  become  an  interest  in  such  real 
estate  unless  she  survives  him. 

Porter  v.  Noyes^  2  Greenl.  221 ;  11  Am.  Dec.  30  and 
note;  Combs  v.  Tbung's  widow ^  4  Yerger  218,  26  Am.  Dec. 
225  and  note;  Strong  v.  ClenZy  12  Ind.  37,  74  Am.  Dec. 
200  and  note;  Weaver  v.  Gregg^  6  Ohio  S.  547,  67  Am. 
Dec.  355  and  note ;  Moore  v.  Mayor ^  8  N.  Y.  no,  59  Am. 
Dec.  473  and  note.  These  are  instances  of  a  right  accruing 
under  law  which  would  be  saved  by  this  section  of  the  sta- 
tute. There  may  be  many  others  conferred  both  by  reme- 
dial and  non-remedial  statutes.      But   the  repealed   statute 


Digitized  by  VjOOQIC 


458  CUSHMAN  v.  HALE.  [68 

must  have  conferred  a  right,  for  it  is  only  a  right  whether 
accruing,  accrued,  acquired,  or  established,  that  is  saved. 
Expectations  and  anticipations  are  not  saved.  The  peti- 
tioner was  given  no  right  under  this  statute  except  to  Jlnes 
zndi  forfeitures  when  they  became  such.  When  the  pro- 
ceedings instituted  or  prosecuted  by  him  ripened  into  fines, 
he  took  a  right  to  one-fourth  of  them  and  when  they  were 
paid  into  the  state  treasury  the  defendant  had  authority  to 
draw  an  order  in  his  favor  for  such  fourth.  His  relation  to 
these  fines  was  not  unlike  that  of  a  plaintiff  to  costs,  wholly 
conferred  by  statute,  and  which  do  not  attach  until  final 
judgment.  Hence  a  variation  or  removal  of  them  by  statute 
pending  a  suit,  disturbs,  no  right  of  the  recovering  party. 
Taylor  v.  Keeler^  30  Conn.  324.  As  said  in  this  case  such 
change  in  the  statute  may  disturb  **well  grounded  anticipa- 
tions" but  no  right,  because  such  right  does  not  attach  until 
final  judgment.  Supervisors  of  Onandaga  v.  Briggs^  3 
Denio  173.  The  statute  gave  the  petitioner  a  right  to  one- 
fourth  of  fines*  His  right  did  not  attach  until  the  prosecu- 
tions resulted  in  fines.  Like  the  right  of  the  collector  and 
surveyor  of  the  port  of  Portland  in  United  States  v.  Morris, 
supra  ^  it  attached  only  to  the  money  collected  as  fines  and 
ready  to  be  distributed.  When  the  prosecutions  resulted  in 
fines  no  law  existed  conferring  one-fourth  of  them  on  the 
petitioner. 

Petition  dismissed  without  costs. 
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MARY  H.  WILLIS,  ADM'X, 

V. 

JOSEPH  H.  CHAPMAN  ET  AL. 


May  Term,  1896. 


Partnership,     yotnl  stock  compa7iy.    Death  or  withdrawal 

of  member.     Jurisdiction  of  Chancery  to  dissolve. 

Corporation,     Evidence, 


Several  persons  associated  themselves  for  the  purpose 
of  carrying  on  the  business  of  manufacturing  cheese  under 
the  name  of  the  Smithtown  Cheese  Company.  They 
adopted  a  constitution  which  provided  for  a  capital  stock, 
which  was  to  be  divided  into  shares.  These  shares  could 
be  transferred  upon  certain  conditions,  and  entitled  the 
holder  to  one  vote  each.  The  affairs  ot  the  company  were 
managed  by  a  board  of  directors,  who  were  annually  elected 
by  the  shareholders.  Alter  doing  business  in  this  way  for 
a  time,  a  charter  was.  procured  incorporating  the  Smithtown 
Cheese  Factory  Company,  and  the  stockholders  of  the 
Smithtown  Cheese  Company  voted  at  a  duly  warned  meet- 
ing to  accept  the  provisions  of  the  charter.  None  of  the 
requisites  prescribed  for  the  organization  of  the  Smithtown 
Cheese  Factory  Company  wxre  complied  with,  but  the 
stockholders  supposed  that  they  had  become  a  corporation 
by  accepting  the  charter,  and  from  then  business  was 
carried  on  in  substantially  the  manner  prescribed  by  both 
the  charter  and  the  original  constitution.  Held^  that  the 
original  company  was  not  changed  into  a  corporation  by 
the  vote  accepting  the  charter. 

The  original  association  was  a  partnership  in  the  nature  of  a 
joint  stock  company. 

The  partnership  would  not  be  dissolved  by  the  death  or  with- 
drawal of  a  niembei,  for  the  constitution  provided  for  a 
tran^-fer  of  the  shares. 
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4.  It  might  be  dissolved  for  cause  in  the  discretion  of  the  court  of 

chancery,  and  the  fact  that  the  concern  had  made  no  profit 
for  twenty-three  years,  with  no  prospect  of  making  any  in 
the  future,  would  be  a  sufficient  cause. 

5.  The  original  constitution  provided  that  stockholders   should 

receive  twelve  per  cent  on  the  par  value  of  their  stock. 
This  was  subsequently  amended  so  as  to  make  dividends 
payable  upon  the  vote  of  the  directors.  The  orator  took 
his  stock  after  this  amendment,  and  no  dividends  had  been 
voted.     Held^  that  he  was  not  entitled  to  dividends. 

6.  The  acts  of  an  unincorporated   association  may  be  shown  by 

parol,  although  a  record  is  kept. 

Bill  in  equity.  Heard  upon  the  pleadings  and  a  master's 
report  at  the  December  term,  1895,  Windsor  county. 
RowELL,  Chancellor,  dismissed  the  bill  -pro  forma.  The 
orator  appeals. 

W.  C.  Frerich  for  the  orator. 

The  record  was  the  best  evidence.  Adams  v.  Crowell^ 
40  Vt.  31  ;  Cameron  v.  School  Dist.y  42  Vt.  507  ;  Eddy  v. 
Wilson^  43  Vt.  362. 

A  corporation  cannot  be  formed  by  parties  agreeing  to  be 
a  corporation.  Hicks  ei  al.  v.  Cram  ct  al.^  17  Vt.  456; 
Carlton  &  Mantling  v.  Ludlow  W,  Mill  Co.^  27  Vt.  496. 

The  partnership  was  dissolved  by  the  death  of  orator's  in- 
testate.    Spear  v.  Newall^  13  Vt.  288. 

y.  C.  Baker  for  the  defendant. 

This  company  could  not  contract  to  pay  interest  on  its 
shares.  No  dividends  have  been  earned  and  the  orator  is 
entitled  to  none.  2  Thomp.  Corp.,  ss.  1536,  2236,  2238; 
Kohe  V.  Lilienial^Si  Cal.  378  ;  Railroad  v.  King^  17  Ohio 
St.  534 ;  Cooledge  v.  Rosenthal^  45  Ohio  183  ;  Chaffee  v. 
Railroad^  55  Vt.  126;  Richardson  v.  Railroad^  44  Vt.  613. 

The  association  was  a  corporation.     If  there  was  origin- 
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ally  any  formal  defect  in  its  formation,  that  is  of  no  account 
in  view  of  the  long  continued  exercise  of  corporate  func- 
tions. 4  Am.  and  Eng.  Enc.  of  Law,  197,  198;  Allen  v. 
Long^  10  Texas  261 ;  Snider  v.  Troy^  91.  Ala.  224;  Hil- 
dreth  v.  Mclntire^  19  Am.  Dec.  67,  n. ;  Finnegan  v.  Noer^ 
enberg^  52  Minn.  239. 

THOMPSON,  J.  In  the  fall  of  1869,  Oscar  D.  Young, 
and  twelve  other  persons,  formed  an  association  under  the 
name  of  the  Smithtown  Cheese  Company  for  the  purpose  of 
manufacturing  cheese  in  a  factory.  As  a  part  of  the  orig- 
inal agreement  under  which  the  association  was  formed, 
they  adopted  a  constitution  for  their  government  in  carrying 
on  the  business  of  the  association.  This  constitution,  among 
other  things,  provided  that  the  capital  stock  should  be 
three  thousand  dollars,  divided  into  sixty  shares  of  fifty  dol- 
lars each  ;  that  the  business  of  the  company  should  be  man- 
aged by  a  board  of  directors  to  be  chosen  by  a  majority  of 
the  voters  present  at  the  annual  meeting  to  be  held  in 
January  in  each  year ;  that  a  stock  book  should  be  kept 
showing  the  number  of  shares  of  stock  of  each  member,  and 
all  transfers  thereof ;  that  any  stockholder  wishing  to  dis- 
pose of  his  stock  should  give  at  least  six  days'  notice  thereof 
to  the  clerk  of  the  board  of  directors,  and  that  in  the  sale  of 
stock  preference  should  be  given  to  persons  contributing 
milk  to  the  factory ;  that  each  stockholder  should  have  one 
vote  for  each  share  of  stock  owned  by  him,  and  one  addi- 
tional vote  for  each  five  cows  whose  milk  he  had  manufac- 
tured into  cheese  at  the  factory  of  the  company,  subject  to 
the  limitation  that  no  member  should  cast  more  than  twenty 
votes;  and  that  the  constitution  might  be  changed  or 
amended  at  any  time  by  two-thirds  of  all  the  votes  which  all 
the  members  of  the  company  were  entitled  to  cast  at  a  meet- 
ing warned  for  that  purpose,  the  notice  for  such  meeting  to 
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set  forth  the  proposed  change  or   amendment.     Article  4  of 

the  constitution  was  as  follows  : 

**The  stockholders  of  the  company  shall  receive  twelve  per 
cent  per  annum  on  all  the  stock  actually  paid  in,  and  this  shall 
be  paid  out  of  the  general  fund  before  dividing  all  the  proceeds 
of  the  cheese  for  the  season,  meaning  that  the  stockholders 
shall  have  twelve  per  cent  per  annum,  free  and  clear  of  all 
expenses  of  repairs,  taxes,  insurance  and  other  expenses." 

Young  subscribed  for  four  shares  of  the  stock  and  paid  for 
the  same  at  its  par  value,  and  each  of  his  associates  also 
subscribed  and  paid  for  stock  at  its  par  value,  such  sub- 
.  scription  amounting  in  the  aggregate  to  three  thousand  four 
hundred  dollars.  Directors  and  other  officers  of  the  com- 
pany appear  to  have  been  elected  that  fall,  and  in  October, 

1869,  land  was  secured  by  the  company  upon  which  to 
erect  its  cheese  factory,  and  such  factory  was  erected  there- 
on at  an  expense  of  seventeen  hundred  dollars,  for  labor, 
materials,  and  machines  purchased,  so  that  in  the  spring 
of  1870,  the  company  commenced  to  do  business. 

In  1870,  it  was  thought  best  by  some  of  the  stockholders 
to  procure  an  act  of  incorporation  under  which  to  do  busi- 
ness at  said  cheese  factory,  and  accordingly  Act  No.  156,  St. 

1870,  approved  November  22,  1870,  and  to  take  effect  from 
its  passage,  was  procured  to  be  enacted  by  the  General  As- 
sembly, incorporating  "  The  Smithtoivn  Cheese  Factory  Com- 
pany,^^  The  five  persons  named  in  the  act  as  corporators, 
were  then  stockholders,  and  members  of  the  board  of 
directors  and  the  treasurer,  of  the  Smithtown  Cheese  Com- 
pany, appointed  at  a  meeting  of  that  company  held  January 
18,  1870.  Young  was  not  one  of  the  corporators  named  in 
the  act. 

At  a  meeting  of  the  stockholders  of  the  Smithtown  Cheese 
Company,  duly  notified  and  held  June  3,  1871,  it  was  voted 
to  adopt  the  act  of  incorporation.  No.  156,  St.  1870,  and  to 
so  amend  article  3  of  the  constitution,  that  the  rate  of  interest 
to  be  paid  on  the  capital  stock  should  thereafter  be  deter- 
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rained   by   the   directors   of   the   company.      Stockholders 

representing  more  than  two-thirds  of  the  stock,  were  present 

at  this  meeting  and  voted  unanimously  in  favor  of  the  action 

then  taken.     Young  was  not  present  and  had  no  actual  notice 

of  this  meeting,  but  soon  after  learned  of  the  result  of  the  I 

vote  then  taken. 

The  act  of  incorporation  provided  that  the  first  meeting  of 
the  corporation  should  be  held  at  such  time  and  place  as  the 
corporators  therein  named,  or  a  majority  of  them  might  agree 
upon,  and  that  notice  thereof  should  be  given  to  all  the  corpor- 
ators at  least  six  days  prior  to  such  meeting.  The  stock  of  the 
corporation  was  fixed  by  the  act  at  not  less  than  three  thousand 
dollars  and  not  more  than  ten  thousand  dollars,  to  be  divided 
into  shares  as  the  corporation  should  direct.  No  stock  was 
ever  subscribed  under  the  act.     No  meeting  was  ever  called  1 

by  the  corporators  or  held  by  them  to  organize  the  corpora-  j 

tion,  nor  was  any  action  ever  taken  by  any  one  in  respect  to 
the  act  of  incorporation,  except  the  vote  of  the  Smithtown  1 

Cheese  Company,  passed  June  3,  187 1,  as  before   stated.  j 

From  and  after  this  vote,  the  members  of  the  Smithtown 
Cheese  Company  understood  that  they  thereby  became  a 
corporation.  The  business  has  always  been  carried  on  un- 
der the  original  constitution  and  some  slight  amendments 
thereto,  and  the  notices  of  the  annual  meetings  since  held, 
have  been  directed  to  the  stockholders  of  the  Smithtown 
Cheese  Company. 

July  5,  1871,  after  due  notice.  Young  sold  and  transferred 
his  four  shares  of  stock  to  Joel  H.  Willis,  the  oratrix's  in- 
testate, and  the  transfer  thereof  was  duly  entered  upon  the 
stock  book  of  the  company,  and  Willis  was  recognized  and 
accepted  as  a  member  thereof  in  the  stead  of  Young.  Some 
of  the  defendants  are  original  stockholders  and  the  rest  are 
owners  of  stock  purchased  of  former  owners  subsequent  to 
January  i,  1875. 

In  January,  1872,  eight  per  cent  was  paid  the  stockholders 
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on  the  par  value  of  their  stock.  In  this  payment,  Young  re- 
ceived $10.67,  the  same  being  eight  per  cent  on  his  stock  to 
the  time  of  sale  to  Willis,  and  Willis  received  $7.61,  being 
his  share  to  December  i,  187 1.  No  payment  of  interest  or 
dividends  has  since  been  made  to  the  stockholders,  and  since 
then  the  directors  have  voted  annually  not  to  pay  any  in- 
terest or  dividends  on  the  stock.  The  business  has  been  so 
conducted  that  no  profit  has  been  made  to  the  stockholders 
as  such.  It  is  found  that  the  business  has  been  so  run  in 
good  faith,  and  in  order  to  successfully  compete  with  other 
neighboring  cheese  factories.  All  the  stock  is  now  owned 
by  the  individuals  named  as  defendants,  except  the  four 
shares  owned  by  the  oratrix's  intestate,  and  four  shares 
owned  by  the  heirs  of  one  Hitchcock,  deceased. 

The  oratrix  claims  that  the  relation  existing  between  her 
intestate  and  the  defendants  was  that  of  partners,  and  that 
the  partnership  was  dissolved  by  his  death  which  occurred  in 
April,  1892.  She  prays  for  a  settlement  of  the  affairs  of  the 
partnership,  the  appointment  of  a  receiver,  the  sale  and  dis- 
tribution of  the  assets,  and  that  before  the  distribution  of  the 
same  among  the  stockholders,  that  she  may  be  decreed  the  pro- 
portion that  belongs  to  her  intestate's  estate,  in  consequence 
of  no  interest  nor  dividends  having  been  paid  on  his  stock, 
so  as  to  be  made  equal  with  the  defendants  in  respect  to  the 
business  of  the  company.  She  also  prays  for  such  further 
or  otherTelief  in  the  premises  as  the  nature  of  the  case  may 
require. 

The  defendants  insist  that  by  the  vote  of  June  3,  1871,  the 
Smithtown  Cheese  Company  was  changed  into  a  corpora- 
tion, and  that  consequently  the  relation  of  partners  never 
existed  between  them  and  Willis,  and  that  a  dissolution  of 
the  corporation  cannot  be  decreed  in  this  proceeding  if  cause 
therefor  existed,  because  scire  facias  is  the  exclusive 
remedy  by  which  a  corporation  can  be  dissolved. 

The  company  was  not  changed  into  a  corporation  by  that 
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vote.  No  corporation  was  ever  organized  under  the  act  of 
incorporation,  and  had  there  been,  it  would  not  have  extin- 
guished the  Smithtown  Cheese  Company,  nor  deprived  it  of 
its  property,  nor  affected  the  right  of  its  stockholders  there- 
in. No  attempt  has  ever  been  made  to  convey  its  property 
to  the  so-called  corporation,  and  no  such  conveyance  could 
be  made  without  the  unanimous  consent  of  all  the  stock- 
holders. Since  the  vote,  the  title  to  the  property  has  re- 
mained in  the  stockholders  of  the  company,  and  the  business 
has  been  carried  on  just  the  same  as  it  was  before  the  vote. 
No  organization  has  ever  existed  in  respect  to  this  business, 
except  the  original  association,  and  the  rights  of  the  parties 
must  be  determined  by  the  agreement  under  which  it  is  was 
formed.  This  agreement  was  expressed  by  the  constitution 
adopted  as  the  basis  of  the  association.  The  association  was 
not  in  any  sense  a  corporation.  It  was  a  joint  stock  com- 
pany, which  is  defined  to  be 

"An  association  of  individuals  for  the  purpose  of  profit, 
possessing  common  capital,  being  divided  into  shares,  of 
which  each  member  possesses  one  or  more,  and  which  are 
transferable  by  the  owner."  11  Am.  &  Eng.  Ency.  Law, 
1036. 

It  was  a  partnership,  but  differed  from  an  ordinary  part- 
nership in  some  respects. 

**In  an  ordinary  partnership,  the  death  or  withdrawal  of 
a  member  works  the  dissolution  of  the  firm.  In  joint  stock 
companies,  however,  the  death  or  withdrawal  of  a  member, 
or  transfer  of  his  interest,  does  not  involve  a  dissolution  of 
the  company.  In  such  companies  there  is  no  delectus  -per^ 
sonae.'^     Am.  &  Eng.  Ency.  Law,  1038. 

The  provisions  of  the  constitution  clearly  show  that  it  was 
the  intention  of  the  parties,  that  a  transfer  of  stock  or  the 
death  of  a  stockholder,  should  not  work  a  dissolution  of  the 
company.  Consequently  the  death  of  Willis  did  not  dissolve 
it.  Tenney  v.  N.  E.  Protective  Assn.^  37  Vt.  64  ;  Walker 
V.  Wait,  50  Vt.  668 ;  McNeish  v.  Hulless  Oat  Co.,  57  Vt. 
31 
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316.      The  oratrix,  therefore,  is  not  entitled  to  have  the 
company  treated  as  dissolved  by  the  death  of  her  intestate. 

It  must  now  be  considered  whether  she  is  entitled  to  a  de- 
cree dissolving  the  company  upon  the  facts  stated.  The 
court  of  equity  has  a  wide  discretion  in  the  matter  of  de- 
creeing the  dissolution  of  a  partnership,  and  the  settlement 
of  its  affairs.  It  should  seek  to  protect  the  rights  and  in- 
terests of  all  the  partners,  viewing  the  partnership  in  the 
light  of  its  success  or  failure  in  respect  to  the  purpose  for 
which  it  was  formed.  It  is  apparent  from  article  3  of 
the  constitution,  that  this  company  was  formed  for  the  pur- 
pose of  realizing  profits  for  its  stockholders.  It  has  been 
said  that  expectation  of  profit  is  implied  in  every  partnership. 
Lindley  Part.  *576.  For  over  twenty-three  years  this  com- 
pany has  struggled  for  business  against  competing  cheese 
factories,  without  having  realized  any  profits  for  the  stock- 
holders during  that  time.  The  case  does  not  disclose  any 
better  or  different  business  outlook  for  it  in  the  future.  In 
effect,  the  defendants  propose  to  continue  the  business  in- 
definitely in  the  future,  in  the  same  manner  and  with  the 
same  probable  results  as  in  the  past.  Some  of  them,  as 
patrons  of  the  factory,  are  directly  interested  in  having  the 
business  so  continued,  although  they  receive  nothing  as 
stockholders  in  the  way  of  profit. 

The  hopelessness  of  a  firm's  success  is  recognized  in 
equity  as  a  sufficient  ground  for  the  dissolution  of  a  partner- 
ship. Lind.  Part.  *576,  *577  ;  Story  Part.  (6th  ed.)  s.  290; 
3  Kent.  Com.  (nth  ed.)  68;  Baring  v.  Dix^  i  Cox  Ch. 
213  ;  Reeve  V.  Parkin^  2  Jac.  &  Walk.  390;  98  Am.  Dec. 
261,  note;  Seighoriner  v.  Weissenborn^  20  N.J.  Eq.  172. 
This  doctrine  is  applicable  to  the  case  at  bar.  The  prospect 
for  profit  or  equal  benefit  to  all  the  stockholders  is  hopeless. 
On  this  ground,  the  oratrix  is  entitled  to  a  decree  dissolving 
the  company,  settling  its  affairs  and  distributing  its  assets. 

The  contention  of  the  oratrix  that  she  is  entitled  to  receive 
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twelve  per  cent  upon  her  intestate's  stock  from  the  time  of 
the  last  dividend,  out  of  the  assets  before  distribution  to  the 
stockholders,  is  not  sustained,  nor  is  her  claim  that  the 
master  erred  in  admitting  oral  evidence  to  prove  that  the 
requisite  number  of  shares  were  represented  by  the  vote  of 
June  3,  187 1,  to  amend  Article  3  of  the  constitution.  The 
acts  of  unincorporated  associations  are  provable  by  parol, 
though  they  keep  a  record.  6  Thomp.  Corp.  s.  7747 ; 
Newell  V.  Bordetiy  128  Mass.  31.  This  amendment  was 
made  before  the  oratrix's  intestate  became  a  stockholder. 
After  this  amendment,  stockholders  were  only  entitled  to 
such  dividends  as  were  thereafter  declared  by  the  directors. 
Therefore  it  is  not  necessary  to  consider  the  effect  of  Art.  3 
as  originally  adopted. 

The  fro  forma  decree  is  reversed,  and  cause  remanded 
with  mandate  that  the  court  of  chancery  enter  a  decree  dis- 
solving  the  Smithtown  Cheese  Company  with  costs  to  the 
oratrixy  and  that  a  receiver  be  appointed  and  that  such 
other  proceedings  be  had  as  may  be  necessary  to  settle  the 
affairs  of  said  company  and  adjust  matters  between  its 
stockholders,  and  that  upon  the  payment  of  the  Just  debts 
owing  by  said  company  and  other  proper  charges,  the  resi- 
due of  its  assets,  if  any,  be  distributed  among  its  stock- 
holders in  proportion  to  the  number  of  shares  of  stock  owned 
by  each.      The  oratrix  to  recover  her  costs  in  this  court. 
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LEON  E.  SANDERS  v.  FRED  O.  PIERCE. 


May  Term,  1896. 


Jurisdiction  in  county  court.       Ad  damnum.       Court  can- 
not amend  itself  into  jurisdiction. 


1.  Jurisdiction  cannot  be  conferred  by  consent,  and  a  suit  will  be 

dismissed  at  any  stage  when  want  of  jurisdiction  appears. 

2.  The  county  court  cannot  confer  jurisdiction  upon  itself  by  an 

amendment  of  the  ad  damnum. 

Trespass  vi  ct  armis.  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  term,  1895,  Windham  County.  Ver- 
dict for  the  plaintiflf.  After  verdict  and  before  judgment  the 
defendant  moved  to  dismiss  for  want  of  jurisdiction.  Motion 
overruled.     The  defendant  excepts. 

C.  C.  Fitts  and  Haskins  <Sr  Stoddard  for  the  defendant. 

Waterman^  Martin  &  Hitt  for  the  plaintiff. 

The  defect  being  one  of  process,  the  defendant  waived  it 

by  pleading  to  the   merits.     Huntly  v.  Henry ^  37  Vt.  165  ; 

Eaton  V.  Houghton^  i  Ait.  380;    Hammond  &  Draper  v. 

Wilder  &  Locke,   25  Vt.  349;  Lyman  v.  C.   V.  Rd.  Co.^ 

59  Vt.  167  ;  Lafufhere  v.  Cowen^  42  Vt.  175. 

The  exceptions  do  not  state  the  ground  on  which  the  de- 
fendant relied.  Stilphen  v.  Bead^6^  Vt.  400;  State  y. 
Hodgson^  66  Vt.  134  ;  Kenney  et  al.  v.  Howard^  67  Vt.  375. 
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THOMPSON,  J.  This  is  an  action  of  trespass  vi  et  armis 
brought  originally  in  the  County  court.  The  ad  damnum  of 
the  writ  is  five  dollars.  The  defendant  appeared,  plead  the 
general  issue,  and  a  trial  by  jury  was  had,  resulting  in  a  ver- 
dict for  the  plaintiff  for  eight  dollars  and  thirty-two  cents 
damages.  After  verdict  and  before  judgment,  the  defendant 
moved  to  dismiss  the  suit  for  want  of  jurisdiction.  His  mo- 
tion did  not  specify  the  precise  ground  upon  which  he  bases 
his  claim  that  the  county  court  had  no  jurisdiction  of  the 
action,  but  it  alleged  that  such  ground  appeared  from  the  writ 
to  which  reference  was  made.  The  court  below  overruled 
this  motion,  to  which  ruling  the  defendant  excepted. 

It  is  provided  by  V.  S.,  s.  1040,  that  a  justice  shall  have 
jurisdiction  of  an  action  of  this  kind  where  the  matter  in  de- 
mand does  not  exceed  two  hundred  dollars.  V.  S.,  s.  1009, 
provided  that  the  county  court  shall  have  original  and  exclu- 
sive jurisdiction  of  all  original  and  civil  actions,  except  those 
made  cognizable  by  a  justice.  From  the  provisions  of  these 
two  sections  of  the  statutes,  it  is  apparent  that  the  county 
court  had  no  jurisdiction  of  this  case.  Jurisdiction  cannot  be 
conferred  by  the  consent  of  the  parties.  The  court  before 
which  a  cause  is  pending,  will  dismiss  it  at  any  state  of  it, 
when  it  is  discovered  that  such  court  has  no  jurisdiction.  An 
objection  to  jurisdiction  over  the  subject  matter  is  never  out. 
of  time.  Cktiienden  v.  Hurlburt^  i  D.  Chip.  384  ;  Glidden  v. 
Elkins^  2  Tyler  218 ;  Southzuick  v.  McrriJU  3  Vt.  320 ;  Put- 
ney V.  Bellows^  8  Vt.  272  ;  Stoughton  v.  Motty  13  Vt.  175  ; 
Shefherd  v.  Beede^  24  Vt.  40 ;  Thayer  v.  Montgomery^  26 
Vt.  491 ;  French  v.  Holt^  57  Vt.  187  ;  Nilcs  v.  Howe^  57 
Vt.  388;    Goodnow  v.   Worcester,  58  Vt.  381. 

If  the  statement  of  the  ad  damnum  at  five  dollars  was  a 
clerical  errbr,  as  it  probably  was,  yet  the  county  court  could 
not  confer  jurisdiction  upon  itself  by  amendment  of  the  writ 
or  declaration.  The  declaration  contains  no  statement  of  the 
amount  of  damages  claimed,  except  the  ad  damnum.     In  this 
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respect  it  differs  from  Lamphere  v.  Cowetiy  42  Vt.  180,  cited 
by  the  plaintiff.  In  that  case,  the  writ  contained  no  ad  dam- 
num,  but  the  declaration  was  in  the  usual  form  in  general  as- 
sumpsit for  money  paid,  alleging  an  indebtedness  of  the  de- 
fendant to  the  plaintiff  to  the  amount  of  two  hundred  dollars. 
The  question  of  jurisdiction  was  not  raised.  The  precise 
question  decided  in  that  case  was  that  '*  a  writ  and  declaration, 
wanting  in  nothing  but  an  ad  damnum ^  is  amendable  in  that 
particular." 

The  defendant's  motion  was  sufficient  to  raise  the  question 
of  jurisdiction.  The  lack  of  jurisdiction  was  patent  on  the 
face  of  the  writ  and  declaration.  The  failure  of  the  defendant 
to  state  the  precise  ground  of  his  motion,  could  not  confer 
jurisdiction. 

yudgment  reversed  ^  motion  to  dismiss /or  want  of  juris- 
diction sustained^  and  cause  dismissed  with  costs  to  defen- 
dant. 
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J.  R.  DARLING,  ADM'R, 

V. 

JOSEPH  AND  HELEN  RICKER. 


May  Term,  1896. 


Fraudulent   conveyance.       Consideration.      Property    ex-* 
emftfrom  attachment.     Burden  of  -proof. 


1.  The  conveyance  of  property  exempt  from  attachment  is  not 

fraudulent  as  to  creditors. 

2.  Where  services  had  been  rendered  to  the  intestate  by  the  grant- 

ees upon  the  understanding  that  the  farm  in  question  should 
be  conveyed  in  payment  thereof,  which  services  amounted 
at  the  time  of  conveyance  to  more  than  the  value  of  the 
farm,  the  conveyance  would  not  be  fraudulent  as  to  credi- 
tors. 

3.  The  same  would  be  true,  if  a  portion  of  the  services  were  ren- 

dered after  the  conveyance  and  before  the  bringing  of  the 
suit  to  set  aside  the  conveyance. 

4.  One  who  alleges  that  a  conveyance,  except  possibly  one  from 

husband  to  wife,  is  fraudulent,  must  establish  affirmatively 
all  the  facts  necessary  to  make  out  the  fraud. 

Bill  in  equity.  Heard  upon  the  pleadings  and  a  master's  re- 
port at  the  December  term,  1895,  Caledonia  County.  Ross, 
Chancellor,  decreed  for  the  orator.      The  defendants  appeal. 

Geo.  W.  Wing  and  y.  P.  Latnson  for  the  orator. 

The  conveyance  was  void.       Church  v.   Chapin^  35  Vt. 
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223  ;  Strong  "v.  Lawrence,  58  Iowa  55  ;  Foster  v.  Foster^ 
56  Vt.  540,  551. 

R.  M.  Harvey  and  Dunnett  &  Slack  for  the  defendants. 

The  conveyance  was  upon  full  consideration.  Kelly  v. 
Kelly^  63  Vt.  41 ;  Protit  v.   Vaughn^  52  Vt.  451. 

The  court  will  not  infer  fraud.  Wolcott  v.  Hamilton,  61 
Vt.  79. 

THOMPSON,  J.  This  is  a  bill  in  equity  brought  by  the 
administrator  of  Meribah  Ricker,  deceased,  for  the  beneBtofa 
creditor,  whose  claims  against  her  estate  have  been  allowed  by 
the  commissioners  thereon  and  are  unpaid,  to  test  the  validi- 
ty of  the  conveyance  of  certain  personal  property  and  real 
estate  to  the  defendants  by  the  orator's  intestate  in  her  life. 
She  was  the  mother  of  the  defendants.  She  was  the  owner 
of  the  farm  and  personal  property  in  question,  and  at  the 
time  of  the  conveyance  thereof  to  the  defendants,  was  owing 
the  creditor  the  claims  proven  against  her  estate.  From  the 
time  of  her  husband's  death  in  1870  to  her  decease  in  1886, 
she  and  the  defendants  had  resided  together  on  the  farm  in 
question.  During  the  earlier  part  of  these  sixteen  years,  they 
mutually  cared  for  each  other,  but  during  the  latter  part  of 
this  time,  both  before  and  after  her  conveyance  to  the  defend- 
ants in  1885,  their  care  and  work  for  her  exceeded  hers  for 
them.  For  many  years  it  was  mutually  understood  between 
the  defendants  and  their  mother  that  she  should  convey  the 
farm  and  transfer  the  personal  property  to  them  in  payment 
for  their  services  to  her.  T©  carry  out  this  understanding,  she 
conveyed  the  farm  to  them  in  the  fall  of  1885  and  transferred 
the  personal  property  to  them  the  winter  of  1885-6.  Such 
coneyance  of  the  property,  was  honestly  made  in  payment  of 
the  services  rendered  by  the  defendants  and  without  intent  to 
defraud  any  one.      At  the  time  the  farm  was  deeded  it  was 
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worth  six  hundred  dollars  and  was  the  home  farm  of  the 
orator's  intestate,  and  she  had  a  homestead  therein.  At  that 
time  the  services  of  the  defendants  for  which  they  had  not 
been  paid  amounted  to  six  hundred  and  fifty  dollars.  The 
personal  property  transferred,  was  of  the  value  of  two  hun- 
dred dollars.  At  the  date  of  their  mother's  death,  September 
29,  1886,  the  value  of  the  defendants*  services  to  her  was 
eight  hundred  dollars. 

The  orator  contends  that  this  disposition  of  the  property 
by  his  intestate,  was  fraudulent  as  to  the  creditor.  There 
can  be  no  fraud  as  against  creditors  in  the  conveyance  of  pro- 
perty exempt  from  attachment.  •  Prout  v.  Vaughn^  52  Vt. 
459.  But  waiving  the  question  of  the  homestead,  which  was 
exempt  from  attachment  at  the  time  of  the  conveyance,  there 
was  then  due  the  defendants  six  hundred  and  fifty  dollars,  a 
sum  in  excess  of  the  entire  value  of  the  farm.  Hence  there 
was  no  constructive  fraud  arising  from  this  transaction  for  the 
mother  had  a  right  to  pay  them  in  preference  to  some  other 
creditor. 

There  is  no  finding  that  the  personal  property  transferred 
was  subject  to  attachment  at  the  suit  of  creditors.  If  it  was 
not  attachable,  then  in  any  view  of  the  case  its  transfer  was 
not  in  law  a  fraud  upon  the  creditor.  The  orator  alleges 
fraud,  and  on  that  ground  seeks  relief.  In  general  the  obliga- 
tion of  proving  a  fact  rests  upon  the  party  who  substantially 
asserts  the  affirmative  of  the  issue.  i  Greenl.  Ev.  s.  74. 
With  the  possible  exception  of  a  conveyance  to  the  wife  by  the 
husband  a  party  who  attacks  a  conveyance  as  fraudulent  as  to 
creditors,  must  establish  all  the  facts  requisite  to  make  it 
thus  fraudulent  either  in  fact  or  in  law. 

*'  The  law  in  no  case  presumes  fraud.  The  presumption  is 
always  in  favor  of  innocence,  and  not  of  guilt.  In  no  doubtful 
matter  does  the  court  lean  to  the  conclusion  of  fraud.  *  ♦  * 
The  facts  constituting  the  fraud  must  be  clearly  and  conclu- 
sively established.     Circumstances  of  mere  suspicion  will  not 
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warrant  the  conclusion  of  fraud.     If  the  case  made  out  is  con- 
sistent with  fair  dealing  and  honesty,  a  charge  of  fraud  fails." 

Kerr  on  Fraud,  (Ed.  1872,)  382-5  ;  Waite  Fraud.  Conv. 
8.  271  ;  Bradish  v.  Bliss^  35  Vt.  326;  Wolcott y .  Hamilton. 
61  Vt.  79.  It  was  therefore  incumbent  upon  the  orator  to 
establish  that  the  personal  property  was  attachable  and  thus 
a  subject  for  conveyance  which  might  be  fraudulent  as  to  the 
creditors.  Not  having  done  this,  he  has  failed  to  establish 
any  ground  for  recovery  arising  from  the  transfer  of  the 
personal  property. 

Again,  assuming  that  the  personal  property  at  the  time  of 
the  transfer,  was  attachable,  this  action  cannot  be  maintained 
because  of  such  transfer,  although  the  value  of  the  real  and 
personal  property,  at  the  time  of  the  conveyance  was  in  ex- 
cess of  the  sum  then  due  the  defendants,  because  the  case 
shows  that  at  the  date  of  the  death  of  orator^s  intestate  and 
before  the  commencement  of  this  suit,  the  value  of  the  ser- 
vices of  the  defendants  in  payment  of  which  it  had  been  un- 
derstood for  many  years  such  conveyance  should  be  made, 
amounted  to  a  sum  equal  to  the  value  of  all  the  property  con- 
veyed. This  phase  of  the  case  was  so  recently  and  fully  dis- 
cussed in  Kelsey  v.  Kelley^  62^  Vt.  41,  that  there  is  no  occa- 
to  renew  the  discussion  here. 

Decree  reversed  and  case  remanded  with  mandate  to  dis" 
miss  the  bill  with  costs  to  the  defendants. 
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RANSOM  MERRILL  v.  WILLIAM  G.  FISH. 


October  Term,  1895. 


Entire  contract.      Assent  to  non-performance.      Evidence. 


1.  If,  before   the  expiration   of  a  contract  to  work   for   a  given 

term,  the  plaintif!  quits  with  the  consent  of  the  defendant, 
the  defendant  is  liable  for  the  service  rendered  according  to 
the  contract  rate. 

2.  The  plaintiff  quit  before  the  expiration  of  the  contract  term 

and  demanded  pay  for  what  he  had  done,  to  which  the  de- 
fendant replied  that  he  would  not  pay  him  until  the  full  ex- 
piration of  the  term.  Held^  that  this  was  sufficient  evi- 
dence that  the  defendant  assented  to  the  plaintifTs  leaving. 

3.  The  defendant  promised  the  defendant  to  pay  him  his  wages 

from  time  to  time  as  he  could.  Held^  that  the  plaintiff 
might  recover  for  what  had  accrued  up  to  the  time  of  his 
leaving  upon  proof  that  he  had  demanded  his  pay  and  that 
plaintiff  then  had  the  money  with  which  to  pay  him. 

Exceptions  from  the  city  court  for  the  city  of  Rutland. 
The  action  was  general  assumpsit,  the  plea,  the  general 
issue,  and  the  trial  by  court. 

The  evidence  of  the  plaintiff  tended  to  show  that  he  con- 
tracted with  the  defendant  to  work  for  him  for  a  term  of 
twelve  months  from  the  fifteenth  of  day  November,  1894,  ^^^ 
the  sum  of  one  hundred  and  sixty-five  dollars  and  that  the  de- 
fendant was  to  pay  him  his  wages  from  time  to  time  as  they 
were  earned ;  that  he  worked  for  the  defendant  until  June 
25,  1895,  and  at  that  time  quit  work  for  the  reason  that  the 
defendant  would  not  pay  him  as  fast  as  he  desired. 

The  defendant  claimed  that  he  was  to  pay  the  plaintiff  his 
wages  from  time  to  time  as  he  could  and  that  he  had  upon 
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every  occasion  when  the  plaintiff  had  demanded  any  money 
paid  him  what  he  could  up  to  the  time  that  the  plaintiff  left.  It 
was  conceded  that  on  or  about  July  first  the  plaintiff  made  a 
demand  upon  the  defendant  for  the  balance  due  him  for  labor 
and  that  the  defendant  replied  by  letter  that  he  would  not 
pay  the  plaintiff  anything  more  until  the  end  of  the  time  for 
which  the  contract  for  labor  was  made,  viz.,  November  15, 

1895. 

The  defendant  admitted  that  on  the  sixth  day  of  July  when 
he  made  this  reply  to  the  plaintiff  and  before  the  plaintiff 
commenced  this  suit  he  had  four  hundred  dollars  in  cash, 
which  he  then  deposited  to  his  own  credit  in  the  savings 
bank. 

It  appeared  further  that  the  defendant  was  a  man  of  con- 
siderable means  and  the  owner  of  a  valuable  farm. 

The  court  found  as  a  fact  that  the  contract  as  to  payment 
was  as  claimed  by  the  defendant,  and  further  that  there  was 
due  the  plaintiff  at  the  contract  rate,  for  labor  performed  at 
the  time  he  quit  work,  twenty-seven  dollars  and  thirty-six 
cents. 

Upon  these  facts  the  court  rendered  judgment  for  the  de- 
fendant and  the  plaintiff  excepted. 

Butler  &  Molony  for  the  plaintiff. 
A.  G,  Cooledpre  for  the  defendant. 

The  contract  was  entire  and  performance  was  a  condition 
precedent  to  the  right  of  the  the  plaintiff  to  damand  pay- 
ment. Winn  V.  Southgate^  17  Vt.  355  ;  Rif>ley  v.  Cfiipman^ 
13  Vt.  268. 

TAFT,  J.  The  plaintiff  agreed  to  work  for  the  defend- 
ant one  year,  beginning  November  15,  1894,  ^^^  ^"^  hun- 
dred and  sixty-five  dollars ;  the  defendant  agreed  to  paj- 
him    from    time  to  time   as  he   could.       The  plaintiff  aban- 
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doned  the  defendant's  service  June  25,  1895,  and  about  the 
first  day  of  July  following  demanded  the  amount  he  claimed 
was  due  him  under  the  contract.  The  defendant  in  response 
to  the  demand  wrote  him  that  he  would  not  pay  him  any 
more  until  the  year  of  the  hiring  had  expired.  We  construe 
this  as  a  promise  to  pay  at  that  time  at  the  contract  price. 
This  is  sufficient  evidence  that  the  defendant  assented  to  the 
plaintiffs  leaving.  An  offer  to  pay  for  services  performed 
at  the  contract  price,  in  case  the  laborer  has  left  the  employ- 
er's service,  is  a  waiver  of  the  forfeiture  of  the  wages,  if  there 
was  one.  In  such  case,  the  laborer  recovers  for  his  services 
j[>ro  rata,  Rogers  v.  Steele^  24  Vt.  513  ;  Patnote  v.  San- 
dersy  41  Vt.  66;  Boyle  v.  Parker^  46  Vt.  343.  The  de- 
fendant consenting  to  a  termination  of  the  contract  the  plain- 
tiff is  entitled  to  recover  according  to  the  terms  of  the  con- 
tract. The  defendant  was  to  pay  as  he  could.  It  appears 
by  the  exceptions  that  prior  to  the  bringing  of  the  suit,  the 
defendant  could  pay ;  the  plaintiff  is  entitled  to  recover  the 
amount  due  him  under  the  contract,  with  interest  since  the 
date  of  the  writ,  viz.,  twenty-nine  dollars. 

yndgment  reversed  and  judgme^it  for  the  plaintiff. 
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A.  G.  KENDALL  ET  AL.,  v.  H.  L.  ALDRICH. 


May  Term,  1896. 


Mandamus,      Discretionary  -with  court.      Costs.    No  of- 
set  except  between  the  same  parties. 


1.  In  mandamus  to  amend  the  record  of  a  justice,  the  court  has 

discretion  to  refuse  the  writ  when  it  appears  that,  if  granted, 
the  amendment  would  not  ultimately  benefit  the  petitioner. 

2.  But,  it  appearing  that  the  record  ought  to  have  been  as  claimed 

by  the  petitioner,  no  costs  were  allowed  either  party. 

3.  An  offset  is  not  available  at  law  unless  the  parties  are  identi- 

cal. 

Petition  for  mandamus  to  correct  the  record  of  a  justice  of 
the  peace.     Heard  at  the  May  term,  1896. 

F.  C.  Davis  for  the  petitioners. 

Geo.  L.  Fletcher  for  the  defendant. 

There  could  be  no  offset,  for  the  parties  were  not  mutual. 
Phelps  V.  Buckley,  20  Vt.  17;  Clough  v.  Cloughy$sVt 
360 ;  Brush  v.  Hurlburt,  3  Vt.  46 ;  Bragg  v.  Fletcher^  20 
Vt.  351 ;  Johnson  v.  Kelley,  67  Vt.  386;  Leavenworth  v. 
Lapham,  $  Vt.  208;  2  Spelling,  Mand.,  s.  1377;  Free 
Press  Association  v.  Nichols  et  als.y  45  Vt.  18. 

The  writ  of  mandamus  will  be  w^ithheld  when  it  would 
not  avail  the  petitioner.  /fall  v.  Grossman,  27  Vt.  297; 
Brush  V.  Hurlburt,  3  Vt.  46 ;  Perkins  v.  Cummings,  66 
Vt.  488. 
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ROWELL,  J.  This  is  a  petition  for  a  mandamus  to 
compel  a  justice  to  correct  his  record  in  a  case  tried  before 
him  in  which  one  Spaulding  was  plaintiff  and  the  petition- 
ers were  defendants.  The  action  was  debt  on  a  recogniz- 
ance of  twenty  dollars,  entered  into  by  the  petitioners  in  a 
proceeding  before  another  justice  in  which  the  petitioner, 
Amos  G.  Kendall,  and  his  wife  were  plaintiffs  and  said 
Spaulding  was  defendant,  wherein  judgment  was  rendered 
for  the  defendant  for  eleven  dollars  and  ninety-eight  cents. 
In  the  first-mentioned  action  the  defendants  pleaded,  among 
other  pleas,  to  the  jurisdiction,  for  that  scire  facias  can 
be  brought  only  to  the  court  in  which  the  judgment  was  ren- 
dered ;  and,  in  offset,  a  justice  judgment  exceeding  twenty 
dollars,  recovered  by  the  petitioner,  Amos  G.  Kendall,  and 
his  wife  against  said  Spaulding. 

Seasonably  after  judgment  against  them  in  the  first-men- 
tioned action,  the  petitioners  "read  to"  the  court,  as  the  rec- 
ord says,  an  afiidavit,  setting  forth  that  the  plea  in  offset  was 
made  in  good  faith,  and  asked  for  an  appeal,  which  was  de- 
nied, the  justice,  as  the  record  says,  ^'believing  the  affi- 
davit was  not  made  in  good  faith,  and  that  the  offset  was 
not  such  as  the  court  had  jurisdiction  over." 

The  petitioners  claim  that  the  case  was  appealable,  both 
because  of  the  plea  to  the  jurisdiction  and  the  plea  in  offset, 
and  seek  to  have  the  record  amended  in  divers  particulars, 
and  especially  so  as  to  show  that  said  affidavit  was  -filed  wtth 
the  justice  instead  of  "read  to"  him,  and  also  so  as  to  show 
that  they  seasonably  offered  sufficient  security  for  an  appeal, 
the  record  stating  to  the  contrary. 

The  plea  that  is  called  to  the  jurisdiction,  did  not  make  the 
action  appealable,  for  the  action  was  noX.  scire  facias^  but  debt ; 
nor  does  the  plea  set  up  the  authority  of  a  court  in  excuse 
or  justification,  as  claimed.  As  to  the  judgment  pleaded  in 
offset,  two  of  the  petitioners  are  not  parties  to  it,  and  there- 
fore they  cannot  avail  themselves  of  it  at  law  as  an  offset, 
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for  there  is  no  legal  mutuality  between  them  and  Spaulding 
in  respect  of  it.  This  court  having  a  discretion  in  the  mat- 
ter, will  not  require  an  amendment  that  can  avail  the  party 
nothing.     Hall  v.  Crossmatij  27  Vt.  297. 

The  petition  is  therefore  dismissed,  but  without  costs,  as 
was  done  in  the  case  cited,  for  we  are  satisfied  from  the 
testimony  that  the  petitioners  did  seasonably  offer  sufficient 
security  for  an  appeal,  and  that  the  record  ought  to  have  so 
stated.  It  is  also  apparent  that  the  affidavit  was  sufficiently 
brought  to  the  attention  of  the  court  to  answer  the  statute, 
and  the  justice  ought  to  have  treated  it  as  filed,  and  made 
his  record  accordingly. 


Digitized  by  VjOOQ IC 


Vt.]  ST.  JOHNSBURY  v.  CONCORD.  481 

TOWN  OF  ST.  JOHNSBURY 

V. 

TOWN  OF  CONCORD. 


May  Term,  1896. 


Paufer.     Residence.      What  is  necessary  to  continue  when 
physically  absent. 


1.  To  retain  a  residence  under  the  pauper  law  there  must  be  a 

definite  intention  to  return  and  a  place  to  which  the  person 
has  a  right  to  return,  and  the  right  of  an  emancipated  child 
to  return  to  his  mother's  house  is  not  such  a  right. 

2.  So  where  the  pauper  left  his  mother's  home  and  went  into 

another  state  to  seek  employment,  intending  to  remain  so 
long  as  that  employment  should  prove  profitable,  found 
work,  married  and  lived  there  until  his  employment  ceased, 
this  would  interrupt  his  residence  in  the  town  from  which 
he  went. 

General  assumpsit.  Heard  upon  the  report  of  a  referee  at 
the  September  term,  1895,  Caledonia  county,  Boss,  C.  J., 
presiding.  Judgment  for  the  plaintiff  ;pro  forma.  The 
defendant  excepts. 

The  plaintiff  sued  for  the  support  of  a  pauper.  The  pauper 
was  an  only  son.  His  father  by  will  left  all  his  property  to 
the  mother  during  her  life,  und  what  might  remain  at  her 
death  to  the  son.  This  property  consisted  mostly  of  a  farm 
and  stock  in  the  town  of  St.  Johnsbury  which  was  sold  and 
the  proceeds  invested  in  a  village  residence  in  the  town  of  Con- 
cord. In  October,  1857,  the  mother  and  pauper,  who  was 
3a 
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then  of  age,  moved  onto  the  place  in  Concord,  and  continued 
to  reside  there  as  one  family  until  April,  i860,  when  the 
pauper  went  to  Manchester,  N.  H.  It  was  not  claimed  that 
the  pauper  had  a  residence  in  Concord,  if  this  removal  to 
Manchester  interrupted  the  continuity  of  his  residence  there 
at  that  time,  and  this  was  the  question  litigated.  Upon  this 
point  the  referee  found  the  following  facts  : 

**  Early  in  the  month  of  April,  i860,  being  out  of  employ- 
ment, said  Moses  went  to  Manchester,  N.  H.,  to  seek  employ- 
ment at  his  trade  as  a  moulder,  taking  with  him  his  <  kit  of 
tools'  and  an  extra  suit  of  clothes  but  leaving  some  of  his 
clothing,  including  his  'best  suit,' 'at  his  then  home  at  his 
mother's  house. 

<'On  the  day  after  his  arrival  at  Manchester  he  obtained  em- 
ployment, and  continued  to  work  there  until  about  the  first  of 
August,  i860.  On  tbe  8th  day  of  July,  i860,  while  at  Man- 
chester, he  married  a  young  girl  sixteen  years  of  age,  who 
was  then  a  weaver  in  one  of.  the  factories  in  that  city  but 
whose  home  was,  at  the  time  of  her  marriage,  in  North  Gro- 
ton,  N.  H. 

* 'Before  his  marriage  said  Moses  boarded  and  occupied  a 
room  at  some  boarding-house  in  Manchester,  and  after  his 
marriage  his  wife  went  to  his  boarding-house  to  live  there 
with  him  as  boarders,  and  they  so  continued  to  live  there  un- 
til about  the  first  of  August,  i860,  when  he,  being  again  out 
of  employment,  with  his  wife,  went  to  her  father's  in  North 
Groton  for  a  short  visit  on  their  way  to  his  mother's  place  in 
Concord.  After  having  made  their  visit  of  a  few  days*  dura- 
tion, they  went  to  Concord,  to  his  mother's  house,  and  took  up 
their  residence  there,  occupying  the  same  room  that  he  had 
occupied  before  he  went  to  Manchester." 

Geo.  N.  Dale  for  the  defendant. 

The  pauper  was  a  resident  of  Manchester,  while  there. 
Mtddlebury  v.  Waltham^  6  Vt.  202 ;  Barton  v.  Irasburgh^ 
33  Vt.  160  ;  Jamaica  v.  Toivnshend^  19  Vt.  268  ;  Sharon  v. 
Cabot^  29  Vt.  394. 

The.  pauper  had  no  right  to  return  to  his  mother's  home. 
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Berlin  v.   Worcester^  50  Vt,  23  ;   Jericho  v.  Burlington^  66 
Vt.  529 ;  Londonderry  v.  Landgrovc^  66  Vt.  264. 

W.  P.  Stafford  and  Harry  Blodgett  for  the  plaintiff. 

A  careful  analysis  of  all  the  cases  shows  that,  while  the 
pauper  had  not  perhaps  a  strictly  legal  right  to  return  to  his 
mother's  house  against  her  objection,  his  residence  remained 
there.  Middlebury  v.  Waltham^  6  Vt.  202  ;  Newbury  v. 
Thomfson^  7  Vt.  410 ;  Jamaica  v.  Townshendy  19  Vt.  270 ; 
Hulett  V.  Huletty  37  Vt.  585  ;  Jericho  v.  Burlington,  66  Vt. 
530;  Possv.  BosSy  103  Mass.  575;  Mitchell  v.  U.  S.y  31 
Wall.  350;  Desmore  v.  U.  S.y  93  U.  S.  605  ;  Ringgold  y. 
Barley y  59  Am.  Dec.  11 1. 

TAFT,  J.  The  pauper  went  to  Manchester,  N.  H.,  to 
seek  employment  upon  his  own  account,  and  for  his  own 
benefit.  He  intended  to  remain  away  so  long  as  he  could 
make  it  profitable,  and  so  long  as  he  had  work.  He  found 
employment,  followed  it,  married  a  wife,  lived  with  her,  and 
continued  there  until  his  employment  ceased.  When  he  went 
to  Manchester  he  had  no  present  definite  intention  of  re- 
turning to  Concord.  He  had  no  home  in  Concord  to  return  to 
as  a  matter  of  right  and  the  case  does  not  show  that  there  was 
any  understanding  between  him  and  his  mother  that  he  should 
return  to  her  house.  The  referee  finds  that  he  had  no  more 
right  to  return  to  his  mother's  house  than  any  emancipated 
child  has  to  return  to  the  house  of  its  parents.  This  in  a  le- 
gal sense  is  not  a  right.  To  retain  a  residence  within  the  mean- 
ing of  the  pauper  law,  there  must  be  a  definite  intention  to 
return  and  a  place  to  which  the  person  has  a  right  to  return. 
Jericho  V,  Burlington,  66  Vt.  529.  The  only  sensible  con- 
clusion to  which  we  can  consistently  come,  is,  that  the  pauper 
was  a  resident  of  Manchester  and  his  residence  in  Concord  was 
interrupted  by  it.  Under  this  holding  it  is  conceded  that  the 
defendant  is  not  liable. 

Judgment  reversed  and  judgment  for  the  defendant. 
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EDWARD  C.  CROSBY  ET  AL. 

V. 

VILLAGE  OF  BRATTLEBORO. 


May  Term,  1896. 


Apfeal  from  sewer  assessment  of  bailiffs.      When   afpeU 
lant  must  -file  bond. 


The  charter  of  the  defendant  village  provides  that  in  case 
a  private  individual  desires  to  enter  a  public  sewer,  he 
shall  apply  to  the  bailiffs,  who  shall  determine  the  amount 
upon  the  payment  of  which  he  may  enter  such  sewer ;  that 
if  the  individual  be  dissatisfied  with  the  amount,  he  may 
appeal  to  the  county  court  and  that  in  case  of  such  appeal 
he  may  enter  the  sewer  at  once  upon  the  filing  of  a  bond. 
Held^  that  no  bond  need  be  filed  unless  iW  appellant  de- 
sires to  enter  the  sewer  before  the  determination  of  his 
appeal. 

Appeal  from  the  sewer  assessment  of  the  bailiffs  of  the 
village  of  Brattleboro.  The  defendant  moved  to  dismiss  for 
that  no  bond  had  been  filed.  Heard  upon  this  motion  at  the 
March  term,  1896,  Windham  county,  Munson,  J.,  presid- 
ing.    Motion  overruled.     The  defendant  excepts. 

Clark  C  Fitts  for  the  defendant. 

Waterman  y  A/artin  i£r  Hitt  for  the  petitioner. 

ROWELL,  J.  This  is  an  appeal  from  an  assessment  by 
the  bailiffs  of  the  village  of  Brattleboro  in  respect  of  the  peti- 
tioner's private  sewer  entering  a  common  and  public  sewer. 
The  defendant  moved  to  dismiss  the  petition,  for  that  the  peti- 
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tioners  did  not,  at  the  time  of  the  filing  of  their  appeal,  file  a 
bond  for  the  payment  of  such  assessments  as  might  be  finally 
ordered  and  the  costs,  pursuant  to  s.  2,  No.  170,  Acts  of 
1894,  which  is  in  addition  to  No.  254,  Acts  of  1872,  whereby 
the  village  is  incorporated. 

The  Act  of  1894  provides  that  every  person  whose  particu- 
lar drain  or  sewer-pipe  shall  thereafter  enter  any  common 
sewer  or  main  drain  previously  built,  who,  in  the  opinion  of 
the  bailiflTs,  shall  receive  benefit  thereby  for  draining  his 
premises,  shall  be  liable  to  contribute  his  just  share  for  so  en- 
tering such  common  sewer  or  main  drain,  and  that  on  appli- 
cation to  the  bailiffs  to  enter  any  main  drain  or  sewer,  they 
shall  fix  the  assessment  required,  and  that  any  person  dis- 
satisfied with  such  assessment  may  appeal  to  the  county 
court  in  the  manner  provided  by  certain  sections  of  the  Act 
of  1872,  and  in  case  of  such  appeal  may  at  once  enter  such 
main  drain  or  sewer,  provided  he  files  a  bond  as  required  by 
the  act. 

In  this  case  the  petitioners  did  not  apply  to  the  bailiffs  to 
enter  a  main  drain  or  sewer,  but  on  the  contrary  the  bailiffs > 
as  the  petition  alleges,  without  notice  to  the  petitioners,  dis- 
connected their  private  sewer  system  and  connected  the 
same  with  the  new  sewer  or  drain  constructed  by  the  bailiffs, 
their  right  to  do  which  the  petitioners  deny ;  and  feeling 
themselves  aggrieved  thereby,  and  also  by  the  amount  of 
the  assessment,  they  preferred  this  petition. 

It  is  evident  that  the  case  does  not  come  within  the  Act  of 
1894  in  respect  of  filing  a  bond.  That  act  requires  a  bond 
only  when  application  is  made  to  the  bailiffs,  and  then  only 
as  a  pre-requisite  to  the  right  of  at  once  entering  the  main 
drain  or  sewer  in  case  of  an  appeal.  If  the  applicant  does 
not  wish  to  enter  at  once,  he  need  not  file  a  bond  on  appeal, 
although  he  is  the  appellant. 

Judgment  affirmed  and  cause  remanded, 

Taft,  J.,  being  engaged  in  county  court,  did  not  sit. 
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FRANK  W.  WATKINS  v.  WALLACE  S.  RIST. 


May  Term,  1896. 


Evidence,      What  is  rebuiial. 


1 .  In  an  action  of  trespass  on  the  freehold,  the  question  being 

whether  the  cattle  of  the  defendant  escaped  into  the  plain- 
tifi*s  pasture  through  a  particular  gap  in  the  defendant's  fence, 
evidence  on  the  part  of  the  plaintiff  that  the  gap  was  there 
at  a  certain  time  is  not  rebuttal,  although  it  may  tend  to  con- 
tradict the  testimony  of  the  defendant. 

2.  The  defendant  might  show  upon  the  question  of  damages  that 

the  feed  in  his  own  pasture  was  so  good  that  his  cattle  would 
not  be  likely  to  resort  to  that  of  the  plain tiS  for  the  purpose 
of  feeding. 

Trespass  on  the  freehold.  Plea,  the  general  issue.  Trial 
by  jury  at  the  December  term,  1895,  Windsor  county, 
R0WEI.L,  J.,  presiding.  Verdict  and  judgment  for  the  de- 
fendant.    The  plaintiff  excepts. 

Gilbert  A*  Davis  for  the  plaintiff. 

The  scarcity  or  abundance  of  feed  in  the  defendant's  pas- 
ture was  immaterial.  The  error  in  its  admission  could  not 
be  cured  by  the  charge.  C  &  P,  R.  7?.  Co,  v.  Baxter ,  32 
Vt.  805  ;  Sterling  v.  Sterlings  41  Vt.  80  ;  State  v.  Header^ 
54  Vt.  126;  Hallv,  Jones,  55  Vt.  297. 

W,   W,  Stickney  and  J,  G,  Sargent  for  the  defendant. 

Testimony  as  to  feed  in  the  defendant's  pasture  was  prop- 
erly admitted.  Richardson  v.  Turnpike  C<?.,  6  Vt.  496; 
Ar7nstrong  v.  Noble,  55  Vt.  428. 
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THOMPSON,  J.  This  was  an  action  of  trespass  on  the 
freehold.  In  the  opening  of  his  case,  plaintiff  introduced 
evidence  tending  to  prove  that  the  defendant's  animals  es- 
caped from  his  pasture  into  the  plaintiff's  through  a  certain 
gap  in  the  defendant's  fence.  This  was  the  trespass  for 
which  the  plaintiff  sought  to  recover. 

The  defendant  testified  in  his  opening,  that  he  went  over 
his  fence  in  the  spring  of  the  year  in  question,  and  left  it  in 
a  fair  condition  to  stop  cattle  and  with  no  gaps  in  it ;  that  he 
went  over  it  a  little  while  before  the  arbitrators  were  there, 
and  that  it  was  all  right  then ;  that  he  looked  to  see  if  cattle 
had  been  through  it  and  found  no  gaps  nor  tracks  ;  and  that 
when  the  arbitrators  were  there  he  found  its  condition  about 
the  same.  In  rebuttal,  the  plaintiff  offered  to  show  by  one 
of  the  arbitrators,  that  when  he  was  there,  there  was  a  gap 
in  the  defendant's  fence  at  the  place  claimed  by  the  plaintiff. 
The  evidence  offered  was  excluded  as  out  of  time.  The 
plaintiff  now  insists  that  this  was  error. 

The  rules  of  practice  require  the  plaintiff  in  his  opening  to 
put  in  all  his  evidence  in  support  of  the  issues  which  he  then 
makes  in  the  case,  and  only  allow  him*  in  rebuttal  to  introduce 
evidence  to  meet  and  disprove  issues  first  raised  in  the  case 
by  the  defendant's  evidence.  The  plaintiff's  evidence  did  not 
tend  to  show  nor  did  he  claim,  that  defendant's  animals  es- 
caped into  the  plaintiff's  pasture  in  any  way,  except  through 
the  one  certain  gap  in  the  fence  located  and  described  by  the 
evidence  introduced  by  the  plaintiff  in  the  opening  of  the 
case.  Hence,  the  testimony  of  the  defendant  raised  no  new 
issue,  but  only  tended  to  prove  the  non-existence  of  the  gap 
in  the  fence  as  claimed  by  the  plaintiff.  The  court  below, 
therefore,  properly  excluded  the  evidence,  although  in  its 
discretion,  it  might  have  admitted  it.  Stevens  v.  Dudley^ 
56  Vt.  158. 

The  evidence  tending  to  show  the  condition  of  the  feed  in 
defendant's  pasture  during  the  lime  in   question,  was  prop- 
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erly  admitted.  The  plaintiff  claimed  that  the  defendant's 
animals  had  depastured  his  premises  "for  divers  long  spaces 
of  times."  It  bore  upon  the  probability  of  the  truth  of  this 
claim.  It  thus  bore  only  upon  the  question  of  damages.  It 
is  to  be  presumed  that  its  effect  was  properly  limited  by  the 
charge  to  the  jury.  In  view  of  the  verdict  it  was  also  harm- 
less to  the  plaintiff  as  the  jury  must  have  found  that  the  ani- 
mals escaped  through  the  plaintifTs  fence  and  by  reason  of 
his  fault. 

Judgment  affirmed. 


WOODSTOCK  BURYING  GROUND  ASSOCIATION 


JOHN  W.  HAGER. 


May  Term,  1896. 


Nuisance.      What  Constitutes. 


That  a  lot  in  a  cemetery  is  "unsightly  and  disfigured  and  needed 
to  be  filled  and  graded  to  put  it  in  proper  and  suitable  con- 
dition" does  not  make  it  a  nuisance. 

Case.  Plea,  the  p:eneral  issue.  Trial  by  court  at  the  De- 
cember term,  1895,  Rowell,  J.,  presiding.  Judgment  upon 
the  facts  found  for  the  defendant.     The  plaintiff  excepts. 

W.  C.  French  for  the  plaintiff. 

F.  C  Davis  for  the  defendant. 
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TAFT,  J.  This  action  is  one  of  case.  The  plaintiff's  claim 
is  that  *'by  reason  of  condition  of  the  defendant's  lot,  it  be- 
came and  was  a  nusans,  and  that  it  (the  plaintiff)  had  a  right 
to  recover  as  damage  caused  by  such  nusans,  the  cost  of  filling 
the  lot."  The  court  found  that  the  defendant's  lot  *'  was  un- 
sightly and  disfigured  and  needed  to  be  filled  and  graded  to 
put  it  in  proper  and  suitable  condition."  This  is  not  synony- 
mous with  nor  equivalent  to  a  finding  that  the  lot  became  and 
was  a  nusans.  The  law  will  not  declare  a  thing  a  nusans  be- 
cause it  is  unsightly  and  disfigured  nor  because  it  is  not  in  a 
proper  and  suitable  condition,  nor  because  it  is  unpleasant  to 
the  eye  and  a  violation  of  the  rules  of  propriety  and  good 
taste,  nor  because  the  property  of  another  is  rendered  less 
valuable.  No  fanciful  notions  are  recognized.  The  law  does 
not  cater  to  men's  tastes,  nor  consult  their  convenience 
merely.  It  guards  and  upholds  their  material  rights  and 
shields  them  from  unwarrantable  invasion.  In  the  absence 
of  a  finding  that  the  lot  was  a  nusans,  the  judgment  below  was 
correct.  Had  the  finding  been  that  the  lot  was  a  nusans,  we 
do  not  pass  upon  the  question  of  the  plaintiff's  right  of  recov- 
ery, as  it  is  unnecessary. 

Judgment  affirmed. 
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JOHN  JONES 

V. 

P.  J.  DILLIHANTY  AND  TRUSTEE. 


October  Term,  1895. 


Trustee  process.     Absent  defendant.     Service. 


In  trustee  process  against  an  absent  defendant,  service  need  not 
necessarily  be  made  b}'  delivery  of  copy  without  the  state 
under  V.  S»,  s.  1641,  but  the  plaintiff  may,  at  his  election, 
proceed  by  notice  by  publication  under  the  statutes  in  force 
vsrhen  V.  S.,  s.  1641  was  enacted. 

Exceptions  from  the  city  court  of  Rutland.  Assumpsit. 
The  defendant  resided  in  the  state  of  New  York,  and  the 
only  service  upon  him  was  by  leaving  a  copy  for  him  with 
the  trustee  and  by  publication.  Judgment  against  the  prin- 
cipal defendant  by  default  and  against  the  trustee  upon  his 
disclosure.  The  trustee  objected  that  sufficient  service  had 
not  been  made  upon  the  defendant  and  excepted  to  the  judg- 
ment of  the  court  overruling  this  objection. 

F.  S.  Piatt  for  the  trustee. 

The  judgment  against  the  principal  defendant  without 
notice  is  not  binding  upon  him  and  would  not  protect 
the  trustee.  Wardv,  Boyce^  80  Hun.  499;  Martin  v.  C 
V.  Rd.  Co.  J  50  Hun.  347  ;    Osgood  v.  McGinn^  61  N.  Y. 

542. 

Jofies  iS:  Rice  for  the  plaintiff. 
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The  judgment  is  a  full  protection  to  the  trustee.  Seward 
V.  Hefflin^  20  Vt.  144,  150;  Spafford  v.  Page^  15  Vt.  490; 
Nichols  V.  Hoofer^  61  Vt.  295  ;  Gray  v.  Delaware  dc  Hud- 
son Canal  Co.^  5  Abb.  N.  S.  131. 

START,  J.  The  action  was  commenced  by  trustee  pro- 
cess, returnable  before  the  city  court  of  Rutland.  The 
principal  defendant  being  a  non-resident  and  absent  from 
the  state,  the  writ  was  served  on  him  by  leaving  a  copy 
thereof  with  the  trustee,  as  is  required  by  V.  S.,  s.  1319. 
The  court  continued  the  cause,  pursuant  to  V.  S.,s.  1645, 
for  notice  to  the  defendant,  and  judgment  was  finally  rend- 
ered against  him  by  default,  and  the  trustee  adjudged  liable. 
The  only  question  presented  for  consideration  by  counsel  for 
the  trustee,  is  whether  notice  should  have  been  given  to  the 
defendant  by  serving  the  writ  upon  him  without  the  state,  as 
is  authorized  by  V.  S.,  s.  1641. 

This  section  provides,  that,  when  an  action  is  commenced, 
an  absent  defendant,  residing  or  being  without  the  state  so 
that  process  cannot  be  served  on  him,  may  be  notified  of  the 
pendency  of  such  action  and  given  opportunity  to  make  de- 
fense therein,  by  the  delivery  to  him  personally,  at  any  place 
without  the  state,  of  copies  of  the  process  and  pleadings,  and 
of  an  order  for  such  delivery,  stating  the  time  and  place 
when  and  where  he  is  required  to  appear,  all  under  the  hand 
of  the  clerk,  or  judge  of  the  court,  or  a  justice.  V.  S.,  s. 
1643,  was  enacted  at  the  same  time  as  section  1641  and  pro- 
vides that,  upon  such  notice,  so  given  to  a  party  at  least  twenty 
days  before  the  time  when  he  is  required  to  appear,  the 
same  proceedings  may  be  had,  so  far  as  to  affect  the  title  or 
right  to  the  possession  of  goods,  chattels,  rights,  credits, 
land,  tenements  or  hereditaments  in  the  state,  as  if  such  pro- 
cess or  pleading  had  been  served  on  a  party  in  this  state. 

These  sections  were  first  enacted  in  1878.  Before  their 
enactment  the  statute  did  not  provide  for  personal   notice  to 
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an  absent  defendant  by  service  of  the  process  or  pleadings 
upon  him  without  the  state,  but  did  contain  provisions  for 
appropriating  a  debt  due  from  a  resident  of  this  state  to  a 
non-resident  or  absent  person,  to  the  payment  of  debts  due 
from  such  non-resident  or  absent  person,  without  actual 
notice  to  him.  Such  debts  could  be  attached  on  trustee  pro- 
cess by  leaving  a  copy  of  the  writ  in  the  hands  of  the  trus- 
tee for  the  defendant.  V.  S.,  s.  1319.  If  the  writ  was  re- 
turnable before  the  county  court,  notice  was  required  to  be 
given  by  publication,  unless  it  appeared  to  the  court  that  the 
defendant  had  notice  of  such  service  of  the  writ  twelve  days 
before  the  sitting  of  the  court.  V.  S.,  s.  1644.  If  the  writ 
was  returnable  before  a  city  or  justice  court,  it  was  the  duty 
of  the  court  to  continue  the  cause  for  notice,  when  it  appeared 
to  the  satisfaction  of  the  court  that  the  defendant  was  out  of 
the  state  at  the  commencement  of  the  suit,  and  had  not  re- 
turned in  season  to  attend  the  trial.  V.  S.,  s.  1645.  But,  in 
all  such  cases,  when  judgment  was  rendered  against  such 
absent  defendant,  upon  default,  without  proof  of  personal 
notice,  execution  or  writ  of  possession  could  not  lawfully 
issue  until  the  plaintiff,  his  agent  or  attorney,  gave  security 
by  way  of  recognizance,  with  sufficient  surety,  taken  to  the 
absent  defendant  in  double  the  vahie  of  the  estate  or  money 
recovered  by  the  judgment,  conditioned  to  pay  such  sum  as 
should  be  recovered  by  such  absent  defendant  by  writ  of  re- 
view.    V.  S.,  ss.  1644-165 1. 

These  statutes  were  first  enacted  long  before  the  passage 
of  the  enactment  providing  for  the  service  of  the  process  or 
pleading  upon  an  absent  defendant,  without  the  state ;  and 
they  were  in  force  at  the  time  the  process  in  this  case  was 
served,  and  the  proceedings  had  before  the  court  below, 
unless  the  act  of  1878,  providing  for  service  of  process  or 
pleadings  without  the  state,  by  implication,  repealed  some 
of  them.  We  think  that  the  passage  of  this  act  did  not  have 
the  effect  to  repeal  any  of  the  statutes  then  in  force,  relating 
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to  the  appropriation  of  the  property,  rights  or  credits  of  a 
non-resident  or  absent  debtor,  situate  in  this  state,  to  the  pay- 
ment of  debts  due  from  him  ;  that  these  statutes  are  still  in 
force ;  and  that,  under  them,  the  property  of  an  absent  debtor 
may  be  appropriated  to  the  payment  of  debts  due  from  him, 
by  a  strict  compliance  with  their  provisions,  notwithstanding 
the  act  of  1878.  It  is  evident  that  one  of  the  purposes  of  the 
act  of  1878  was  to  enable  a  creditor,  if  he  so  elected,  to  give 
notice  to  an  absent  defendant  of  the  pendency  of  a  suit 
against  him,  by  service  of  process  or  pleadings  upon  him 
without  the  state,  and  thereby  obtain  an  execution  or  writ  of 
possession  without  entering  into  a  recognizance,  with  sure- 
ties, conditioned  as  is  provided  by  V.  S.,  ss.  1646-1652. 

The  act  of  1878  does  not  require  that  the  process  or  plead- 
ing shall  be  served  on  an  absent  defendant,  without  the 
state.  If  his  whereabouts  were  unknown,  it  would  be  im- 
possible to  do  so.  It  only  provides  that  they  may  be  served  ; 
and,  when  so  served,  the  same  proceedings  may  be  had,  so 
far  as  affecting  the  title  or  right  to  the  possession  of  goods, 
chattels,  rights,  credits,  land,  tenements  or  hereditaments  in 
this  state  is  concerned,  as  if  such  process  or  pleading  had 
been  served  on  the  party  in  this  state.  When  a  writ  is  served 
on  a  party  in  this  state,  execution  or  writ  of  possession  may 
lawfully  issue  without  giving  security  for  the  payment  of 
such  sum  as  may  be  recovered, by  writ  of  review.  Since  the 
passage  of  this  act,  a  party  plaintiff  may  have  his  writ  served 
on  an  absent  defendant,  without  the  state ;  and,  if  this  is 
done  and  judgment  is  recovered  upon  default,  or  otherwise, 
he  may  have  execution  and  appropriate  the  property  of  the 
debtor,  found  in  this  state  and  taken  on  the  original  writ  by 
attachment  or  trustee  process,  to  the  payment  of  the  judg- 
ment recovered,  without  giving  security  by  way  of  recogniz- 
ance, conditioned  for  the  payment  of  such  sum  as  the  absent 
defendant  might  recover  by  writ  of  review.  If  this  is  not 
done,  and  judgment  is  rendered  upon  default,  without  proof 
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that  the  absent  defendant  had  personal  notice  of  the  pendency 
of  the  suit,  execution  or  writ  of  possession  cannot  lawfully 
issue  until  such  security  is  given. 

We,  therefore,  hold  that  the  service  of  the  writ  and  pro- 
cedure in  the  court  below  were  in  conformity  to  the  manda- 
tory requirements  of  the  statute. 

yudgnient  affirmed. 


BRIDGET  KAVANAGH 

V. 

VERMONT  SAVINGS  BANK. 


May  Term,  1896. 


Savings  Bank.     Deposits  in  the  name  of  another.      V.  *$"., 

s.  408^. 


The  plaintiff  deposited  certain  sums  of  money  in  defendant  Sav- 
ings Bank  and  took  a  deposit  book  in  the  name  of  Mary 
Kavanajs^h.  This  book  plaintiff  subsequently  kept  in  her 
possession.  Mary  Kavanagh  upon  request  of  the  plaintiff 
declined  to  transfer  the  account  to  the  plaintiff  and  the 
plaintiff  thereupon  brought  this  suit.  Held^  that  the  case 
hhould  be  remanded  to  the  county  court  and  that  Mary 
Kavanagh  should  be  made  a  party  under  V.  S.,  4086,  so 
that  the  judgment  might  conclusively  determine  the  rights 
of  all  parties  interested. 

General  assumpsit.      Plea,  the  general  issue.      Trial   by 
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jury  at  the  September  term,  1895,  Windham  county,  Tyler^ 
J.,  presiding.  Verdict  and  judgment  for  the  defendant.  The 
plaintiff  excepts. 

Haskins  d:  Stoddard  for  the  defendant. 

The  money  deposited  belonged  to  the  plaintiff.  The  fact 
that  she  deposited  it  in  the  name  of  Mary  Kavanagh,  retain* 
ing  the  book  in  her  own  possession  and  control,  did  not 
ftinoant  to  a  gift  to  Mary.  If  the  defendant  has  the  plaintiff's 
money,  she  may  maintain  suit  for  it.  Broderick  v.  Waltham 
Savings  Bank^  109  Mass.  149 ;  Sherman  v.  New  Bedford 
Savings  Bank^  138  Mass,  581  ;  ScoU  v.  Berkshire  Savings 
Banky  140  Mass.  158;  Booth  v.  Bristol  Connty  Savings 
Banky  162  Mass.  456 ;  Kennebec  Savings  Bank  v.  Fogg^ 
83  Me,  374 :  Davis  v.  Lenawee  County  Savings  Bank^  53 
Mich.  163;  Robinson  v.  Ring^  72  Me.  140;  Beaver  "f. 
Beaver y  117  N.  Y.  421  ;  Pofe  v.  Burlington  Savings  Bank ^ 
56  Vt.  284;  2  Greenl.,  Ev.,  s.  117. 

Waterman y  Martin  &  Hitt  for  the  defendant. 

The  Savings  Bank  is  liable  to  its  depositor  upon  the  contract 
under  which  the  deposit  is  made  and  in  no  other  way.  The 
defendant  made  a  contract  with  Mary  Kavanagh  but  has  never 
made  a  contract  with  the  plaintiff,  therefore  the  plaintiff  cannot 
maintain  an  action  in  her  own  name.  Pofe  v.  Burlington 
Savings  Bafiky  56  Vt.  284 ;  17  Am.  and  Eng.  Enc.  of  Law, 
505;  Dixy,  M.  I,  Co,y  22  111.  272;  Whitwellw,  WijisloWy 
134  Mass.  343. 

The  deposit  in  the  name  of  Mary  Kavanagh  worked  a  per- 
fected gift  or  created  an  irrevocable  trust  in  her  favor.  How- 
ard V.  Savings  Bank,  40  Vt.  597  ;  Co7in.  River  Savings 
Bank  V.  Administrator  of  Allbee,  64  Vt.  571. 

MUNSON,  J.     The  plaintiff  deposited  certain  sums  of  her 
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own  money  with  the  defendant  in  the  name  of  Mary  Kavanagh, 
which  were  credited  in  a  book  issued  in  the  name  of  Mary  Kava- 
nagh  and  delivered  to  the  plaintiff.  Under  the  date  on  which  the 
first  of  these  deposits  was  made,  the  name  of  Mary  Kavanagh 
appears  in  a  book  kept  by  the  bank,  in  which  depositors  were 
required  to  sign  their  names  when  making  their  first  deposit. 
It  is  found  that  the  plaintiff  always  kept  the  deposit  book  in 
her  possession  and  under  her  control,  but  it  nevertheless  ap- 
pears that  Mary  Kavanagh  once  presented  the  book  and  drew 
a  portion  of  the  deposit.  Some  years  after  this,  the  plaintiff 
requested  Mary  Kavanagh  to  sign  a  transfer  of  the  account  to 
her,  which  she  refused  to  do.  The  plaintiff  brings  this  suit  to 
recover  the  amount  due  on  the  book,  and  the  bank  defends 
on  the  ground  that  its  contract  is  with  Mary  Kavanagh.  The 
judgment  below  was  for  the  defendant.  An  affirmance  of 
this  judgment  might  embarrass  the  plaintiff  in  the  enforcement 
of  any  equitable  right  she  may  have  to  the  deposit.  The  ren- 
dition of  a  judgment  for  the  plaintiff  would  not  be  determina- 
tive of  the  defendant's  liability  to  Mary  Kavanagh.  This  be- 
ing the  situation,  the  court  will  of  its  own  motion  reverse  the 
judgment  pro /orma  and  remand  the  case,  so  that  Mary  Kav- 
anagh may  be  cited  in  under  the  provisions  of  V.  S.,  4089,  and 
the  matter  be  disposed  of  in  this  proceeding  with  all  possible 
interests  represented. 

yudgmeni  reversed  pro  forma  and  cause  remanded. 

Start,  J.,  dissents. 

Taft,  J.,  absent  in  county  court. 


Digitized  by  VjOOQ IC 


Vt.]       MISSIONARY  SOCIETY  v.  EELLS  ET  AL.        497 


THE  DOMESTIC  AND  FOREIGN  MISSIONARY  SO- 
CIETY,  PROTESTANT   EPISCOPAL  CHURCH 
IN  THE  UNITED    STATES    OF  AMERICA 
ET  ALS.,  APTS., 

V. 

ISAAC  L.  EELLS,  A.  ELIZABETH  SPERRY  ET  AL. 


January  Term,  1896. 


Will,     Chancery  no  ^ower  to  probate.     May  act  in  aid 
of  Probate   Court, 


1.  Equity  has  no  jurisdiction  to  establish  a  suppressed,  destroyed 

or  spoliated   will,  for  by  our  present  statutes  the  probate 
court  has  exclusive  jurisdiction  of  the  probate  of  wills. 

2.  Equity  had   such   power   at  common   law  *and   in  Vermont 

until  taken  away  by  legislative  enactment. 

3.  The  court  of  chancery  may  still  act  in  aid  of  the  probate  court 

as  by  preserving  the  property  by  injunction   pending  the 
proceedings  to  probate. 

4.  But  the  fact  that  resort  is  had  to  that  court  for  temporary  or 

ancillary  rehef  gives  it  no  jurisdiction  over  the  probate  of 
the  will. 

Bill  in  equity.  Heard  upon  the  demurrer  of  the  defend- 
ants at  the  June  term,  1895,  Addison  county.  Ross, 
Chancellor,  sustained  the  demurrer  fro  forma.  The  orators 
appeal. 

C,  M,   Wilds  and  W.  H,  Bliss  for  the  orator. 

Chancery  has  jurisdiction  to  establish  destroyed  or  sup- 
33 
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pressed  wills,  i  Story  Eq.,  s.  254;  Thornton  Lost  Wills, 
42-43;  3  Red.,  Wills,  16;  i  Perry  Trusts,  s.  183;  Afar- 
qnis  of  Winchester's  case^  Coke,  part  6,  p.  22,  K.  B. ;  Netier 
V.  Brett,  Cro.  Car.  395  ;  Buchanan  v.  Matlock,  8  Humph. 
390;  Htibergham  v.  Vincent,  2  Veasey  204,  209;  Mar- 
riot  V.  Marriott  Gilb.  Eq.  Cas.  203;  Ethcringham  v. 
Etheringham,  Aleyn  2  ;  Hamden  v.  Hamden,  3  Bro.  P.  C. 
550;  Dalston  v.  Coatsworth,  i  P.  W.  731;  Tucker  v. 
Phipps,  3  Atk.  359:  Anderson  v.  Irwin,  loi  111.  411; 
Bailey  w.  Stiles,  i  Green's  Ch.  220;  Hall  v.  Allen^'^i  Wis. 
691 ;  Harris  v.  Tisereau,  52  Ga.  153  ;  Slade  v.  Street,  27 
Ga.  17  ;  Banks  v.  Booth,  6  Munf.  385  ;  Brant  v.  Doldy 
Gilmer  211;  Dozuerv,  Seeds,  2&  W.  Va.  113;  Sparhawk 
V.  Buel,  9  Vt.  41  ;  Morse  v.  Slason,  13  Vt.  296 ;  Wether- 
bee  V.  Chase,  57  Vt.  347. 

If  a  party  is  obliged  to  resort  to  chancery  for  one  remedy 
the  case  will  be  retained  until  the  whole  matter  is  disposed 
of.  Dana  v.  Nelson,  i  Aik.  252  ;  Beardsleyy.  Knight,  10 
Vt.  185  ;  Holmes  v.  Holmes,  36  Vt.  525. 

y,  C.  Baker  and  Seneca  Haselton  for  the  defendants. 

The  probate  court  has  exclusive  jurisdiction  over  the  pro- 
bate of  wills,  and  this  extends  to  a  spoliated  will.  V.  S.,  s. 
2325  ;  Dudley  v.  Wardner's  Executors,  41  Vt.  59 ;  Morn- 
ingstar  v.  Selby,  15  Ohio,  345  ;  Gaines  v.  Chew,  2  How. 
619. 

The  court  of  chancery  cannot  be  invested  with  the  power 
to  probate  wills  by  resorting  to  it  for  some  ancillary  relief. 
Blair  v.  Heirs  of  "Johnson,  64  Vt.  598 ;  Ward  v.  The 
Church,  66  Vt.  490. 

THOMPSON,  J.  The  orators  claim  to  maintain  this  bill 
in  chancery  as  legatees  and  devisees  under  an  alleged  last 
will  and  testament  of  Lydia  E.  Conroe,  deceased,  which  it 
is  charged  was  fraudulently  destroyed  in  her  life  time  by 
the  defendant,  Isaac  L.  Eells. 
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After  the  decease  of  Conroe,  the  orators,  the  wardens  and 
vestrymen  of  the  First  Episcopal  Society  of  Addison  county, 
presented  the  alleged  will  for  probate  to  the  probate  court 
for  the  district  of  Addison,  in  which  district  she  re- 
sided at  the  time  of  her  death,  and  probate  thereof  was  re- 
fused. From  this  decision  an  appeal  was  taken  by  the  pro- 
ponents to  the  county  court,  and  the  question  of  the  probate 
of  the  will  is  still  pending  therein. 

The  orators  have  no  standing  in  court  if  Lydia  E.  Conroe 
died  intestate.  If  they  have  any  title  to  any  part  of  her 
estate,  personal  or  real,  it  is  derived  through  her  last  will. 
If  she  left  no  will,  the  possession  of  the  property  alleged  to 
belong  to  her  estate  by  defendants  Eells  and  Sperry,  is  suf- 
ficient title  to  enable  them  to  hold  the  same  as  against  the 
orators,  who,  in  that  event,  would  be  mere  strangers  and  in- 
termeddlers  as  to  her  estate.  Hence,  at  the  outset,  the  ora- 
tors must  establish  that  Conroe  died  testate,  and  must  estab- 
lish the  contents  of  the  will  so  far  as  they  claim  the  same 
constitutes  them  devisees  and  legatees  thereunder. 

Defendants  Eells  and  Sperry  by  demurrer,  have  raised  the 
question  whether  in  this  state,  the  court  of  chancery  has  jur- 
isdiction to  establish  spoliated,  suppressed  and  destroyed 
wills. 

Chapter  2,  Art.  5  of  the  Constitution  of  Vermont,  so  far 
as  it  relates  to  this  question,  is  as  follows : 

••A  future  legislature  may,  when  they  shall  conceive  the 
same  to  be  expedient  and  necessary,  erect  a  court  of  chan- 
cery, with  such  powers  as  are  usually  exercised  by  that 
court,  or  shall  appear  for  the  interest  of  the  commonwealth." 

This  article  of  the  constitution  was  adopted  in  1786  and 
has  since  been  retained.  It  was  thus  left  with  the  legisla- 
ture to  determine  the  powers  and  jurisdiction  of  such  court 
when  created.  They  might  be  the  same  as  were  possessed 
at  that  time  by  the  court  of  chancery  in  England,  or  they 
might  be  modified  as  in  the  judgment  of  the  legislature,  the 
best  interest  of  the  state  might  require.     Under  this  grant  of 
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power,  a  court  of  chancery  was  created  by  the  legislature  as 
early  as  1788,  St.  1788,  p.  10. 

From  that  time  to  the  present,  the  powers  of  that  court  as 
defined  by  statute,  have  been  substantially  as  now  declared 
by  Vt.  St..  s.  907,  which  section  reads  : 

* 'There  shall  be  a  court  of  chancery,  the  powers  of  which 
shall  be  vested  in  a  chancdlur  ;  and  the  powers  and  jurisdic- 
tion shall  be  the  same  as  those  of  the  court  of  chancery  in  * 
England,  except  as  modified  by  ihe  conslitulion  and  laws  of 
this  state." 

It  is  necessary  to  consider  whether  at  the  time  of  the  adop- 
tion uf  this  provision  of  the  constitution,  the  court  of  chan- 
cery in  England  had  jurisdiction  to  set  up  spoliated,  sup- 
pressed and  destroyed  wills.  At  that  time  there  was  no 
way  in  England  b\"  which  a  will  devising  real  estate,  could 
be  established  and  probated  once  for  alL  It  was  considered 
as  a  muniment  of  title,  and  was  required  to  be  proven  when- 
ever necessary  to  establish  title,  and  might  be  attacked  when- 
ever offered  in  evidence  before  a  court.  The  ecclesiastical 
courts  had  jurisdiction  over  wills  of  personalty.  Probate  of 
such  wills,  against  the  world,  and  once  for  all,  could  be 
made  in  them.  If  the  will  was  of  personalty  and  really*  the 
ecclesiastical  court  could  probiite  it,  but  the  probate  was  not 
noticed  by  the  common  law  courts  in  respect  to  the  realty. 
If  tlie  devisee  was  in  possession,  he  could  not  maintain  eject- 
ment against  the  heir  and  thus  establish  his  title  under  the 
will.  To  obviate  this  dilemma  courts  of  chancery  enter- 
tained a  bill  in  favor  of  such  devisee  against  the  heir  to  es- 
tablish the  will  and  title  thereunder-  TIms  was  in  the  nature 
of  a  bill  to  quiet  title.  3  Pom.  Eq.  s.  1158  and  note  3; 
Adams.  Eq.6th  Am.  ed-  with  Sharswood's  notes,  ^248,  *249 
and  notes  J  Ihtchtinan  v.  Alailock^  8  Humph.  390,  47  Am. 
Dec.  622;  Harris  v,    Ttscrcan^  52    Ga.    153,  21  Am.  Rep. 

There  are  cases  where  chancery  formerly  exercised  juris- 
diction to  relieve  against  a   will  fraudulently  obtained.     But 
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since  the  decision  of  Kenrick  v.  Bransby^  3  Brown's  P.  C. 
358,  and  Webb  v.  Cleverden^  2  Atkyns  424,  it  seems  to  be  con- 
sidered as  settled  in  England,  that  equity  will  not  set  aside  a 
will  for  fraud  and  imposition.  The  reason  assigned,  is  where 
personal  estate  is  disposed  of  by  a  fraudulent  will  relief  may 
be  had  in  the  ecclesiastical  court;  and  at  law,  on  a  devise 
of  real  property.  Bennet  v.  Vade^  2  Atkyns  324  ;  3  Atkyns 
17  ;  yones  v.  yoneSy  3  Merivale  171.  In  Gaines  v.  Chew^ 
2  How.  U.  S.  620,  Law  ed.  11  Book  402,  Justice  McLean 
on  this  subject  said  : 

**In  cases  of  fraud,  equity  has  a  concurrent  jurisdiction 
with  the  court  of  law,  but  in  regard  to  a  will  charged  to  have 
been  obtained  through  fraud,  this  rule  does  not  hold.  It 
may  be  difficult  to  assign  any  very  satisfactory  reason  for 
this  exception.  That  excluMve  jurisdiction  over  the  probate 
of  wills  is  vested  in  another  tribunal,  is  the  only  one  that  can 
be  given." 

Keiley  v.  McGlyntiy  21  Wall.  503  ;  3  Pom.  Eq.  ss.  913, 
914.  There  are  not  many  English  cases  bearing  directly 
upon  the  question  o(  the  jurisdiction  of  chancery  to  set  up  a 
suppressed,  spoliated  or  destroyed  will.  Haines  v.  Haines^ 
2  Vernon,  441,  was  decided  in  1702.  That  case  was  this  : 
The  uncle  having  devised  his  real  estate,  part  to  the  orator 
and  part  to  other  relatives,  and  disinherited  the  heir  at  law ; 
at  the  funeral  of  the  uncle,  a  younger  brother  of  the  heir  at 
law,  snatched  the  will  out  of  the  hands  of  the  executor  and 
tore  it  into  many  small  pieces,  and  most  of  them,  particu- 
larly such  part  wherein  was  the  devise  of  the  land,  were 
picked  up  and  stitched  together  again.  The  bill  was  to 
have  the  will  established  ;  and  it  was  decreed  that  the  devisees 
should  hold  and  enjoy  against  the  heir,  and  he  to  convey  to 
the  devisees,  although  no  direct  proof  was  made  that  the 
heir  directed  the  tearing  of  the  will.  The  report  of  the  case 
does  not  show  that  it  was  argued,  and  no  reasons  are  given 
by  the  court  for  its  judgment.  This  case  is  quite  analagous 
to  the  class  of  cases  before  suggested   in  which   the  devisee 
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in  possession  could  maintain  a  bill  against  the  heir  at  law  to 
set  up  the  will  to  quiet  his  title.  Hamptien  v.  Hampden^  3 
Bro.  P.  C-  550,  was  first  heard  and  decreed  by  the  master 
of  the  rolls  in  December,  1708,  then  affirmed  by  the  lord 
chancellor  on  appeal,  and  afterwards  by  the  house  of  lords 
in  1723,  In  Dahton  v-  CcmisworlAj  1  Pere  Williams,  731, 
Jiampden  v.  Ifampden  is  stated  thus  :  The  orator  claimed  as 
devisee  under  the  will  of  the  defendant's  father;  bj^  proof  it 
appeared  there  was  such  a  will,  though  no  exact  account 
was  given  of  its  contents  ;  but  inasmuch  as  the  court  was 
satisfied  the  defendant  had  suppressed  the  will,  and  for  that^ 
thougli  no  exact  proot  svas  made  of  its  contents,  the  defend- 
ant might  clear  this  by  producing  the  will ;  therefore  it  was 
decreed  that  the  orator,  the  devisee,  should  hold  and  enjoy 
until  the  defendant  produced  the  will  and  further  order.  In 
1 719  was  decided  in  chancery,  the  case  of  Woodruff  and 
Burion^  which  is  stated  in  Da  hi  on  v-  Coaisworih^  ^upra^ 
as  follows : 

*'A  devisee  bronght  his  bill  against  the  heir,  and  it  being 
made  to  appear  that  there  was  such  a  will  as  the  plaintifi 
had  suggested,  and  that  t!ie  defendant  had  destroyed  \U  the 
Lord  Chancellor  Parker  decreed  the  defendant  to  convey 
the  premises  to  the  plaintiff  in  fee,  and  to  deliver  up  the  pos- 
session, which  (his  honor  said)  seemed  to  him  to  be  the 
most  effectual  and  reasonable  decree." 

Tucker  V*  P/iipps^  3  Atkyns  359,  was  decided  in  1746- 
The  bill  in  that  case  was  bronght  by  the  plaintiff^  suggest- 
ing that  his  wife's  father  had  hy  his  will  left  a  legacv  of  fif- 
teen hundred  pounds  to  the  plainiifi's  wife,  his  daughter, 
and  that  the  defendant  had  destroyed  or  concealed  the  wilL 
The  prayer  w^as  that  the  defendant  be  decreed  to  pay  the 
plaintiff  fifteen  hundred  pounds  with  ijiterest.  The  defend- 
ant put  in  three  answers ;  in  the  first  he  admitted  the  will  as 
set  forth  in  the  bill,  but  made  no  mention  of  any  insanity  in 
the  te.stator ;  in  the  third  he  denied  he  ever  had  any  such 
will,  and  averred  that  if  there  ever  was  au}^  such,  he  could 
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not  say  whether  his  father  was  of  sound  mind  at  the  time  of 
making  such  will,  and  insisted  that  the  plaintiff  came  too 
soon  into  chancery  for  that  he  ought  to  have  cited  the  defend- 
ant into  the  ecclesiastical  courts,  where  he  might  equally  well 
have  had  the  benefit  of  a  discovery.  Lord  Chancellor 
Hardwick  in  passing  upon  the  case  said  : 

"As  to  the  spoliation^  consider  it  generally  as  a  personal 
legacy,  where  the  will  is  destroyed  or  concealed  by  the  execu- 
tor, and,  I  think,  in  such  case,  if  the  spoliation  is  proved 
plainly,  though  the  general  rule  is  to  cite  the  executor  into 
the  ecclesiastical  court,  the  legatee  may  properly  come  here 
for  a  decree  upon  the  head  of  spoliation  and  suppression. 
*****  But  here  the  case  is  stronger  to  entitle  the 
plaintiff  to  a  decree  because  the  legacy  is  out  of  real  and 
personal  estate  both,  and  as  to  the  real  estate,  there  is  no 
occasion  to  prove  the  will  in  a  spiritual  court  to  entitle  the 
legatee  to  recover  the  legacy  out  of  the  real  estate.  This 
would  be  clearly  the  case,  where  the  charge  is  upon  the  real 
estate,  and  though  the  heir  is  entitled  to  have  a  personal  es- 
tate to  exonerate  his  real,  yet,  if  he  is  made  executor  and 
has  by  a  voluntary,  fraudulent  act,  put  the  legatee  under 
such  difficulties  as  to  make  it  almost  impossible  for  him  to 
prove  the  will,  it  is  reasonable  to  let  in  the  legatee  to  have 
his  legacy,  and  leave  the  executor  to  pay  himself  out  ot  the 
personal  estate." 

And  the  plaintiff  had  a  decree  for  the  immediate  payment 
of  the  legacy,  notwithstanding  the  probate  of  the  will  had 
not  been  granted.  Among  cases  in  the  United  States  hold- 
ing that  chancery  has  jurisdiction  in  such  cases  are  Bailey 
V.  Sti/eSy  I  Green,  Ch.  (N.  J.),  220;  Buchanan  v.  Mat- 
lock^ and  Harris  \.  Tisereau^  supra;  Dower  v.  Seeds,  28 
W.  Va.  113;  Anderson  v.  Irwin,  101.  111.  411;  //all  v. 
Allen^  31  Wis.  691  ;  Banks  v.  Booth,  6  Munf.  385  ;  Brant 
V.  Dold,  Gilmer,  211.  Among  text  writers  adopting  this 
view  are  3  Redf.  Wills  16 ;  Perry  Tr.  s.  183  ;  i  Story  Eq. 
s.  254.  In  the  case  of  Mead  v.  Langdon,  not  reported  but 
decided  in  Washinjrton  county  in  1834,  and  cited  in  Adams 
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ment  of  legacies,  given  in  a  will  never  proved  in  a  probate 
court,  but  which  had  been  suppressed  by  those  interested  in 
the  estate  and  administration  obtained  without  regard  to  the 
will.  We  think  that  at  the  time  of  the  adoption  of  Art.  5, 
Ch.  2  of  our  constitution  and  the  establishing  of  a  court  of 
chancery  by  the  legislature  the  court  of  chancery  in  Eng- 
land had  jurisdiction  to  set  up  spoliated,  suppressed  and 
destroyed  wills,  and  that  the  same  jurisdiction  is  possessed 
by  our  court  of  chancery  unless  it  has  been  modified  or 
taken  away  by  statute. 

Has  this  jurisdiction  been  taken  from  the  court  of  chan- 
cery by  the  legislation  of  this  state  ?      At  an  early  date  in 
its  history  probate  courts  were  established  and  have  ever  since 
been  retained.     They  are  courts  of  record.    Vt.  St.,  s.  2322. 
They  have  jurisdiction  of  probate  of  wills  disposing  of  per- 
sonal or   real  estate  or  of  both,   of  the  settlement  of  es- 
tates, the  appointment  of  guardians,  and  the  powers,  duties 
and  rights  of  guardians  and  wards,  of  the  issuing  of  letters 
testamentary,  and  the  appointment  of  adminstrators  and  of 
issuing  letters  of  administration.     Vt.  St.,  ss.   2325,   2371, 
2372,  2373.      The  probate  of  a  will  by  the  probate  court 
having  jurisdiction  thereof,  upon  due  notice,  is  conclusive  as 
to  its  due  execution  as  against  the  whole  world.     Vt.  St.,  s. 
2356;  Foster^s  Exrs.  v.  Dickerson^  64  Vt.  233.      The  pro- 
bate court  has  jurisdiction  to  probate  lost,  suppressed,  spol- 
iated and  destroyed  wills.      Minkler  v.  Estate  of  Minkler, 
14  Vt.   125;  Dudley  v.   Wardner's  Estate^  41  Vt.   59,84 
Am.  Dec.  628,  note ;  Schouler's  Exrs.  s.  84.     It  has  power 
to  vacate  its  decree  admitting  a  will  to  probate.      It  may 
thus  revise  its  proceedings  for  fraud,  mistake  or  illegality. 
Hotchkiss  v.  Ladd^s  Estate^  62  Vt.   209 ;  Smith  v.   Rix^  9 
Vt.  240;  Adams  v.  Adams y  21  Vt.  162;  French  v,  Winsor, 
24  Vt.  407  ;    Waters  V.  Stickney,  12  Allen  i  ;  3  Redf.  Wills, 
pp.  56,  64,  123,   124;  Perry  Tr.    182.      With    this  power, 
there  would  seem   to  be  no  necessity  for  resorting  to  chan- 
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eery  to  establish  rights  to  property  under  a  will  fraudulently 
spoliated  or  destroyed,  or  fraudulently  setup  or  suppressed, 
by  decree  of  the  probate  court  or  otherwise.  The  probate 
court  has  full  jurisdiction  in  respect  to  the  settlement  and 
allowance  of  accounts  of  executors  and  administrators,  of 
the  allowance  of  claims  at  law  against  the  decedent's  estate, 
and  of  the  marshalling  and  distributing  the  assets  thereof. 
It  has  also  an  extensive  chancery  jurisdiction,  by  which 
claims,  in  some  respects  of  purely  equitable  cognizance, 
may  be  there  adjusted.  Adams  v.  Adams,  22  Vt.  59.  But 
it  does  not  follow  that  because  jurisdiction  to  probate  all 
kinds  of  wills  has  been  granted  to  probate  Courts,  that  courts 
of  chancery  have  been  deprived  thereby  of  a  concurrent  jur- 
isdiction to  establish  a  will  like  the  one  in  question.  The 
rule  in  such  case  as  stated  in  3  Pom.  Eq.  s.  1153,  is  this : 

"One  fundamental  principle  should  be  constantly  kept  in 
mind ;  it  underlies  all  particular  rules,  and  furnishes  the 
solution  for  most  of  the  special  questions  which  can  arise. 
In  all  those  states  which  have  adopted  the  entire  system  of 
equity  jurisprudence,  whatever  be  the  legislation  concerning 
the  powers  and  functions  of  the  probate  courts,  and  what- 
ever be  the  nature  and  extent  ol  the  subjects  committed  to 
their  cognizance,  the  original  equitable  jurisdiction  over  ad- 
ministrations does  and  must  still  exist,  except  so  far  and 
with  respect  to  such  particulars  as  it  has  been  abrogated  by 
express  prohibitory,  negative  language  of  the  statutes,  or  by 
necessary  implication  from  affirmative  language  conferring 
exclusive  powers  upon  the  probate  tribunals.  This  equit- 
able jurisdiction  may  be  dormant,  but,  except  so  far  as  thus 
destroyed  by  statute,  it  must  continue  to  exist,  concurrent 
with  that  held  by  the  courts  of  probate,  ready  to  be  exercised 
whenever  occasion  may  require  or  render  it  expedient." 

When  exclusive  jurisdiction  is  conferred  upon  probate 
courts  in  respect  to  wills  and  the  probate  thereof,  chancery  has 
no  jurisdiction  to  establish  and  carry  into  effect  a  destroyed, 
suppressed  or  spoliated  will.  Gaines  v.  Cheiv^  2  How.  (U. 
S.)  619,  Law  ed.  11  Book  402;  Keiley  v.  McGlynn.  21 
Wall.  503,  Law  ed.  22  Book  599.     And  it  seems  to  be  now 
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the  settled  law  in  England,  that  the  court  of  chancery  will 
not  entertain  jurisdiction  of  questions  in  relation  to  the  pro- 
bate or  the  validity  of  a  will  which  the  ecclesiastical  or  pro- 
bate court  is  competent  to  adjudicate.  Keilcy  v.  McGlynn, 
supra, 

Vt.  St.,  8.  2356,  is  as  follows : 

**No  will  shall  pass  either  real  or  personal  estate,  unless  it  is 
proved  and  allowed  in  the  probate  court,  or  by  appeal  in  the 
county  or  supreme  court ;  and  the  probate  of  a  will  of  real  or 
personal  estate  shall  be  conclusive  as  to  its  due  execution.**' 

This  section  was  enacted  subsequent  to  the  decision  of 
Mead  v.  Langdon^  supra ^  in  the  revision  of  1839,  ^^^  ^^  ®^®^ 
since  been  retain^l  in  all  subsequent  revisions.  R.  S.  Chap. 
45,  s.  20,  Vt.  St.,  8.  2355  provides  that  attested  copies  of 
wills  devising  real  estate  and  of  the  probate  thereof,  shall  be 
recorded  in  the  office  of  the  clerk  of  the  town  in  which  the 
land  lies.  Vt.  St.,  ss.  2365,  2369,  provide  for  probate  bj 
probate  courts,  of  wills  made  out  of  the  state  pursuant  to  the 
laws  of  the  state  or  country  in  which  they  were  made,  and  of 
wills  allowed  in  any  other  of  the  United  States  or  in  a  foreign 
country  according  to  the  laws  of  such  state  orcountry. 

The  case  of  Morningstar  v.  Selby^  15  Ohio  345,  45  Am. 
Dec.  579,  was  a  bill  in  chancery  to  establish  a  spoliated  will, 
and  the  question  adjudicated  was  whether  chancery  under  the 
Ohio  probate  system,  had  jurisdiction  to  establish  such  a  will. 
The  fifth  section  of  the  constitution  of  Ohio,  provided  that  the 
court  of  common  pleas  in  each  county,  should  have  jurisdic- 
tion of  all  probate  and  testamentary  matters,  granting  admin- 
istration, the  appointment  of  guardians  and  such  other  cases 
as  should  be  prescribed  l)y  law.  Sec.  4  of  the  act  to  organize 
the  judicial  courts  had  this  provision  : 

"The  court  of  common  pleas  shall  have  power  to  examine 
and  take  the  proof  of  wills,  grant  letters  testamentary,  etc., 
and  to  hear  and  determine  all  causes  of  probate  and  testa- 
mentary nature." 

The  Supreme  Court  of  Ohio  in  that  case  held  that  chan- 
cery had  no  jurisdiction  in  respect  to  establishing  such  a  will. 


Digitized  by  VjOOQIC 


Vt.]       MISSIONARY  SOCIETY  v.  EELLS  ET  AL.        507 

It  said,  referring  to  the  court  of  common   pleas  as  a  probate 
court : 

*'The  act  relating  to  wills  still  keeps  up  and  sustains  the 
same  separation  of  jurisdictions.  The  probate  is  of  the  orig- 
inal jurisdiction  of  that  court,  and  so  recognized  by  the  act  in 
which  the  proof  is  prescribed,  the  mode  of  proceeding,  and 
the  effect  of  the  record.  And  in  Swan's  Stat.,  s.  33  p.  996,  it 
is  declared,  that  *no  will  shall  be  effectual  to  pass  real  or  per- 
sonal estate,  unless  it  shall  have  been  duly  admitted  to  pro- 
bate, etc.,  as  provided  by  the  act.'  The  act  makes  no  men- 
tion of  any  method  of  establishing  a  will  by  chancery  proceed- 
ing. The  probate  is  treated  as  a  judicial  act  at  law,  binding 
upon  all  parties,  and   final   and  conclusive  upon   all  parties. 

*  *  *  *  To  test  the  propriety  of  encroaching,  in  any 
manner,  upon  a  jurisdiction  so  peculiar,  and  which  from  its 
nature,  ought  to  be  exclusive,  let  us  anticipate  some  of  the 
difficulties  that  might  flow  from  entertaining  this  bill.  A  de- 
cree in  chancery  is  not  the  probate  of  a  will.  Hence,  a  decree 
establishing  a  will  cannot  operate  to  give  it  vitality  and  is 
utterly  powerless,  or  else  the  thirty-third  section  of  the  stat- 
ute relating  to  wills  must  be  taken  and  held, /r^  /^w/^,  re- 
pealed by  the  decree.  The  decree  and  the  statute  would  speak 
diflerent  language  upon  the  same  subject.  One  would  say, 
the  will  of  Morningslar  is  effectual  to  pass  real  and  personal 
property,  without  aduiission  to  probate,  as  the  act  provides  ; 
the  other,  that  it  is  of  no  effect.  The  conflict  is  irreconcilable, 
and  the  weaker  in  the  contest  must  give  vvay.  Again,  what 
would  be  the  effect,  if,  after  rendering  a  decree  either  for  or 
against  the  validity  of  the  supposed  lost  will,  a  real  and  dif- 
ferent will  should  be  produced?  Is  the  litigation  a  bar  to  its 
probate?  Does  it  oust  the  court  of  common  pleas  of  jurisdic- 
tion? Might  not  the  will  then  be  called  for,  be  produced,  be 
proved,  and  admitted  of  record,  and  would  it  not  be  effectual 
to  vest  titles  according  to  the  devises  and  bequests  of  the 
testator?  VVe  think  it  would,  because  the  chancery  pro- 
ceeding would  be  regarded  wholly  coram  nonjndtce  and  void, 
and  because  the  statute  would  enforce  its  production,  and  is 
express  as  to  the  effect  of  the  probate." 

The  decision  of  this  case  turned  on  the  provision  of  the  law 

of  Ohio  like  Vt.  St.,  s.  2356. 

The  jurisdiction  of  chancery   in   the   settlement  of  estates 
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under  our  system  of  probate  eonrts  has  been  frequently  passed 
upon  by  this  court.  One  of  the  recent  deci^iions  on  that  i^ub- 
ject  ig  Blair  v,  yohnson^  64  Vt,  598,  in  which  case  the  ora- 
tor brought  11  hill  for  the  construction  of  a  will.  The  prayer 
of  the  will  was  denied  by  this  court  on  two  grounds,  one  of 
which  was  that  no  occasion  had  arisen  or  was  likely  to  arige, 
requiring  a  construction  of  the  will,  assuming  it  to  be  doubt- 
ful. The  other  ground  iw  stated  in  the  opinion  of  the  court 
by  Rovvell,  J.^  thus  : 

*'But  there  ia  another  point,  not  much  touched  on  in  that 
casej  (Afarse  v.  layman,  64  Vt.  167),  that  is  involved  in  this 
class  of  cases.  In  respect  of  the  settlement  of  estates  of  de- 
ceased persons,  the  jurisdiction  of  the  court  of  chancery  in 
this  state  is  not  original,  nor  concurrent  with  that  of  the  pro- 
bate courts  hut  is  special  and  limited^  and  only  in  aid  of  the 
probate  court  when  its  powers  are  inadequate.  Further  than 
that,  the  court  of  chancery  has  nothing  to  do  with  the  settle- 
ment of  Bucb  estates.  It  follows,  therefore,  that  if  at  the 
time  a  question  as  to  the  cons^truilion  of  a  will  needs  to  l>e 
decided  the  probate  court  Ciin  be  reported  to,  and  its  jurisdic* 
tion  is  adequate  for  the  pur|iose,  that  court  must  be  resorted 
to  J  and  chancery  cannot  he.  It  may  tie  that  this  point  has  not 
always  been  kept  in  mind  by  our  courts^  but  it  i^  the  inevit- 
able deduction  from  our  decisions. 

To  the  same  effect  are  McCoilum  v.  Hinckley^  9  Vt.  143  ; 

Aforse  v.  Slason^  13  Vt.  296;  Adams  v.  Adams ^  22  Vt*  50; 
French  v»  IVinsor^  24  Vt.  402  ;  Merrhim  v.  Heminiiay^  26 
Vt.  565  ;  Boy  den  v.   Ward^  38  Vt,  630;  A^alional  Bank  v. 

Weeks ^  53  Vt.  115  ;  Angus  v,  Robinson^  62  Vt*  60;  Morse 
V,   Lyman^  64  Vt,    167;    Brou^n    v.    Brown^  66  Vt.    81; 

Ward  V,  Congregational  Churchy  66  Vt.  490;  Davis  w 
£asiman^  66  Vt.  651* 

It  is  said  that  Wether  bee  v.  Chase  ^  57  Vt,  347,  supports 
the  contention  of  the  orators  that  equity  has  jurisdiction  to 
establish  the  will  in  question.  That  case  was  this  :  Icbabod 
Chase,  by  his  last  will  devised  to  his  son,  Wait  Chaise, 
eighty-seven  acres  of  land  upon  condition  that  he  pay  to  the 
orators,  the  testator's  infant  grandchildren,  who  were  not  bis 
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heirs,  six  hundred  dollars,  to  be  equally  divided  among  them. 
Wait  Chase  was  named  as  executor  in  the  will.  It  was  al- 
lowed by  the  probate  court,  and  he  took  an  appeal  from  the 
decision  allowing  it,  to  the  county  court.  An  agreement  was 
then  entered  into  by  the  heirs  and  widow  of  Ichabod,  by 
which  the  estate  was  divided  among  them,  by  mutual  convey- 
ances to  each  other.  In  such  division  Wait  Chase  took  abso- 
lutely the  eighty-seven  acres  of  land  upon  which  the  legacy  to 
the  orators  was  charged.  By  consent  a  judgment  was  en- 
tered in  the  county  court  disallowing  the  will,  which  judg- 
ment was  certified  to  the  probate  court  and  there  recorded. 
At  the  time  of  these  proceedings,  the  orators  were  minors, 
without  the  appointment  or  intervention  of  any  guardian,  and 
in  nowise  parties  to  the  agreement.  The  bill  was  brought  to 
charge  the  land  still  owned  by  Wait  Chase,  with  the  pay- 
ment of  the  six  hundred  dollars  to  the  orators.  It  was  oriff- 
inally  brought  against  him  alone,  but  by  a  fro  Jortna  ruling 
of  the  chancellor,  the  other  heirs  and  the  widow  were  made 
parties  defendant.  Decree  was  that  the  legacy  of  six  hundred 
dollars  with  interest  was  due  the  orators,  and  that  the  payment 
of  the  same  be  made  a  charge  upon  the  land.  In  passing 
upon  the  case,  this  court  by  Taft,  J.,  said  : 

'*It  is  said  that  the  doctrine  is  settled,  that  a  court  of  equity 
will  not  entertain  jurisdiction  to  set  aside  a  will  obtained  by 
fraud,  or  establish  one  suppressed  by  fraud ;  for,  in  such 
cases,  the  proper  remedy  is  exclusively  vested  in  the  probate 
or  ecclesiastical  courts.  Smith  Man.  Eq.  57  ;  Story  P2q. 
Jur.  s.  184  and  note.  But  it  is  also  as  well  settled,  that 
'where  fraud  does  not  go  to  the  whole  will,  but  only  to  some 
particular  clause,  courts  of  equity  will  lay  hold  of  the  circum- 
stances to  declare  the  executor  truc-tce  for  the  legatet^'  Story 
Eq.  Jur.  8.  440;  Smith  Man.  57;  Mitf.  Eq.  PI.  257;  i 
Perry  Tr.  3.  183.  It  is  insisted,  and  we  think  correctly,  that 
the  reason  why  a  court  of  equity  has  no  jurisdiction,  either 
to  establish,  or  set  aside  a  will,  is,  that  those  questions 
are  within  the  exclusive  jurisdiction  of  the  probate  courts ; 
but  that  reason  does  not  extend  to  the  case  at  bar.  The  prn- 
cet^dings    in    this  cause  du   t\oi   8etk    to    establish    the   will 
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ot  Ichabod  Chase  but  to  charge  upon  the  laud  in  ques- 
tion the  legacy  given  the  orators,  ot  which  they  have  been 
deprived  by  the  fraud  of  the  defendant  Wail,  To  make  the 
payment  of  the  legacy  a  chnrge  upon  the  hmd,  without  ref- 
erence to  establishing  the  willj  the  probate  court  has  no 
power  whatever.  The  case,  therefore,  falls  within  the  gen- 
eral rule  that  courts  of  equity  have  jurisdiction  in  all  matters 
of  fraud.  *  »  •  •         As  between   the  parties 

to  this  cause,  the  will  may  well  be  considered  as  proved  in 
the  probate  court,  and  t!ie  appeal  vitiated  by  the  fraud  oi 
Wait  Chase.  The  orators'  title  to  the  legacy  or  the  land  is 
by  virtue  of  the  decree  of  the  court  of  Chancery,  not  by 
virtue  of  the  will-  The  effect  of  the  decree  below  was  not  to 
establish  the  will ;  and  the  persons  made  defendants  by  order 
of  the  chancellor  are  not  proper  parties  to  this  proceeding ; 
and  the  />7'o  forma  decree  making  them  such  is  reversed.  As 
to  them  the  bill  should  be  dismissed;  in  all  other  respects 
the  decree  is  affirmed  and  the  cause  remanded." 

It  may  be  difficult  to  reconcile  this  case  with  the  adjudged 
cases  or  other  authorities  bearing  upon  the  subject.  The 
county  court  as  the  appellate  probate  court,  had  ample 
power  to  set  aside  thedisallowanceof  the  will,  and  on  proper 
proof  to  allow  it,  thus  establishing  the  legacy  charged  upoti 
the  land.  The  judgment  disallowing  the  will  though  ob- 
tained by  fraud  as  against  the  orators  in  that  case,  was  a 
valid  judgment  of  a  court  of  competent  jurisdiction,  and 
binding,  until  set  aside  by  proper  proceedingSj  in  that 
courts  or  in  .some  court  having  jurisdiction  to  set  it  aside, 
yet  the  decree  for  the  orators  was  rendered  without  set- 
ting it  aside.  The  difficulty  is  not  met  by  saying  that  the 
judgment  of  the  probate  court  might  well  be  treated  as  in 
force  and  the  appeal  vacated  by  the  fraud,  because  the  ap- 
peal was  in  fact  perfected,  the  judgment  of  the  probate 
court  vacated,  and  the  judgment  of  the  county  court  rend- 
ered disallowing  the  will.  Neither  the  probate  court  nor  the 
court  of  chancery  had  any  power  to  establish  the  legacy  ex- 
cept by  force  of  the  will.  If  there  was  not  a  valid  will,  there 
was  no    legacy    and    no    fraud,    and    nothing  to  give  either 
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court  jurisdiction  in  respect  to  the  legacy.  The  alleged 
fraud  was  not  of  the  character  in  which-  executors  have  been 
declared  trustees  for  the  legatees,  under  a  will  properly 
proved  and  allow.ed,  and  the  decision  does  not  finally  go  on 
that  ground.  Allen  v.  McPherson^  i  Phil.  Ch.  Cas.  133,  af- 
firmed in  I  H.  L.  Cas.  191  ;  Keiley  v.  McGlynn^  supra. 
In  Allen  v.  McPherson  U  was  claimed  that  a  final  codicil 
to  the  will  in  question,  which  revoke'd  certain  provisions  in 
the  will  favorable  to  the  orator,  and  which  was  established 
by  the  ecclesiastical  court,  was  obtained  by  the  fraud  of  the 
defendant.  A  demurrer  to  the  bill  having  been  sustained 
and  the  bill  dismissed,  the  case  went  to  the  House  of  Lords 
on  appeal ;  and  the  whole  discussion  turned  upon  the  ques- 
tion whether  or  not  the  ecclesiastical  court  had  jurisdiction 
to  inquire  into  the  m*atters  of  fraud  alleged  ;  and  the  court 
being  of  the  opinion  that  it  had  jurisdiction,  the  decree  was 
affirmed.  Lord  Lyndhurst  also  reviewed  the  cases  in  which 
a  legatee  or  executor  had  been  declared  a  trustee  for  other 
persons,  and  came  to  the  conclusion  that  they  had  been 
either  questions  of  construction,  or  cases  in  which  the  party 
had  been  named  a  trustee,  or  had  engaged  to  take  as  such, 
or  in  which  the  probate  court  could  afford  no  adequate  or 
proper  remedy.  The  effect  of  his  reasoning  was,  that 
where  a  remedy  is  within  the  power  of  the  ecclesiastical 
court,  either  by  granting  or  refusing  probate  of  the  whole 
will  or  codicil,  or  of  any  portion  thereof,  a  court  of  equity 
will  not  interfere.  And  this  was  a  view  of  a  majority  of 
the  law  lords  on  that  occasion.  Lords  Brougham  and  Camp- 
bell agreeing  with  Lord  Lyndhurst.  This  seems  to  be  now 
the  settled  rule  in  England.  In  the  case  of  a  foreign  will, 
it  was  held  by  the  United  States  Supreme  Court  in  Arm- 
strong v.  Lear  ^  12  Wheat.  170,  that  a  bill  in  equity  could 
not  be  maintained  against  the  personal  representative  of  the 
allegiid  testator,  lor  a  It^gacy*  until  iht;  will  liail  been  admit- 
ted to  probate  by  the  court  in  this  country ,  having  jurisdic- 
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tion  of  the  probate  ol  wills  and  other  testamentary  matters. 
The  division  of  the  gstate  of  Ichabod  Chase  by  the  heirs  and 
widow,  would  in  nowise  have  affected  the  jurisdictions  of 
the  probate  court  over  the  same,  if  the  will  had  been  estab- 
lished in  that  court. 

But  whatever  may  be  thought  of  the  law  or  the  logic  of 
the  decision  in  Wetherbee  v.  Chase^  it  explicitly  declares 
that  it  does  not  establish  the  will,  and  that  a  court  of  equit}' 
in  this  state  has  no  jurisdiction  to  establish  or  set  aside  a  will, 
and  that  such  jurisdiction  is  exclusively  within  the  jurisdic- 
tion of  the  probate  courts.  Hence,  it  is  not  an  authority 
for  the  orators  in  the  case  at  bar. 

The  question  as  to  the  effect  of  R.  L.,  s.  2049,  which  is 
the  same  as  Vt.  St.,  s.  2356,  was  before  this  court  in  Walton^ 
Admx.,  v.  HaWs  Est,,  66  Vt.  455.  TJie  will  of  John  Wal- 
ton had  been  legally  probated  in  Illinois  but  not  here,  the 
administration  there  being  ancillary.  In  passing  upon  the 
effect  of  the  will  here,  the  court  by  Rowell,  J.,  said  : 

* 'We  have  no  statute  allowing  that  probate  to  make  the 
will  effective  to  pass  property  having  its  situs  here ;  but  on 
the  contrary  our  statute  provides  that  no  will  shall  pass  either 
real  or  personal  estate  unless  it  is  proved  and  allowed  in  the 
probate  court  or  on  appeal  in  the  county  or  supreme  courts, 
R.  L.,  s.  2049.  This,  of  course,  refers  to  property  located 
here.  It  follows,  therefore,  the  will  not  having  been  proved 
and  allowed  here,  that  it  cannot  pass  property  located 
here." 

The  probate  court,  and  the  county  court  as  an  appellate 
probate  court,  have  ample  jurisdiction  for  establishing  spoli- 
ated, suppressed  and  destroyed  wills.  It  logically  follows 
from  the  express  provisions  of  Vt.  St.,  s.  2356,  our  probate 
laws,  and  our  decisions,  as  well  as  the  decisions  of  other 
courts,  American  and  English,  that  the  jurisdiction  of  chan- 
cery to  establish  such  wills  is  abrogated,  and  we  so  hold. 
To  hold  otherwise,  would  in  effect  repeal  Vt.  St.,  s.  2356, 
and  would  contravene  the  decisions  of  this  court  in  respect 
to  the  exclusive  jurisdiction  of  the  probate  courts.     It  is  ap- 
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parent,  in  view  of  the  fact  that  this  section  was  enacted  sub- 
sequent to  the  decision  in  Mead  v.  Langdon^  supra,  that  it 
was  intended  to  confer  exclusive  jurisdiction  over  the  proof 
and  allowance  of  wills,  upon  the  probate  courts,  and  thus 
by  way  of  appeal  to  the  county  court,  secure  to  all  persons 
interested,  the  right  of  trial  by  jury  of  all  issues  of  fact  in- 
volved in  the  probate  of  a  will,  Vt.  St.,  ss.  2584-2595.  Our 
probate  system  is  thus  made  harmonious,  and  in  accord 
with  the  spirit  of  the  common  law,  which  regarded  wills  as 
muniments  of  title,  and  to  be  established  as  such.  The  en- 
actment of  that  section  in  the  revision  of  1839,  overruled 
Mead  v.  Langdon, 

The  defendants,  Eellsand  Sperry,  claim  title  to  the  prop- 
erty in  question  by  virtue  of  a  certain  conveyance  and  trans- 
fers of  the  same  to  them  by  Conroe  in  her  life,  and  the  ora- 
tors claim  title  thereto  under  the  alleged  spoliated  will. 

Hence,  the  issue  pending  between  the  parties  in  the 
county  court,  though  in  form  the  question  of  the  probate  of 
the  will,  is  in  fact,  so  far  as  the  orators  are  concerned,  a 
question  of  title.  The  case  standing  thus,  jurisdiction  is  not 
conferred  upon  the  court  of  chancery  to  establish  the  will, 
because  the  orators'  bill  prays  for  an  injunction  or  for  equit- 
able relief,  other  than  the  setting  up  of  the  will.  The  case 
is  analogous  in  principle  to  Griffith  v.  Hillard,  64  Vt.  643, 
and  Stetson  v.  Stevens,  64  Vt.  649,  in  which  the  title  of  the 
orator  was  involved,  and  which  the  court  of  chancery  refused 
to  determine,  although  a  temporary  injunction  was  granted, 
and  remitted  him  to  the  court  of  law  to  establish  his  title. 
In  view  of  the  effect  of  Vt.  St.,  s.  2356,  chancery  cannot 
draw  to  itself  jurisdiction  to  set  up  a  will  by  granting  some 
other  equitable  aid.  It  can  only  supplement  where  there  is  a 
shortage  in  the  powers  of  the  probate  court  to  protect  the  rights 
of  the  parties,  by  supplying  such  shortage  if  it  comes  within 
the  scope  of  equity,  and  ug  more. 

In  a  ciLuae  like  this,  the  court  of  diaiiccry  may,  in  its  dis- 
34 
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cretion  and  for  sufficient  cause  shown,  issue  a  temporary  in- 
junction to  prevent  any  disposition  of  the  property  in  con- 
troversy, and  may  make  such  further  orders  as  may  be  neces- 
sary to  preser^^e  the  same,  and  continue  such  injunction  and 
orders  in  force  for  such  reasonable  time  as  may  be  neces- 
sary to  enable  the  orators  to  establish  the  will  in  the  county 
court.  If  the  will  is  there  proved  and  allov^red,  such  allow- 
ance does  not  necessarily  establish  the  right  of  the  orators 
to  the  property,  as  Conroe  may  have  been  competent  to 
contract  at  the  time  she  executed  the  conveyance  and  trans- 
fers to  Eells  and  Sperry,  although  not  of  sound  mind  at  the 
time  of  the  alleged  destruction  of  her  will*  If  the  wnll  is 
established,  letters  testementary  or  of  administration  issued> 
and  the  estate  settled  in  due  course  in  the  probate  court,  it 
may  be  found  that  the  powers  of  the  probate  court  are  inad- 
quate  to  give  the  orators  such  relief  as  they  may  be  entitled 
to  have  to  make  good  their  title  under  the  will  and  relieve  it 
from  any  cloud  that  defendants  Eells  and  Sperry  may  have 
cast  upon  it,  by  any  unlawful  act  of  theirs*  In  such  event 
chancery  may,  upon  proof  of  the  probate  of  the  will  in  the 
county  court,  proceed  with  the  cause  in  aid  of  the  probate 
court,  and  grant  such  relief  as  the  orators  may  establish  that 
they  are  entitled  to,  which  the  jurisdiction  of  the  probate 
court  is  inadequate  to  give*  To  this  end  the  cause  may 
be  retained  by  the  court  of  chancery.  Griffith  v»  Hillard^ 
and  Stcison  v,  Stevens^  supra;  French  v.  Winsor^  24  Vt. 
402  ;  32  Atkyns  17, 

This  view  of  the  case  renders  it  unnecessary  to  pass  upon 
the  effect  of  the  orators  having  elected  to  proceed  in  the 
probate  court  for  the  proof  and  allowance  of  the  alleged  will 
and  the  pendency  of  such  proceedings  iu  the  county  court 
on  appeal* 

The  pro  forma  decree  of  the  court  of  chancery  is  re- 
versed; the  demurrer  cofilaincd  in  the  answer  of  the  defend- 


Vt.]       MISSIONARY  SOCIETY  v.  EELLS  ET  AL.        515 

ants^  Isaac  JL,  Eells  and  A.  Elizabeth  Sperry^  is  overruled^ 
and  the  orators^  bill  adjudged  sufficient;  and  the  answer  of 
defendants^  Eells  and  Sperry  is  ordered  brought  forward^ 
from  which  and  the  orators^  bilL,  it  appears  that  the  proof 
and  allowance  of  the  alleged  last  will  and  testament  of 
Lydia  E.  Conroe^  deceased^  late  of  Middlcbury^  in  the 
county  of  Addison^  and  under  which  will  the  orators  claim 
title ^  is  in  controversy ;  therefore  the  cause  is  remanded  to 
the  court  of  chancery^  with  direction  to  that  court  to  retain 
the  case^  and  to  make  such  further  temporary  orders  as  may 
be  necessary  to  preserve  the  property  in  controversy ,  and  to 
continue  such  orders  and  the  inj miction  for  such  time  as,  in 
the  opinion  of  said  court,  may  be  necessary  to  enable  the 
orators  to  prove  and  establish  said  will  in  the  county  court 
where  proceedings  for  the  probate  thereof  are  now  pending ; 
and  in  default  of  the  orators  so  proving  and  estab- 
lishing said  will  within  the  time  limited  as  aforesaid,  their 
bill  to  be  dismissed  with  costs  to  the  dcfefidants.  If  within 
the  aforesaid  time,  the  orators  prove  and  establish  said  will 
by  a  final  judgment  of  the  county  or  supreme  court,  let  the 
court  of  chancery  further  retain  said  cause ;  and  if  in  due 
administration  of  the  estate  of  said  Conroe,  the  jurisdiction 
and  powers  of  the  probate  court  for  the  district  of  Addi- 
son prove  inadeqnate  to  establish  and  protect  the  rights 
and  title  of  the  orators  under  said  will,  in  the  property, 
personal  and  real,  in  controversy,  the  court  of  chancery  is 
directed  to  further  proceed  with  said  cause  to  the  extent  of 
granting  the  orators  such  relief  in  the  premises  as  they  may 
be  entitled  to  in  equity,  and  which  the  powers  and  jurisdic- 
tion of  said  probate  court  are  inadequate  to  grant.  If 
such  ancillary  aid  of  the  court  of  chancery  shall  not  be 
needed,  then,  Jinally,  let  the  bill  be  dismissed  upon  such 
terms  in  respect  to  costs,  as  that  court  ?nay  deem  equitable. 
Defendants  Eells  and  Sperry  to  recover  their  costs  in  this 
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SMITH  1%  COOLTDGE, 


c^ 


GEORGE  G.  SMITH  v.  H,  O.  COOLIDGE- 


May  Term,  1896. 


Contract    payable    in    specific    articles^       Dc/auH.       Re- 
instatement, 


I.  A  contract  payable  in  specific  articles  may,  withhi  tlie  time 
liiivjted,  be  paid  either  in  the  properly  specified  or  in  money 
at  the  option  of  the  debtor,  but  after  the  e^:piration  of  ihat 
time  it  becomes  payable  in  money. 

3,  If  a  contract  is  payable  in  a  commodity  as  ordered  by  the  payee, 
the  failure  to  fill  an  order  renders  the  balance  due  payable 
in  money. 

3.  And  when  this  default  has  once  occurred  the  mere  acceptance 
of  another  order  in  the  course  of  business  does  not  of  itself 
reinstate  tlit*  contract*  • 

General  assumpsit.  Heard  upon  the  report  of  a  referee 
at  the  September  term,  1S95,  Windham  county,  Tvler,  J., 
presiding.  Judgnnent  for  the  defendant.  The  plaintiff 
excepts. 

The  action  was  for  ihe  recover}^  of  a  balance  due  the 
plaintiff  on  open  account.  It  appeared  that  the  plaintiff  in 
1888  was  a  general  merchant  doing  business  in  South  Lon* 
donderry,  and  so  remained  down  Xo  the  time  of  the 
hearing.  The  defendants,  Coolidge  and  Batch  elder,  were 
in  1 888  manufacturers  and  dealers  in  confectionery  in  Brat- 
tleboro,  under  the  style  of  F-  L.  Batchelder  &  Co,  In 
September,  1SS8,  the  defendant  Coolidge  purchased  of  the 
plaintiff  for  the  tirm  a  quantity  of  maple  sugar  and  agreed 
to  pay  for  the  same   in   confectionery  to  be  delivered  to  the 
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plaintiff  in  South   Londonderry  in   such   quantities   and  at 
such  times  as  thereafter  ordered. 

Under  this  agreement  the  plaintiff  shipped  the  sugar  to 
the  defendants  and  sent  them  from  time  to  lime  orders  for 
confectionery  to  be  applied  on  this  account.  These  orders 
were  filled  down  to  and  including  April,  1889. 

In  the  fall  of  1888  the  defendant  Coolidge  retired  from  the 
firm  and  Batchelder  continued  the  business  alone  at  Brattle- 
boro,  filling  the  orders  of  the  plaintiff  down  to  February, 
1889.  He  then  sold  out  his  business  at  Brattleboro  and 
moved  to  Manchester,  N.  H.,  where  he  engaged  in  the  same 
business  and  where  he  continued  to  fill  the  orders  of  the 
plaintifi  for  the  months  of  March  and  April.  In  May  and 
June  the  plaintiflT  sent  Batchelder  several  orders  which  were 
not  filled. 

Not  being  able  to  obtain  payment  from  Batchelder,  the 
plaintiff  wrote  Coolidge  that  he  should  look  to  him  for  pay- 
ment, and  after  some  further  corr;espondence,  Coolidge 
wrote  the  plaintiflT  that  he  had  made  arrangements  with  one 
Miller  of  Brattleboro  to  fill  the  plaintiff's  orders  on  his  ac- 
count, and  the  plaintiff  sent  Miller  one  order  which  was 
properly  filled.  About  this  time  the  plaintiff  and  Coolidge 
had  a  looking  over  of  accounts,  in  which  Coolidge  insisted 
that  the  plaintiflT  had  received  more  confectionery  than  he 
had  given  credit  for.  Some  feeling  arose  during  the  con- 
versation and  the  plaintiff  then  said  that  he  claimed  that  the 
account  had  become  payable  in  money  by  reason  of  the  failure 
of  Batchelder  to  fill  his  orders  in  May  and  June,  and  that' 
he  should  insist  upon  the  payment  of  the  balance  of  the  ac- 
count in  money ;  and  soon  after  this  he  brought  this  suit. 

The  referee  found  that  Coolidge  had  in  fact  made  an- 
arrangement  with  Miller  to  fill  the  orders  of  the  plaintiff ; 
that  Miller  had  properly  filled  the  order  which  was  sent  him 
and  was  at  all  times  ready  to  fill  orders  for  the  balance  of 
Ihe  amount  due. 
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A.  E.  Cudworth  and  L.  M.  Read  for  the  plaintiff. 

In  consequence  of  the  failure  of  the  defendant  to  fill  the 
plaintifFs  orders  according  to  the  terms  of  the  agreement, 
the  balance  due  became  payable  in  money.  Way  v.  Wake- 
field^ 7  Vt.  223  ;  Perry  v.  Smithy  22  Vt.  301  ;  Kent  v. 
Bowker^  38  Vt.  148;  Read  v.  Sturtevant^  40  Vt.  521; 
Wilkins  v,  Steveiis^  8  Vt.  214;  Wainwright  v.  Straw y  15 
Vt.  215, 

The  plaintiff's  account  having  become  payable  in  money 
he  cannot  be  compelled  to  receive  anything  else  in  payment 
except  by  virtue  of  some  subsequent  agreement  to  do  so. 
In  this  case  no  such  agreement  is  shown.  Du7ikcn  v. 
Goodnowy  34  Atl.  Rep.  427. 

Waterman  y  Martin  &  Hitt  for  the  defendant. 

The  order  sent  by  the  plaintiff  to  Miller  was  an  accept- 
ance of  the  defendant's  proposition  to  substitute  Miller  for 
the  firm  of  Batchelder  &  Co.,  and  the  plaintiff  could  not 
exact  payment  in  money  or  damages  for  non-payment  un- 
less Miller  failed   to   fill  his  orders.     Brown  v.  Guarantee 

Trust  Co.y  128  U.  S.  403  ;  Bass  v.  GilUland^  5  Ala.  761; 
Stewart  v.  Stokes^  33  Ala.  494 ;  Barsolon  v.  SVcwton^  63 
Cal.  223  ;  Moody  v.  Griffin^  60  Ga.  459;  Morgan  v.  Scoit^ 
26  Pa.   51;  Hutchinson   v.   McXutt^   i  Ohio  14;  Collins  w 

Vandevcr^  i  la.  573  ;  Logan  v.  McCark,  2  A.  K.  Marsh., 
Ky.,  224;  //nil  v.  Sturdivanty  46  Me.  34;  Schroeppel  w^ 
Hopper y  40  Barb.    425  ;  Battcll  v.  Matot^  58  Vt.  271. 

MUNSON,  J.  The  referee  reports  that  the  defendant  pur- 
chased of  the  plaintiff  a  quantity  of  maple  sugar,  and  agreed 
to  pay  for  it  in  confectionery,  to  be  delivered  to  the  plaintiff 
at  South  Londonderry,  at  such  times  and  in  such  quantities 
as  the  plaintiff  should  thereafter  order.  It  is  also  found,  in 
regard  to  certain  shipments  of  confectionery,  that  the  price 
and  quality  of  the  goods  were  satisfactory  to  the  plaintiff. 
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It  is  evident  from  these  findings  that  a  price  was  put  upon 
the  maple  sugar  and  that  the  amount  was  to  be  paid  in  con- 
fectionery at  the  current  rates.  So  the  case  presented  is 
that  of  a  sale  in  consideration  of  a  payment  to  be  made  in 
specific  articles ;  and  it  is  to  be  disposed  of  in  accordance 
with  the  rules  heretofore  held  applicable  in  such  cases. 

In  this  state,  an  agreement  to  pay  in  specific  articles  is 
presumed  to  have  been  intended  for  the  benefit  of  the  debtor, 
and  is  held  to  entitle  him  to  make  payment  either  in  the 
property  named  or  in  cash.  But  if  the  obligation  is  not  met 
when  due  this  option  is  lost,  and  the  debtor  must  then  make 
payment  in  money  at  the  price  fixed.  The  demand  is  after- 
wards treated  in  every  respect  as  if  it  had  always  been  pay- 
able in  money,  except  as  regards  negotiability  in  cases 
where  the  obligation  is  in  the  form  of  a  note.  Chip,  on  Con. 
35  ;  Wilkins  v.  Stevens^  8  Vt.  214;  Perry  v.  Smithy  22  Vt. 
301  ;  Kent  v.  Bowker^  38  Vt.  148. 

In  this  case,  Batchelder's  failure  to  fill  the  order  sent  in 
May  was  a  breach  of  the  contract  as  regards  the  time  of 
payment,  and  the  unsatisfied  balance  thereupon  became  pay- 
able in  money.  It  was  of  course  competent  for  the  parties, 
by  a  sufficient  agreement,  to  reinstate  the  contract  in  its 
original  terms ;  but  the  ordering  of  another  bill  of  goods 
upon  the  solicitation  of  the  defendant,  without  any  accom- 
panying expression  of  intention,  was  not  sufficient  to  ac- 
complish this.  It  had  no  more  effect  than  a  similar  transac- 
tion would  have  had  in  the  case  of  an  ordinary  note.  The  ob- 
ligation having  become  payable  in  money,  the  plaintiff  could 
accept  part  payment  in  goods  at  his  pleasure,  and  still  re- 
quire that  further  payment  be  made  in  money. 

Judf^ment  reversed  and  judgment  for  flaintiff, 

Taft,  J.,  did  not  sit,  being  in  county  court. 
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STATE  V.  TOWN  OF  BRATTLEBORO. 


May  Term,  1896. 


As  of  what  date   date   accounts  of  town    officers  may  be 
settled.     Intoxicating  liquor. 


1.  Under  V.  S.,  s.  3062,  requiring  those  authorized  to  receive  or 

disburse  town  funds,  to  settle  their  accounts  on  or  before 
the  first  Tuesday  of  March,  and  V.  S.,  s.  3059,  requiring 
town  auditors  to  audit  such  accounts  immediately  before 
the  annual  town  meeting,  it  is  competent  to  settle  the  ac- 
count of  the  town  liquor  agency  as  of  January  31st  each 
year. 

2.  No.  72,  Acts  1894,  providing  that  towns  and  cities  shall  pay 

over  to  the  state  certain  profits  arising  from  the  sale  of  in- 
toxicating liquor  by  town  and  city  agencies,  does  not  apply 
to  a  fiscal  year  ending  before  the  act  took  effect. 

Action  upon  No.  72,  Acts  of  1894,  f*r  the  profit  derived 
by  the  defendant  from  the  sale  of  intoxicating  liquor  at  its 
agency.  Plea,  the  general  issue.  Heard  upon  an  agreed 
statement  of  fact  at  the  March  term,  1896,  Windham  County, 
MuNSON,  J.,  presiding.  Judgment  for  the  plaintiff.  The 
defendant  excepts. 

Waterman^  Martin  &  Hitt  for  the  defendant. 

The  statute  does  not  operate  prospectively.  Potter's 
Dwarris,  145;  yackson  v.  Van  Zandt^  12  Johns.  176; 
Hockley  v.   Sfrague^  10  Wend.  116. 

The  money  belonged  to  the  town  when  the  act  took  effect. 
Harris  v,  Tozvnshcnd^  56  Vt.  716;  Starksboro  v.  Hines- 


Digitized  by  VjOOQIC 


\ 


Vt.]  STATE  V.  BRATTLEBORO.  521 

burghy  13  Vt.  215  ;  3  Am.  &  Eng.  En.  Law  757  ;  U.  S.  v. 
/?.  7?.  Co.,  142  U.  S.  615  ;  Edwards  v.  Darby,  25  U.  S. 
206;  U.  S.  V.  Bank,  31  U.  S,  29;  U.  S.  v.  McDaniel,  32 
U.  S.  I  ;  ^r^«/«  V.  £^.  5.,  113  U.  S.  568 ;  U.  S.  v.  Moore, 
95  U.  S.  760. 

y.  C  Baker  for  the  plaintiff. 

Statutes  should  be  so  construed  as  to  effectuate  the  intent 
of  the  legislature.  Baker  v.  yacobs,  64  Vt.  197  ;  Adams  v. 
Sleeper,  64  Vt.,  544;  Legg  v.  Britton,  64  Vt.  653  ;  State 
V.  Welsh,  65  Vt.  50 ;  Perkins  v.  Cmmnings,  66  Vt.  485  ; 
^///^  V.  Pomeroy,  39  Vt.  211  ;  Sturgis  v.  Hull,  48  Vt.  307  ; 
Smith  V.  Hard,  59  Vt.  17. 

It  was  the  manifest  intent  that  this  act  should  apply  to  the 
town  fiscal  year  ending  with   the  first  Tuesday  in    March.. 
Tiederman,  Munc.  Corp.  s.  4 ;  i  Dillon,  Munc.  Corp.  ss.  28, 
29,  30 :  Montpelier  v.  East  Montfelier,  29  Vt.   18 ;  Bates 
V.  Rutland,  62  Vt.  182. 

START,  J.     The  action  is  brought  under  No.  72,  Acts  of 

1894,  to  recover  the  balance  found  in  favor  of  the  defendant 
at  the  annual  settlement  of  the  accounts  of  its  liquor  agency 
for  the  fiscal  year,  ending  January  31,  1895.  The  act  was 
approved  November  20,  1894,  and  took   effect  February   i, 

1895.  It  provides,  that  if,  upon  the  annual  settlement  of 
the  accounts  of  the  town  or  city  liquor  agency  by  the  auditors, 
there  is  found  a  balance  in  favor  of  the  town  or  city  in  excess 
of  ten  per  cent,  of  the  total  sales  of  liquor  for  the  year,  such 
excess  shall  be  paid  into  the  treasury  by  said  town  or  city  ;  and 
it  is  made  the  duty  of  the  auditors  to  report  within  fifteen  days 
after  making  such  settlement  to  the  state  treasurer  the  stand- 
ing of  such  accounts.  The  defendant's  auditors  have  been  in 
the  habit  of  making  their  annual  settlement  with  town  officers 
and  the  liquor  agency  for  the  fiscal  year,  ending  January  31st. 

The  act  in  question  does  not  require  a  settlement  of  the  ac- 
counts of  liquor  agencies  for  its  purposes*      It  only  appropri- 
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ates  to  the  use  of  the  State  such  balances  as  may  be  found  in 
favor  of  towns  and  cities  on  annual  settlements  provided  by 
law.  The  statute  in  force  at  the  time  the  act  took  effect,  V. 
S.,  s.  3062,  required  all  persons  authorized  to  receive  or  dis- 
burse money  belonging  to  a  town,  to  annually  settle  their  ac- 
counts with  the  auditors  of  such  town  on  or  before  the  first 
Tuesday  of  March.  V.  S.,  s.  3059,  requires  town  auditors 
to  examine  and  adjust  the  accounts  of  town  officers  immediate- 
ly before  each  annual  town  meeting  and  report  such  accounts 
at  such  meeting. 

These  sections  must  be  construed  together  and  effect  given 
to  the  word  *' immediately,"  as  used  in  section  3059.  For 
this  purpose,  it  is  not  necessary  that- the  settlement  be  made 
instantly  before  the  meeting.  It  is  sufficient  if  made  within 
such  reasonable  time  before  the  annual  meeting  as  will  enable 
the  auditors  to  perform  their  duties  in  the  examination  of  the 
accounts  and  vouchers  of  the  town  officers,  and  to  prepare  and 
have  printed  itemized  reports  for  the  use  of  the  voters  at  such 
meeting.  This  holding  does  not  permit  the  officers  to  fix  an 
arbitrary  date  for  the  end  of  the  fiscal  year,  but  it  must  end 
within  a  reasonable  time  before  the  annual  meeting.  Consid-  * 
oring  the  duties  required  by  law  of  the  defendant's  auditors, 
and  the  number  and  extent  of  the  accounts  they  would  natur- 
ally have  to  adjust  and  report  upon,  we  think  the  time  taken 
by  them,  as  showed  by  the  agreed  case,  was  a  reasonable 
time  within  the  meaning  of  the  statute,  in  which  to  adjust  the 
accounts  and  prepare  and  have  printed  their  report.  It  is  not 
necessary  that  the  accounts  should  be  adjusted  and  reported 
to  the  day  of  the  annual  town  meeting.  We,  therefore,  hold 
that  the  settlement  of  the  accounts  of  the  liquor  agency  for  the 
fiscal  year,  ending  January  31,  1895,  and  the  ascertaining  of 
the  balance  then  in  its  favor,  was  a  reasonable  compliance 
with  the  requirements  of  the  statute. 

In  determining   whether  this  balance  can  be  recovered,  it 
becomes  important  to  inquire  whether  the  legislature  intend- 
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ed  by  the  enactment  to  require  a  town  to  pay  to  the  state 
treasurer  any  balance  that  might  be  found  in  its  favor,  on  set- 
tlement of  the  accounts  of  its  liquor  agency  for  the  fiscal  year 
that  ended  before  the  act  took  effect.  If  the  legislature  did 
thus  intend,  it  intended  the  act  to  have  retrospective  force. 
The  act  does  not,  in  terms,  express  such  an  intention  and,  if 
it  has  such  force,  it  is  by  necessary  inference.  It  is  a  rule  of 
construction  that  an  enactment  shall  be  so  construed  as  to 
operate  prospectively  only,  unless  the  intention  to  give  it  re- 
trospective force  is  clearly  expressed  in  the  act,  or  to  be  in- 
ferred by  necessary  implication  from  the  words  of  the  act, 
taken  by  themselves,  and  in  connection  with  the  subject-mat- 
ter and  the  occasion  of  the  enactment.  There  is  nothing  in 
the  language  of  the  act  to  indicate  that  it  was  to  have  retro- 
spective force.  On  the  contrary  the  language  would  indicate 
that  it  was  to  have  prospective  force  only.  It  provides,  that, 
if,  upon  the  annual  settlement,  there  is  a  balance,  it  shall  be  paid 
to  the  state  treasurer.  There  is  nothing  in  the  subject-matter, 
or  the  occasion  of  its  passage,  to  indicate  that  retrospective  force 
was  intended  or  necessary.  The  act  deals  with  profits  arising 
from  sales  of  intoxicating  liquor,  and  relates  more  properly  to 
future  balances  in  favor  of  towns,  which  would  naturally  be  on 
hand  when  annual  settlements  were  made,  ready  to  be  paid  to 
the  state  treasurer.  Profits  that  accrued  during  a  fiscal 
year  which  ended  before  the  act  took  effect,  would  ordinar- 
ily be  expended  for  town  purposes,  and  not  available  for  the 
purposes  of  the  act,  if  it  has  retrospective  force.  The  pur- 
pose of  the  act  was  not  to  raise  revenue  for  state  expenses. 
The  entire  history  of  legislation  upon  the  subject  of  intoxicat- 
ing liquor  rebuts  such  an  inference.  It  has  been  the  policy 
of  the  State  to  restrict  the  sale  of  intoxicating  liquor  to  medi- 
cinal, chemical  and  mechanical  purposes  only,  without  profit. 
The  purpose  of  the  act  was  not  to  tax  towns  or  impose  a 
penalty  because  of  profits  that  have  been  determined  and  pos- 
sibly expended  before  the  act  took  effect,  but  to  prevent   the 
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sale  of  intoxicating  liquor  for  purposes  other  than  those 
authorized  by  law,  by  removing  the  pecuniary  motive  to  in- 
crease sales.  The  statute  in  force  at  the  time  the  act  was 
passed,  made  it  the  duty  of  the  selectmen  to  fix  the  price  of 
intoxicating  liquor  sold  by  town  liquor  agents,  as  nearly  as  pos- 
sible at  its  actual  cost  price  to  the  town,  including  the  expense 
of  sale  thereof;  but,  for  a  neglect  of  this  duty,  the  statute 
then  in  force  did  not  provide  a  remedy ;  and  it  is  clear  that 
one  of  the  purposes  of  the  act  in  quesilion  was  to  aecure  a  bet- 
ter enforoeinent  of  this  statute.  For  this  purpose,  retros^pec* 
tive  force  to  the  act  could  have  no  effect  except  by  way  of 
pUDishnient* 

It  is  clear  thnt  the  legislature  did  not  intend  to  impose  a 
penalty  upon  towns  far  past  neglect  of  duty  by  its  office rs- 
Ry  giving  the  act  prospective  force  only,  its  object  and  pur- 
pose 18  effectuated.  We,  therefore,  bold  that  the  legislature 
did  not  intend,  by  the  enactment  in  question,  thut  towns 
should  pay  to  the  state  trciisurcr  balances  found  in  their  favor 
on  settlement  of  their  liquor  agencies  for  fiscal  years  that  had 
ended  at  the  time  the  act  took  effect. 

yudgm€ut  reversed y  and  judgment  for  the  defendant^ 
wit  ho  Hi  casis. 


Taft,  J.,  being  engaged  in  county  court,  did  not  sit. 


Vt.]  BICKFORD   V.  EST.  OF  BICKFO 


GEORGE  W.  BICKFORD 


ESTATE  OF  ELECTA  BICKFO 


May  Term,  1896. 


Probate  court  may  execute  trust.      Trust  by 
law.     Husband  and  wife. 


1.  The  probate  court  may,  under  V.  S.,  s.  2494,  | 

istrator  license  to  convey  real  estate  held  by 
trust  arising  by  implication  of  law,  and  mi 
termine  the  facts  necessary  to  show  wheth< 
existed. 

2.  If  a  husband  pays  the  purchase  price  of  real  esl 

the  same  to  be  deeded  to  his  wife  under  i 
standing  that  she  shall  hold  the  legal  title  i 
a  trust  results  by  implication  of  law,  for  tl 
that  the  transaction  was  intended  as  a  gift  tc 
butted  by  the  fact  of  the  understanding. 

Appeal  from  a  decree  of  the  probate  cour 
petition  for  license  to  sell  real  estate.  The  pe 
motion  to  dismiss  in  the  county  court.  He 
motion  at  the  December  term,  1895,  Benni 
MuNSON,  J.,  presiding.  Motion  sustained  ar 
missed.     The  petitioner  excepts. 

Batcheldcr  d:  Bates  for  the  petitioner. 

When  real  estate  is   purchased   and  paid   f 
son  and  the  conveyance  taken  to  another,  a 
the  latter  by  implication  of  law.    Williams^  Aa 
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64  Vt.  326 ;  Livermore  v.  Aldrichy  5  Cush.  431  ;  Barron  v. 
Barron,  24  Vt.  375  ;  Clark  v.  Clark,  43  Vt.  685  ;  Hay- 
ward  V.  Cain,  no  Mass.  273  ;  Shaw  v.  Spencer,  100  Mass. 
382. 

If  there  is  any  legal  presumption  of  a  gift  when  the  pur- 
chase is  by  the  husband  and  the  conveyance  to  the  wife, 
that  may  be  rebutted  by  showing  the  fact  otherwise.  Whitten 
V.  Whitten,  2  Cush.  191  ;  Perkins  et  al.  v.  Nichols ^  11  Allen 
542 ;  Rdgerly  v.  Edgerly,  16  Browne  175. 

The  probate  court  has  the  power  to  execute  the  trust,  for 
the  statute  gives  it.  V,  S,,  s,,  24945  Brown  v.  Msiaie  of 
Sumner  J  31  Vt,  671  ;  Hendrick  v,  Cleveland  ^  2  Vt,  329^ 

C  //*  Darling  (or  the  petitionee - 

The  petitioner  is  in  reality  seeking  to  establish  a  trust, 
For  this  he  must  resort  to  equity.  Walsion  v.  Smithy  67  Vt, 
542  ;  Adm,  of  Leonard  v.  Exr.  of  Leonard^  67  Vt-  318 ; 
Bailey  v.  Bailey^  67  Vt.  494. 

START,  J.  The  petitioner  preferred  his  petition  to  the 
probate  court  for  the  district  of  Bennington j  setting  forth, 
that  Electa  Bickford.  at  the  time  of  her  decease,  held  the 
legal  title  to  certain  real  estate  in  trust  for  him  \  that  the 
trust  is  not  expressed  in  the  deeds  conveying  said  real  estate, 
but  rests  wholly  in  implication  of  law,  and  in  oral  evidence  1 
and  praying  that  the  court  decree  the  execution  of  the  trust, 
and  grant  license  to  the  administrator  to  convey  said  real 
estate  to  him.  The  probate  court,  and  the  county  court,  on 
motion,  dismissed  the  petition  j  and  the  only  question  pre- 
sented for  consideration  is,  whether  the  probate  court  had 
jurisdiction  to  grant  the  relief  prayed  for. 

The  petitioner  relies  upon  s.  2494  of  the  Vermont  Stat- 
utes, which  reads  as  follows : 

**  Where  a  deceased  person  in  his  life  time  held  lands  in 
trust  for  another  person,  or  lands  have  passed  under  a  de* 
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cree  of  foreclosure  or  sale  on  execution  to  such  deceased 
person,  or  to  his  executor  or  administrator,  on  a  debt  in  the 
name  of  such  deceased  person,  but  being  in  fact  the  debt  of 
some  other  person  and  not  belonging  to  the  estate  of  the 
deceased,  the  probate  court  may,  after  notice  given  as  re- 
quired in  the  preceding  section,  grant  license  to  the  executor 
or  administrator,  to  deed  such  lands  to  the  person,  his  exe- 
cutor or  administrator,  for  whose  use  and  benefit  they  are 
holden  ;  and  the  probate  court  may  decree  the  execution  of 
such  trust,  whether  created  by  deed  or  by  law." 

The  petition  negates  a  trust  by  deed,  and  it  becomes  im- 
portant to  consider  what  trusts,  under  our  statute,  are  created 
by  law.  V.  S.,  s.  2219,  provides,  that  no  trust  concerning 
lands,  excepting  such  as  may  arise  or  result  by  implication 
of  law,  shall  be  created  or  declared,  unless  by  an  instrument 
in  writing,  signed  by  the  party  creating  or  declaring  the 
same,  or  by  his  attorney.  If  we  give  effect  to  this  statute, 
there  can  be  no  trust  in  real  estate,  except  such  as  arises  or 
results  by  implication  of  law,  or  is  created  by  an  instrument 
in  writing,  signed  by  the  party  creating  or  declaring  it,  or 
by  his  attorney.  Therefore,  no  trust  is  created  by  law,  ex- 
cept such  as  arises  or  results  by  implication  of  law ;  and,  to 
give  effect  to  the  statute  giving  probate  courts  jurisdic- 
tion of  trusts  in  land  by  law  it  must  be  held  that  trusts 
created  by  law  are  trusts  that  arise  or  result  by  implica- 
tion of  law.  We  think  it  was  intended  that  probate  courts 
should  have  jurisdiction  over  trusts  in  real  estate  arising 
or  resulting  by  implication  of  law,  to  the  extent  of 
granting  license  to  executors  and  administrators  to  con- 
vey the  same.  Any  other  construction  of  the  statute 
would  render  that  part  of  it  relating  to  trusts  created 
by  law  meaningless.  All  trusts  in  real  estate,  not  created 
by  an  instrument  in  writing,  arise  or  result  by  implication  of 
law.  When  the  facts  are  found  in  a  given  case,  the  law  im- 
plies or  does  not  imply  a  trust.  We,  therefore,  hold  that 
the  probate  court  had  jurisdiction  to  find  the  facts,  and  under 
what  circumstances   and  conditions  the  conveyances   were 
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made ;  and,  if  the  law  implied  a  trust  from  the  facts  and  cir- 
cumstances found,  then  a  trust  was  created  by  law. 

In  order  to  give  the  court  jurisdiction,  it  was  necessary 
for  the  petitioner  to  show  by  his  petition  that  one,  at  least,  of 
the  conveyances,  was  made  under  circumstances  from  which 
the  law  will  imply  a  trust.  We  think  that  the  petitioner 
shows  by  his  petition  a  resulting  trust  in  respect  to  the  piece 
of  land  first  conveyed.  He  purchased  this  of  RoUin  Smith, 
paid  the  full  purchase  price  thereof,  and  caused  it  to  be  con- 
veyed to  his  wife,  with  her  consent,  solely  that  she  might 
hold  the  legal  title  in  trust  for  him.  When  a  husband  pur- 
chases real  estate,  pays  the  consideration  thereof  and  has  it 
conveyed  to  his  wife,  the  law  presumes  the  payment  a  gift 
to  the  wife ;  but  this  presumption  may  be  rebutted  by  evi- 
dence that  there  was  a  mutual  understanding  between  them, 
and  that  it  was  their  intention  and  purpose  that  the  wife 
should  take  the  conveyance  and  hold  the  title,  not  as  the 
title  of  her  own  property,  but  as  the  title  to  the  propert}^  of 
the  husband.  If  this  presumption  is  overcome,  a  trust  ex- 
ists in  favor  of  the  husband,  notwithstanding  the  statute  of 
frauds  above  cited,  Wallace  \,  Bowen^  28  Vt.  638;  Bent  v. 
Be7it^  44  Vt.  555.  The  petitioner,  by  his  petition,  rebuts 
this  presumption.  It,  therefore,  appears  that  the  court  has 
jurisdiction  to  grant  the  relief  prayed  for,  in  respect  to  the 
piece  of  land  first  conveyed.  The  court  having  jurisdiction 
in  respect  to  this  piece  of  land,  it  is  not  necessary,  for 
the  purposes  of  the  jurisdictional  question  raised,  to  consider 
the  allegations  of  the  petition  respecting  the  piece  of  land 
last  conveyed ;  and,  as  counsel  have  not  discussed  the  ques- 
tion of  whether  the  petition  shows  tliat  this  was  conveyed 
UGcler  circum,stances  from  which  the  law  will  imply  a  trustt 
we  express  no  opinion  in  regard  to  this  conveyance. 

yndgmcfii  reversed  aud  tnHse  remanded. 

Tafti  J*,  being  engaged  in  county  courts  did  not  sit. 
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STATE  V.  LYDIA  A.  STEVENSON. 


May  Term,  1896. 


Abortion.     Indictment  must  negative  exception  in  statute. 
Means  used  to  procure  not  ike  same  as  miscar- 
riage. 

I.     If  a  statute,  making  certain  acts  criminal,  contains  an  excep- 
tion, the  indictment  must  negative  the  exception. 

•2.  R.  L.,  s.  4247,  provides  that  a  person  who  employs  certain 
means  upon  a  pregnant  woman  to  procure  a  miscarriage,  shall 
be  guilty,  ''unless  the  same  is  necessary  to  preserve  her 
life."  Held^  that  the  words  "the  same"  refer  to  mis- 
•carriage,  and  that  an  averment  that .  the  means  were  not 
necessary  to  preserve  the  woman's  life,  was  not  equivalent 
to  an  averment  that  the  miscarriage  was  not  necessary. 

3.     Held^  that  the  word  ''operation,"  as  used  in  the  indictment, 
referred  to  the  means  and  not  the  miscarriage. 

Indictment  under  R.  L.,  s.  4247,  for  attempt  to  procure 
an  abortion,  whereby  the  woman  died.  The  respondent  de- 
murred generally  to  the  indictment.  Demurrer  overruled, 
fro  forma.  The  respondent  then  plead  not  guilty  and  a  trial 
was  had  by  jury,  all  at  the  September  term,  1895,  Franklin 
County,  MuNSON,  J.,  presiding.  Verdict  guilty.  The  re- 
spondent excepted  to  the  action  of  the  court  in  overruling  the 
demurrer  and  also  took  various  exceptions  during  the  trials 
which  are  immaterial  in  view  of  the  decision  of  this  court. 

C  G.Austin  and  F.   W.  McGettrick  for  the  respondent. 

The  demurrer  should  have  been  sustained.     The  counts  con- 
tain no  allegation  that  the  miscarriage  was  not  necessary  to  tb 
35 
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life  of  the  deceased.  State  v.  Stokes^  54  Vt.  179;  State  v. 
Abhy^  29  Vt.  60 ;  State  v.  Barber^  18  Vt.  195  ;  6Va/^  v. 
Butler^  17  Vt.  145  ;  State  v.  Palmer^  18  Vt.  570;  ^S/tz/^  v. 
Norton^  45  Vt.  258. 

/.  TV.  Chase^  staters  attorney^  and  C^^.  A.  Ballard  lor 
the  ^tate. 

START,  J.  The  respondent  was  tried  on  an  indictment 
containing  Bix  counts,  the  last  two  of  which  were  abandoned 
hy  the  prosecution  before  the  trifil  commeneed-  The  respon- 
dent interposed  a  general  demurrer  to  each  count*  The  court 
^ro  forma  overruled  the  demurrer  and  adjudged  the  indictment 
snfiic-ient. 

It  is  ini^isted  hy  the  respondent  that  the  indictment  is  insuf- 
ficient, in  that  it  contains  no  averment  that  a  miscarriage  was 
not  necessary  lo  preserve  the  hfe  of  the  woman.  In  each 
count,  it  is  averred  that  the  means  employed,  with  intent  to 
procure  a  miscarriae^e,  were  not  necessary  to  preserve  her  life, 
R-  L.,  s.  4Z47,  provides  that  a  person  who  willfully  adminis- 
ters, advises  or  causes  to  be  administered  anything  to  a  wom- 
an pregnant,  or  supposed  by  such  person  to  he  pregnant,  or 
employes  or  ciiuses  to  be  employed  any  means  with  intent  to 
procure  a  miscarriage  of  such  woman,  or  assists  or  counsels 
therein,  unless  the  same  is  necessary  to  preserve  her  life, 
shall  if  the  woman  die  in  consequence  thereof,  be  imprisoned 
in  the  state  prison  not  more  than  twenty  years  and  not  less 
than  five  years,  etc.  This  statute  renders  all  acts  done  and 
performed  upon  a  woman,  pregnant,  or  supposed  to  be  preg- 
nant, witli  intent  to  pr*K!ure  her  miscarriage,  criminal,  unlesa 
the  same  was  necessary  to  preserve  her  life,  *' The  same'* 
here  refers  to  the  miscarriage  and  not  to  the  means  employed 
to  procure  a  raiscarriiige,  as  is  contended  by  the  counsel  for 
the  state, 

The  purp(jse  of  the  statute  is  to  suppress,  by  penal  inflic- 
tions 1  the  evil  of  procuring  miscarringes,  and  it  prohibits  the 
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employment  of  any  means  with  intent  to  procure  a  miscarriage, 
unless  a  miscarriage  is  necessary  to  preserve  the  life  of  the  wom- 
an .  Any  other  construction  would  render  the  exception  nuga- 
tory. It  cannot  be  said  that  the  thrusting  of  an  instrument  into 
a  pregnant  woman,  who  is  otherwise  in  perfect  health,  is  neces- 
sary to  preserve  her  life,  or  that  the  employment  of  any  of 
the  means  commonly  used  to  procure  a  miscarriage  is  neces- 
sary to  preserve  her  life ;  but  it  may  be  necessary  to  procure 
a  miscarriage  in  order  to  save  her  life,  and  the  exception  pro- 
vides for  such  a  necessity,  and  nothing  more.  Therefore,  un- 
der the  statute,  it  is  an  offence  to  employ  means  with  intent 
to  procure  a  miscarriage,  unless  a  miscarriage  is  necessary  to 
preserve  the  life  of  the  woman ;  and  it  is  not  an  offence,  if 
the  miscarriage  is  necessary  to  preserve  her  life.  If  a  mis- 
carriage was  necessary  to  preserve  the  life  of  the  pregnant 
woman,  all  acts  done  with  the  intent  to  procure  it  were  law- 
ful ;  but  if  unnecessary,  criminal.  Hence,  the  acts  antece- 
dently charged  to  have  been  done  or  performed  upon  the  alleged 
pregnant  woman  by  the  respondent,  with  the  intent  to  procure  a 
miscarriage,  may  be  of  either  character,  and  are  not  necessarily 
criminal,  because  in  none  of  the  counts  is  it  charged  that  the 
miscarriage  was  not  necessary  to  preserve  the  life  of  the 
woman.  If  all  the  allegations  of  the  counts  should  be  fully 
proved,  they  would  not  conclusively  establish  that  the  re- 
spondent w«3  guilty. 

In  order  to  charge  an  offence  under  the  statute,  it  is  neces- 
sary to  negative  the  exception.  State  v.  Stokes^  54  Vt.  179. 
An  averment  that  the  means  employed  to  procure  the  miscar- 
riage were  not  necessary  to  preserve  the  life  of  the  woman  is 
not  equivalent  to  an  averment  that  the  miscarriage  was  not 
necessary  to  preserve  her  life,  and  does  not  negative  the  ex- 
ception ;  and  the  failure  to  negative  the  exception  renders  the 
indictment  fatally  defective.  In  Bassett  v.  State^  41  Ind. 
303,  it  wavS  held,  under  a  statute  making  an  attempt  to  pro- 
cure a  iiii^carrmge  a   i^rimlnal  net,    imltiriTs  the  miscarriage  is 
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necessary  to  save  the  life  of  the  woman,  that  an  indictment 
charging  that  an  instrument  was  used  to  procure  a  miscariage, 
the  employment  of  the  instrument  not  being  necessary  to  pre- 
serve the  life  of  the  woman,  without  averring  that  the  mis- 
carriage was  not  necessary  to  preserve  the  life  of  the  woman, 
should  be  quashed. 

The  first  and  second  counts  contain  the  following  averment : 

*'That  the  performing  of  said  operation  and  the  entering, 
forcing  and  thrusting  of  said  instrument  into  the  womb  and 
private  parts  ot  her,  the  said  M.  Estella  Houghton,  not  then 
and  there  being  necessary  to  prt^ti^t^rve  the  life  of  said  M- 
Estella  Houghton.** 

It  is  insisted  that  the  word  *' operation"  refers  to  miscar- 
riage, and  that  the  averment  that  the  openUion  vvas  not  nec- 
essary to  preserve  her  life,  is  equivalent  lo  an  averment  that 
a  miscarriage  was  not  necessary  to  preserve  her  life.  The 
word  '*.said"  bo  to  re  the  word  '*  operation,"  confines  the 
meaning  of  th«  latter  to  some  act  antecedtintly  charged,  and 
the  clause,  *'  the  performing  of  said  operation,''  naturally  con- 
tines  the  reference  to  a  completed  or  fully  performed  act  ante- 
cedently charged.  This  m  man i test  from  the  pleader  &  subse- 
qneut  use  of  the  words,  "snid  operation,"  in  charging  '*that 
thereby  the  death  of  M,  Estella  Houghton  was  cansed/^ 
The^e  last  words  cannot  refer  to  a  miscarriage,"  Itecaiise  it  is 
nowhere  charged  that  a  miscarriage  was  produced  by  the  acts 
charged  to  have  been  performed.  It  cannot,  therefore,  be 
held,  that,  by  the  words,  **siiid  operation,"  is  meant  a  mis- 
carriage. Jf  it  had  been  antecedently  charged  that  a  miscar- 
riage was  procured,  the  word  ''ojwration"  might  naturally  re- 
fer to  that  act.  Hence,  **said  operation"  can  only  refer  to  some 
one  of  the  acts  nnticedently  charireil  to  have  been  performed, 
with  the  intent  to  [irocure  a  miscarriage. 

None  of  the  counts  contain  an  averment  that  an  operation 
was  performed,  and  the  woni  '*  operation'*  can  have  reference 
to  no  averment  in  the  indictment,  unless  it  refers  to  the  acts 
averred  to  have  been  done  with  the  intent  to  procure  a  inii*- 
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carriage.  Therefore,  the  averment  that  the  '* operation"  was 
not  necessary  to  pre8erve  the  life  of  the  woman  is,  in  effect, 
an  averment  that  the  forcing  and  thrusting  of  an  instrument 
into  the  womb  of  the  woman  was  not  necessary  to  preserve 
her  life,  and  can  have  the  effect  only  of  an  averment  that  the 
acts  done  were  not  necessary  to  preserve  her  life.  As  we 
have  seen,  it  cannot  refer  to  a  miscarriage ;  for  it  is  nowhere 
averred  that  there  was  a  miscarriage,  nor  is  it  averred  that  an 
operation  was  performed  with  intent  to  procure  a  miscarriage 
nor  that  a  miscarriage  resulted  from  an  operation.  Therefore, 
the  averment  that  the  operation  was  not  necessary  to  preserve 
the  life  of  the  woman  does  not  obviate  the  necessity  of  an 
affirmative  averment  that  the  miscarriage  was  not  necessary  to 
preserve  the  life[of  the  woman. 

Indictment  adjudged  insufficient  and  quashed  \  respondent 
discharged. 


Taft,  J.  9  dissenting. 


i 
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EMMA  E.  BUFFUM  ET  ALS.,  APPELLANTS, 

V. 

J.  M.  HAYNES'   ESTATE,  APPELLEE. 


January  Term,  1896. 


yudgment  0/ county  court  on  appeal  /rom  probate  court. 
Conclusiveness.    The  record  of  is  in  the  county  court. 


1.  The  probate  court  cannot  reverse  or  modify  a  judgment  of  the 

county  court  rendered  in  an  appeal  from  the  probate  court. 

2.  •  The  judgment  of  the  county  court  is  a  judgment  of  that  court 

and  the  record  remains  in  that  court.     Its  certificate  to  the 
probate  court  is  merely  for  the  information  of  that  court. 

Appeal  from  a  decree  of  the  probate  court  for  the  district 
of  Franklin,  dismissing  the  petition.  In  the  county  court 
the  petitionees  moved  to  dismiss.  .  Heard  upon  said  motion 
at  the  September  term,  1895,  Franklin  county,  Munson,  J., 
presiding.     Appeal  dismissed.     The  petitioners  except. 

The  petitioners  were  heirs  of  James  M.  Haynes,  de- 
ceased. The  said  Haynes  had  resided  in  his  life-time  in  the 
county  of  Franklin,  state  of  Vermont.  The  petitioners 
alleged  that  after  his  decease,  what  purported  to  be  his  last 
will  and  testament,  was  presented  to  the  probate  court  for 
the  district  of  Franklin,  and  was  by  said  court  admitted  to 
probate ;  that  from  this  decree  of  the  probate  court,  one 
King,  a  legatee  and  heir  at  law  of  the  said  Haynes,  took  an 
appeal  to  the  county  court ;  that  said  appeal  was  entered  in 
the  county  court,  but  that  no  contest  was  made  by  the   said 
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King,  and  that  such  proceedings  were  had  that  the  will  was 
admitted  to  probate  in  the  county  court  and  the  judgment  of 
that  court  certified  to  the  probate  court ;  that  the  petitioners, 
who  were  among  the  heirs  at  law  of  the  said  Haynes,  re- 
sided in  the  state  of  Ohio ;  that  they  had  no  knowledge  of 
the  death  of  the  said  Haynes,  and  no  notice  or  knowledge 
of  the  proceedings  for  the  establishment  of  his  pretended 
will  in  either  the  probate  or  the  county  court  until  after  the 
judgment  of  the  county  court  had  been  rendered ;  that  in 
point  of  fact  the  pretended  will  of  the  said  Haynes  had  been 
procured  by  undue  influence,  and  that  the  testator  was  not  of 
sound  mind  at  the  time  he  made  the  same. 

The  petition  prayed  that  the  judgment  of  the  probate 
court,  admitting  the  will  to  probate,  might  be  stricken  off, 
and  the  questions  upon  the  probate  of  the  will  re-heard  by 
the  probate  court. 

The  petitionees  objected  that  the  probate  court  had  no 
jurisdiction  to  vacate  the  judgment,  but  said  court  ruled 
otherwise  and  vacated  the  decree,  admitted  the  petitioners  to 
a  hearing,  and  decreed  after  such  hearing  that  the  will  was 
the  last  will  and  testament  of  the  said  Haynes.  From  this 
decree  the  petitioners  appeal.  The  petitionees  renewed  in 
the  county  court  court  their  motion  to  dismiss  upon  the 
ground  that  the  probate  court  had  no  jurisdiction  in  the 
premises. 

Watson  d:  Flinn  and  Ballard  &  Burleson  for  the  peti- 
tioners. 

The  vital  force  of  the  judgment  of  the  county  court  lies 
in  its  certificate  to  the  probate  court,  and  it  does  not  become 
a  judgment  conclusive  upon  the  probate  court  until  spread 
upon  the  records  of  that  court.  V.  S.,  s.  2599  5  Athcrton  v. 
Fuller,  55  Vt.  388. 

There  is  no  record  in  the  county  court,  and  therefore  no 
petition  can  b*^  uddresseii  to  lluiL  cuurl  to  correct  the  judj;- 
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ment.  Green  v.  Clark^  24  Vt.  136;  French  v.  WinsoTy  24 
Vt.  407  ;  Hotchkiss  v.  LadcPs  Est.y  62  Vt.  209;  Freeman, 
Judg.,  3rd  ed.  s.  100 ;  Bronson  v.  Schulten^  104  U.  S.  415  ; 
Brooks  V.  7?.  7?.  Co.^  102  U.  S.  107 ;  Rule  5,  County 
Court  Rules,  p.  23. 

The  probate  court  has  power  to  revise  its  decree  admitting 
the  will  to  probate.  Rix  v.  Smithy  8  Vt.  365  ;  Smith  v. 
Rixy  9  Vt.  240;  Adams  v.  Adams^  31  Vt.  162  ;  French  v. 
Winsor^  24  Vt.  407  ;  Stone  v.  Learoy^  28  Vt.  720;  Odam 
Thompson^  2  Hawks,  N.  C.  24 ;  Hotchkiss  v.  Laddy  62  Vt» 
209;   Congdon  v.  Congdon^  59  Vt.  597. 

Farringion  &  Post  for  the  petitionees. 

The  circumstance  that  the  petitioners  had  no  notice  in  fact 
is  immaterial.  The  statutory  notice  by  publication  is  con- 
clusive upon  all  the  world,  the  probate  of  a  will  being  a 
proceeding  in  rem.  Williams^  Exr,^  v.  Robinson^  42  V^t. 
658,  662  ;  2  Woerner,  Law  of  Admr.,  ss.  547,  550 ;  Bur* 
heck  v.  Little,  50  Vt.  713  ;  Clark  v.  Cark'sEst.,  54  Vf.  489  j 
3  Redf.  Wills,   pp.  63-4  (2d  ed.)     i  Greenl.  Ev.,  ss.  525, 

550. 

The  probate  court  had  no  jurisdiction  to  vacate  the  judg- 
ment of  the  county  court.  Green  v.  Clarke  24  Vt.  137 ; 
Atherton  v.  Fullam,  55  Vt.  388  ;  2  Woerner,  Law  of  Admr., 
s.  547- 

THOMPSON,  J.  January  5,  1895,  the  probate  court 
for  the  district  of  Franklin  adjudged  a  certain  instrument  in 
writing,  presented  to  it  for  probate,  to  be  the  last  will  and 
testament  of  J.  M.  Haynes  late  of  St.  Albans  in  that  district, 
deceased.  From  this  decree  an  appeal  was  taken  by  parties 
in  interest,  other  than  the  appellants,  to  the  Franklin  county 
court,  and  duly  entered  therein  at  its  April  term,  A.  D.  1895. 
At  that  term,  such  proceedings  were  had,  that  the  county 
court  adjudged  the  instrument  to  be  the  last  will  and  testa- 
ment of  Haynes,  and  certified  its  judgment  to  the  probate 


Vt.]       BUFFUM   ET  ALS.  v.  HAYNES'  ESTATE.        537 

court.  The  judgment  of  the  county  court  has  never  been 
reversed  and  is  still  in  force.  Subsequent  to  the  rendition 
of  this  judgment  by  the  county  court,  the  appellants  petition- 
ed the  probate  court  to  vacate  the  judgment  establishing  the 
will,  for  reasons  alleged  in  their  petition,  and  such  proceed- 
ings were  had  in  the  probate  court  on  this  petition,  that, 
September  25,  1895,  it,  so  far  as  it  had  the  power  so  to  do, 
vacated  the  judgment,  and  upon  further  hearing,  adjudged 
the  instrument  to  be  the  last  will  and  testament  of  Haynes. 
From  this  decree,  the  appellants  appealed  to  the  county  court, 
and  duly  entered  their  appeal  therein.  The  county  court 
dismissed  this  appeal,  to  which  ruling  the  appellants  ex- 
cepted. 

It  is  now  contended  that  the  probate  court  had  no  juris- 
diction to  vacate  or  modify  the  judgment  of  the  county  court 
establishing  the  will.  If  this  contention  is  correct,  the  ap- 
peal was  properly  dismissed  by  the  county  court. 

V.  S.,  s.  2582,  provides  that  the  county  court  shall  have 
appellate  jurisdiction  of  matters  originally  within  the  juris- 
diction of  the  probate  court.  On  appeal  from  the  probate 
court  to  the  county  court,  the  latter  acts  as  a  higher  probate 
court,  with  powers  fully  commensurate  with  those  of  the  pro- 
bate court.  The  county  court  is,  in  other  words,  an  appel- 
late probate  court  lor  the  rehearing  and  re-examination  of 
all  subjects  which  have  been  acted  upon  by  the  probate 
court  below.  Adams  v.  Adams^  21  Vt.  162  ;  Boy  don  v. 
Ward^  38  Vt.  628;  Holmes  v.  Holmes,  26  Vt.  536.  ilts 
judgments  in  probate  matters,  not  reversed  by  the  supreme 
court  on  exceptions,  are  final,  and  the  action  of  the  probate 
court  must  be  in  conformity  to  its  decisions.  Green  v.  Clark, 
24  Vt.   136;  Atherton  v.  Fullam,  55  Vt.  388,    V.  S.,    s. 

2599- 

Atherton  v.  Fullam,  supra,  is  cited  by  the  appellants  in 
support  of  their  contention  that  the  vital  force  of  the  judg- 
ment gf  i\m  county  court  is  in  its  certiticate  to  the  probate 
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court,  and  that  such  judgment  is  simply  a  finding  of  fact 
and  is  not  of  full  force  and  complete  until  spread  upon  the 
records  of  the  probate  court.  That  case  raised  the  question 
whether  the  claim  in  suit  was  presented  to  the  defendant 
executor  within  one  year  after  it  accrued  as  required  by  R. 
L.,  s.  2208,  now  V.  S.,  s.  2521.  It  was  an  action  against  a 
surety  on  an  administrator's  bond,  for  an  alleged  default  of 
his  principal  in  not  paying  over  to  his  successor,  the  plaintiff, 
the  amount  adjudged  to  be  in  his  hands  as  administrator. 
From  the  judgment  of  the  probate  court  fixing  such  sum, 
the  principal  appealed  to  the  county  court,  and  that  court 
rendered  judgment  against  him  for  a  certain  sum  and  certi- 
fied its  judgment  to  the  probate  court.  Thereupon  the  pro- 
bate court  decreed  that  the  principal  should  pay  to  the  plain- 
tiff the  sum  adjudged  by  the  county  court  to  be  due  from 
him.  This  court  held  that  the  cause  of  action  did  not  accrue 
until  the  probate  court  had  decreed  payment,  following  its 
former  holding  that  an  action  for  other  than  nominal  dam- 
ages cannot  be  maintained  upon  an  administrator's  bond  until 
after  the  probate  court  has  decreed  that  he  make  payment  of 
the  funds  found  to  be  in  his  hands  as  administrator.  Pro- 
bate Court  V.  Slasouy  23  Vt.  306 ;  Probate  Court  v.  Ckapin, 
31  Vt.  373  ;  Probate  Court  v.  Kimball^  42  Vt.  320.  Thus 
it  is  apparent  that  Atherton  v.  Fullatn  does  not  support  this 
contention  of  the  appellants,  for  in  that  case  the  judgment  of 
the  county  court  determined  the  amount  of  the  funds  of  the 
estate  in  the  hands  of  the  principal  for  which  he  must  ac- 
count, while  the  judgment  of  the  probate  court  simply  decreed 
payment  of  the  sum  thus  adjudged  to  be  in  his  hands  as 
administrator,  and  in  no  way  affected  or  attempted  to  modify 
the  judgment  of  the  county  court.  The  judgments  of  the 
county  court  as  an  appellate  probate  court  are  of  record  in 
that  court  and  are  of  full  force  and  operative  whether  certi- 
fied to  the  probate  court  or  not.  Green  v.  Clark ^  24  Vt.  136. 
The  purpose  of  the  certificate  is  not  to  give  additional  force 
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to  the  judgment  of  the  county  court  by  having  it  spread  upon 
the  records  of  the  probate  court,  but  to  furnish  the  probate 
court  with  authentic  evidence  of  the  judgment  so  that  it  may 
conform  its  subsequent  action  to  the  law  as  settled  upon  the 
appeal. 

It  would  be  a  strange  anomaly,  if  an  inferior  court  could 
reverse  or  modify  the  final  judgment  or  decree  of  the  higher, 
appellate  court.  Such  is  not  the  law  in  this  state.  The 
probate  court  had  no  jurisdiction  to  vacate  or  modify  the 
judgment  of  the  county  court. 

This  holding  renders  it  unnecessary  to  consider  the  other 
questions  attempted  to  be  raised  in  argument. 

Judgment  affirmed  and  to  be  certified  to  the  -probate  conrt 
for  the  district  of  Franklin, 
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STATE  V.  JAMES  P.  SULLIVAN. 


January  Term,  1896. 


Assault   -with    intent   to   commit   rape.     Indictment   when 
prosecutrix  is  under  fourteen.     Evidence, 


1.  The  indictment  alleged  that  the  respondent  assaulted  a  female 

child  under  fourteen  years  of  age  with  intent  to  carnal ly 
know  her  against  her  will.  The  proof  was  that  he  made 
the  assault  with  intent  to  carnally  know  her  with  her  con- 
sent. Held^  that  a  conviction  under  V.  S.,  s.  4908,  which 
provides  for  the  punishment  of  one  over  sixteen  years  of 
age  who  carnally  knows  a  female  under  fourteen  years  of 
age,  with  or  without  her  consent,  should  stand. 

2.  In  an  indictment  upon  the  statute  it  is  not  necessaiy  to  allege 

the  age  of  the  respondent.  \.{  he  is  under  sixteen  years  ol 
age  that  is  matter  of  defense. 

3.  The  appearance  of  the  respondent  himself  before  the  jury 

might  be  weighed  as  evidence  upon  his  age. 

4.  Held^  that  the  evidence  tended  to  show  an  assault  with  intent 

to  commit  rape,  and  not  a  mere  solicitation. 

Indictment  for  an  assault  with  intent  to  commit  rape. 
Plea,  not  guilty.  Trial  by  jury  at  the  September  term,  1895, 
MuNSON,  J.,  presiding.     Verdict,  guilty. 

The  person  upon  whom  the  assault  was  alleged  to  have 
been  made  was  a  girl  nine  years  of  age  named  Bessie 
Pomeroy.  The  respondent  was  engaged  upon  the  day  of 
the  assault  in  driving  a  delivery  wagon  for  the  Cash  Store 
in  St.  Albans.  The  evidence  of  the  state  tended  to  show 
that  the  respondent  asked  Bessie  ahd  several  other  girls  to 
ride  with  him  upon  the  delivery  wagon,  that  after  a  time 
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they  came  back  to  the  Cash  Store  and  stopped  there ;  that 
respondent  asked  them  if  they  wanted  to  go  into  the  cellar ; 
that  they  all  refused  except  Bessie,  whom  he  led  down  ;  that 
they  were  gone  about  fifteen  minutes ;  that  when  Bessie  came 
back  she  looked  pale,  went  directly  home,  running  a  por- 
tion of  the  way,  and  at  once  made  complaint  to  her  mother. 

Upon  the  trial  Bessie  testified  that  when  they  got  into  the 
cellar  the  respondent  put  his  hand  upon  her  private  parts  and 
asked  her  to  have  connection  with  him,  and  that  when  she 
refused  he  proposed  to  her  to  meet  him  that  night  or  the  next 
morning  at  Mr.  North rop's  barn. 

The  respondent  moved  in  arrest  of  judgment  and  for  a 
new  trial  for  that  the  verdict  was  against  the  law  and  evi- 
dence, and  for  that  the  evidence  did  not  tend  to  show  that 
the  respondent  made  the  assault  with  intent  to  commit  a 
rape. 

//,  M.  Mott  for  the  respondent. 

The  indictment  alleges  that  the  attempt  was  against  the 
will  of  the  one  assaulted.  This  should  have  been  proved. 
Also  that  the  respondent  was  more  than  sixteen  years  of 
age.  Rex  v.  Lloydy  7  C.  &  P.  318;  Reg  v.  Cockburtiy  3 
Cox.  C.  C.  543;  Smith  V.  Staiey  12  Ohio  466;  Bowles  v. 
State^  7  Ohio  243;   State  v.    Picket ^   11  Nev.  255. 

It  was  not  enough  to  show  that  the  respondent  solicited 
the  person  assaulted  to  have  connection  with  him.  Some- 
thing must  be  shown  which  evidences  an  intention  to  have 
such  connection  then  and  there.  State  v.  McDonnelU  32 
Vt.  538;  Taylor  v.  State,  iii  Ind.  279;  Cato  v.  State,  9 
Fla.  163;  Charles  v.  State,  6  Engl.  Ark.  Rep.  389;  Com- 
monwealth V.  Merrill,  14  Gray  415. 

/.  N.  Chase,  state's  attorney,  for  the  state. 

To  support  a  motion  in  arrest  the  defect  must  appear  from 
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the  record.  State  v.  Morey^  2  Wis.  494;  State  v.  Haider  ^ 
2  McCord,  377 ;  U.  S.  v.  CAase,  27  Fed.  Rep.  807,  People 
V.  Kelleyy  94  N.  Y.  526;  People  v.  Buddenseick^  T03  N. 
Y:  487 ;  People  v.  Johnson,  71  CaL  384;  U,  S.  v.  Pater- 
son  J  6  McLean  1166. 

The  evidence  tended  to  support  the  verdict,  and  that  is  all 
that  the  supreme  court  will  consider.  3  Rice,  Crim  Ev.  238, 
s.  176;  People  V.  Connor,  126  N.  Y.  278;  People  v. 
Estrada,  53  Cal.  601  ;  Frye  v.  Com.,  82  Va.  334;  Bailey 
V.  Com.,  82  Va.  107  ;  Grover  v.  Com.,  86  Va.  382  ;  People 
v.  Lennon,  79  Cal.  626;  State  v.  Carr,  13  Vt.  571. 

THOMPSON,  J.  The  respondent  was  convicted  of  an 
assault  with  intent  unlawfully  and  feloniously,  carnally  to 
know  and  ravish  a  female  child  under  the  age  of  fourteen 
years.  The  information  is  in  the  usual  form  for  an  assault 
to  commit  rape,  with  the  exception  that  it  alleges  that  the 
person  assaulted  is  a  female  child  under  the  age  of  fourteen 
years.  At  the  time  of  the  assault  she  was  nine  years  old. 
The  evidence  tended  to  show  that  the  respondent  assaulted 
her  with  intent  to  carnally  know  her  with  her  consent.  He 
npw  contends  that  the  conviction  cannot  stand  because  the 
information  alleges  that  he  commftted  the  crime  charged  by 
force  and  against  her  will.  He  further  contends .  that  the 
effect  of  V.  S.,  s.  4917,  which  declares  the  punishment  for 
an  assault  with  intent  to  commit  rape,  precludes  a  convic- 
tion for  an  assault  upon  a  female  under  fourteen  years  of 
age  with  intent  to  have  carnal  knowledge  of  her  with  her 
consent,  because  the  essence  of  the  crime  of  rape  is  that  it 
is  committed  by  force,  and  against  the  will,  or  without  the 
consent  of  the  woman. 

V.  S.,  s.  4908,  makes  it  an  offence,  punishable  the  same  as 
rape,  for  a  person  over  the  age  of  sixteen  years,  to  unlaw- 
fully and  carnally  know  a  female  person  under  the  age  of 
fourteen  years,  with   or  without  her   consent.     Discussing 
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Statutes  like  this,  it  is  said  in  Bish.   Stat.  Cr.  (2d  ed.)  s. 
486: 

*'  One  cannot  be  convicted  of  this  offence  on  an  indict- 
ment in  the  ordinary  form  for  a  rape  on  an  adult.  There 
must  be  the  allegation  of  the  age ;  which  means  the 
age  at  the  time  of  the  commission  of  the  offence,  not  the 
time  of  finding  the  indictment.  Such  averments  as  *  with 
force,'  *  against  her  will,'  and  *  ravish,'  are  unnecessary ; 
though  if  inserted,  they  may  be  treated  as  surplusage.  In 
other  respects,  the  statutory  words  should  be  pursued  ac- 
cording to  the  rule  governing  other  indictments  on  statutes, 
and  no  more  will  be  required."    Stagey,  Wheats  63  Vt.  675. 

If  the  female  is  under  the  age  of  fourteen  years,  the  element 
of  consent  is  eliminated.  If  the  words,  **  with  force, '^ 
"  against  her  will,"  and  '*  ravivsh,"  do  not  vitiate  an  indict- 
ment for  the  offence  itself,  it  must  follow  that  they  do  not 
render  an  information  bad,  which  charges  an  attempt  to 
commit  it. 

The  offence  charged  is  indictable  at  common  law.  Bish. 
St.  Cr.  (2d  ed.)  s.  499.  It  is  also  indictable  under  V.  S., 
s.  5163. 

It  is  said  that  the  information  is  bad,  because  it  does  not 
allege  the  age  of  the  respondent ;  and  that  there  was  no  evi- 
dence tending  to  prove  him  to  be  over  sixteen  years  old, 
and  that  consequently  the  conviction  cannot  be  sustained.  It 
was  not  necessary  to  allege  his  age.  If  he  was  under  six- 
teen, it  was  a  matter  of  defence.  Bish.  St.  Cr.  (2d  ed,),  s. 
482;  Com.  V.  Scannely  11  Cush.  547.  Not  being  neces- 
sary to  allege  it,  it  was  not  necessary  to  prove  it.  However, 
there  was  evidence  before  the  jury  tending  to  prove  his  age, 
in  the  respondent  himself,  a  grayheaded  old  man. 

It  is  strenously  urged  that  the  evidence  did  not  tend  to 
show  a  purpose  to  have  carnal  knowledge  of  the  child  at  the 
time  of  the  assault,  but  that  its  tendency  was  to  show  an  in- 
tent to  have  it  at  some  future  time-  But  it  cannot  be  said  as 
a  matter  of  law,  that  the  evidence  did  not  tend  to  show  that 
the  respondent  would  not  then  and  there  have  consummated 
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his  purpose  by  having  carnal  knowledge  of  her  then  and 
there,  if  she  had  not  refused  and  repulsed  his  solicitations. 

The  only  questions  before  this  court  are  those  presented 
by  the  exceptions  to  the  denial  of  the  respondent's  motions 
in  arrest  of  judgment  and  to  set  aside  the  verdict. 

Judgment  that  there  is  no  error  in  the  proceedings^  and 
that  the  respondent  take  nothing  by  his  exceptions.  Let  sent- 
ence be  pronounced  and  mittimus  issue. 


EDWIN  K.  JONES 


ESTATE  OF  J.  W.  ELLIS. 


January  Term,  1896. 


Action  for  fraud  does  not  survive.     Evidence.      General 
exception  to  charge. 


1.  An  action  for  fraud  in  the  sale  of  shares  of  stock  does  not  sur- 

vive under  V.  S.,  2446. 

2.  The  question  being  whether  the  defendant  warranted  the  value 

of  the  stock  to  the  plaintiff,  evidence  that  in  the  sale  of  the 
same  kind  of  stock  to  another  person  he  gave  such  a  war- 
ranty is  not  admissible. 

3.  Upon  the  above  issue,  the  amount  of  the  stock  and  bonds  of 

the  company,  which  a  witness  and  other  persons  own,  is 
immaterial. 

4.  The  condition  of  the  assets  and  liabilities  of  the  company  in 
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1894  does  not  tend  to  show  the  value  of  its  stock  in  1890 
without  something  to  connect  the  two  periods. 

5.     A  general  exception  to  the  entire  charge  will  not  be  sustained, 
if  any  portion  of  the  charge  is  correct. 

Appeal  from  a  decree  of  the  probate  court  for  the  district 
of  Washington  accepting  the  report  of  commissioners  for  the 
allowance  of  claims  against  the  estate  of  J.  W.  Ellis.  Trial 
by  jury  at  the  September  term,  1895,  Washington  county, 
Thompson,  J.,  presiding.  Verdict  and  judgment  for  the  de- 
fendant.    The  plaintiif  excepts. 

The  plaintiff  claimed  to  recover  in  respect  to  the  sale  of 
certain  shares  of  stock  in  the  Sioux  City  Valley  Land  Com- 
pany upon  the  ground,  first,  that  the  plaintiff  was  induced  to 
purchase  said  stock  by  the  fraudulent  representations  of  the 
intestate,  and  second,  that  the  intestate,  at  the  time  of  the 
sale,  warranted  the  stock  to  be  of  the  value  for  which  it  was 
sold. 

With  respect  to  the  first  of  these  claims  the  defendant  in- 
sifc^ted  that  an  action  for  such  fraudulent  representations  would 
not  survive  against  the  defendant's  estate.  The  court  so  held 
and  the  defendant  excepted. 

It  appeared  that  in  April,  1890,  the  plaintiff  purchased  from 
the  intestate  fifty  shares  of  the  above  mentioned  stock  for  the 
price  of  forty  dollars  per  share ;  that  he  then  paid  the  cash 
for  such  stock  to  the  intestate,  and  that  the  intestate  remitted 
the  same  to  the  company  less  a  commission  of  ten  per  cent. 
^  The  evidence  of  the  plaintiff  tended  to  show  that  before  and 
at  the  time  of  the  sale  the  intestate  made  such  representations 
to  the  plaintiff  as  to  the  value  of  said  stock  as  amounted  to  a 
warranty  that  the  stock  was  worth  forty  dollars  per  share ; 
that  these  representations  were  false  as  the  intestate  knew, 
and  that  the  stock  was  in  point  of  fact  worthless  at  the  time 
it  was  sold  to  the  plaintiff,  and  continued  to  be  utterly  worth- 
less from  then  on. 
36 
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The  plaintiff  introduced  the  dtposition  of  one  Geo.  May, 
who  testified  that  he  first  became  a  stockholder  in  1892,  at 
which  time  he  was  elected  director  and  president  of  the  com- 
pany ;  that  he  was  at  the  time  of  the  taking  of  his  deposition 
a  resident  of  Massachusetts ;  that  he  had  in  bis  possession  a 
great  number  of  books  and  papers  relating  to  the  affairs  of 
the  company  which  he  was  willing  to  have  examined,  but 
which  he  declined  to  permit  to  be  taken  to  Vermont.  Certain 
questions  and  answers  of  the  witness  were  excluded  relating 
to  his  own  connection  with  the  company,  the  amount  of  stock 
held  by  him  and  other  stockholders  aside  from  the  intestate,, 
the  names  of  the  holders  of  the  bonds  of  the  company  and  the 
amount  of  their  holdings,  aside  from  the  intestate,  and  also 
the  value  of  the  assets  and  the  amount  of  the  liabilities  of  the 
company  at  the  time  of  its  suspension  in  1894.  The  plaintiff 
excepted  to  the  exclusion  of  this  testimony. 

The  plaintiff  introduced  as  a  witness  one  William  Boynton, 
and  offered  to  show  by  him  that  at  about  the  time  of  the  sale 
to  the  phiintiff,  the  intestate  had  several  conversations  with 
the  witness  in  reference  to  the  sale  of  some  of  this  same  stock  ; 
that  in  these  conversations  the  intestate  made  the  same  repre- 
sentations to  the  witness  as  to  the  value  of  the  stock ;  that  in 
consequence  of  these  representations  the  witness  purchased  a 
quantity  of  this  stock,  and  that  the  intestate  warranted  it  ta 
be  worth  forty  dollars  per  share.  This  testimony  was  ex- 
cluded and  the  plaintiff  excepted. 

S.  C  Shurtleff  2CCi^  y.  P.  Lamson  for  the  plaintiff. 

The  cause  of  action  for  the  fraud  survives.  Admr.  of  Bar- 
rett V.  Cofeland^  20  Vt.  244 ;  Bellows  v.  Admr,  oj  Allen^ 
22  Vt.  108;  Danay  Admr.^  v.  Lull,  21  Vt.  383;  Winhall 
v.  Bst,  of  Sazvyer^  45 :V^-  4^6. 

The  testimony  of  Boynton  wjis  admissible.  It  bore  upon 
the  intention  and  disposition  of  the  intestate.  Bradley  Fer^ 
tilizcr  Co.  v.  Fuller,  58  Vt.  315. 
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Dillingham^  Huse  &  How  land  for  the  defendant. 

The  action  did  not  survive.  V.  S.,  8s.  2446,  2447,  2448. 
Head  V.  Hatch ^  19  Pick.  47  ;  Winhall  v.  Sawyer's  Estate ^ 
45  Vt.  466;  Leggate  v.  Moultony  113  Mass.  552;  Bellows 
v.  Admr.  of  Allen  ^  22  Vt.  108. 

TAFT,  J.  The  pSaintiff  purchased  of  Ellis,  the  deceased, 
fifty  shares  of  the  capital  stock  of  the  Sioux  City  Valley  Land 
Company  and  paid  two  thousand  dollars  therefor.  The  plaintiff 
claimed  that  the  sale  was  effected  by  fraud  on  the  part  of 
Ellis,  and  the  first  question  before  us  is  : 

I.  Does  the  action  survive  ;  can  it  be  maintained  against 
the  estate  of  Ellis?  This  depends  upon  the  construction 
given  s.  2446,  V.  S.,  which  provides  that  among  other  actions, 
those  of  ' 'trespass  and  trespass  on  the  case  for  damages 
done  to  *  *  *  *  *  personal  estiite  shall  survive."  The 
fraud  which  the  plaintiff  claims  was  committed  by  the  de- 
ceased, was  in  making  false  representations  in  regard  to  the 
stock  sold  by  him  to  the  plaintiff.  As  a  result  of  it,  the 
plaintiff  claims  he  paid  money  for  property  of  no  value.  This 
was  not  doing  damage  to  the  plaintiffs  personal  estate  within 
the  meaning  of  the  statute.  A  fraud  committed  by  one,  the 
result  of  which  creates  a  liability  upon  another  to  pay  money, 
is  not  such  a  damage  done  to  the  latter's  personal  estate  as 
will  create  a  cause  of  action  which  survives.  The  ruling  of 
the  court  in  this  respect  was  correct. 

II.  After  the  above  ruling,  the  cause  was  tried  under  the 
contract  aspect  of  the  declaration  ;  the  plaintiff  claimed  that 
the  deceased  in  making  the  sale,  warranted  the  stock.  Upon 
this  question  the  plaintiff  proposed  to  show  that  the  deceased 
in  a  sale  of  stock  in  the  same  corporation  to  one  Boynton, 
warranted  the  stock  to  the  latter  to  be  of  value.  This  testi- 
mony was  excluded  and  correctly  so,  upon  the  authority  of 
Phelps  V.  Conanty  30  Vt.  277,  and   Aiken  v.  KennisoUy  58 
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Boy n ton  was  ''res  inter  alios,  etc.^' 

III.  The  depositions,  of  May  and  Baldwin,  were  offered 
and  answers  to  certain  interrogatories  excluded.  The  plaintiff 
claimed  it  was  competent  to  show  the  interest  Ellis  had  in 
the  corporation  and  his  knowledge  of  its  affairs ;  conceding 
this,  none  of  the  excluded  testimony  had  any  tendency  to 
show  that  Ellis  had  any  interest  in  the  company,  nor  any 
knowledge  of  its  affairs.  Testimony  that  Ellis  was  a  bond- 
holder and  received  a  discount  and  commission  on  sales  of 
stock  was  admitted.  There  was  nothing  else  in  the  excluded 
answers  relevant  upon  the  questions.  The  plaintiff  further 
claimed  the  excluded  testimony  was  admissible  in  that  it 
tended  to  show  the  value  of  the  stock.  Its  value  in  April, 
1890,  the  time  of  the  plaintiff's  purchase,  was  pertinent.  The 
questions,  the  answers  to  which  were  excluded,  were  what 
were  the  assets  and  liabilities  of  the  company  in  August,  1894. 
The  court  ruled  that  without  anything  to  connect  the  condi- 
tion of  the  company  at  that  time  with  the  state  of  its  affairs  at 
the  time  of  the  sale,  its  condition  in  August,  1894,  was  imma- 
terial. This  ruling  was  correct.  The  solvency  of  the  com- 
pany in  August,  1894,  was  collateral  and  immaterial. 

IV.  The  remaining  question  relates  to  the  charge.  The 
court  charged  as  to  the  survival  of  the  action,  and  as  to  the 
warranty.  The  charge  covered  three  printed  pages,  and  the 
exception  was  general,  viz.  :  '*To  all  that  part  of  the  charge 
hereinbefore  referred  to."  The  charge  that  the  action  in  its 
tortious  aspect  did  not  survive  was  correct.  The  charge  not 
being  erroneous  in  all  resi)ects,  the  exception,  being  general 
to  the  whole  charge,  cannot  be  sustained,  even  if  there  was 
error  in  some  resi)ects,  which  it  is  unnecessary  for  us  to  con- 
sider.    Morrill  y.  Palmer,  ante  i. 

judgment  affirmed  and  ordered  certified  to  the  probate 
court. 
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N.  N.  BETTS,  CASHIER, 

V. 

CHARLES  JOHNSON  AND  TRUSTEES. 


May  Term,  1896. 


Foreign  judgment.     Power  to  con/ess,     Exhausted  by  first 
judgment*     Scire  facias. 


1 .  While  lull  credit  is  to  be  given  in  our  courts  to  the  judgments 

of  a  sister  state,  whether  the  court  rendering  such  judgment 
had  jurisdiction  is  always  open  to  inquiry ;  and  a  personal 
judgment  upon  a  money  demand  entered  without  personal 
service  within  the  state,  or  a  voluntary  appearance,  is  in- 
valid. 

2.  The  power  contained  in  a  note  *'to  appear  and  confess  judg- 

ment," is  exhausted  by  the  confession  of  one  judgment,  and 
does  not  extend  to  subsequent  proceedings  upon  that  judg- 
ment. 

3.  So  when  in  Pennsylvania  a  judgment  was  entered  against  the 

defendant,  upon  a  note  containing  such  a  warrant,  and  sub- 
sequently, without  any  notice,  a  second  judgment  was  en- 
tered in  scire  facias  proceedings,  for  want  of  an  appearance, 
the  second  judgment  being  quod  recuperet^  such  judgment 
is  not  valid  in  Vermont. 

4.  If  such  latter  proceedings  be  viewed  as  simply  scire  facias  for 

an  execution,  they  are  not  effective  to  remove  the  bar  of  the 
statute  of  limitations  as  against  a  resident  of  Vermont  in  a 
suit  upon  such  judgment  brought  in  Vermont. 

Debt  on  judgment.  Heard  upon  general  demurrer  to  the 
declaration  at  the  September  term,  1895,  Rutland  county, 
Ross,  C.  J.,  presiding.  Demurrer  sustained  and  judgment 
for  the  defendant.     The  plaintiff  excepts. 
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The  plaintifl'  declared  upon  a  judgment  of  the  Court  of  Com- 
mon Pleas  for  the  county  of  Bradford  in  the  state  of  Pennsyl- 
vania, entered  January  15,  1895.  The  record  showed  that 
this  judgment  was  rendered  upon  scire  facias  proceedings  to 
revive  a  judgment  obtained  at  the  September  term  of  said 
court,  1881,  that  no  service  was  made  upon  the  defendant, 
but  that  the  prothonotary  was  directed  to  enter  judgment 
against  him  **for  want  of  an  appearance,"  whereupon  judg- 
ment was  entered  in  the  sum  of  seven  hundred  and  fifty-four 
dollars  and  ninety-four  cents,  with  interest  from  the  date  of 
the  original  judgment  and  cost  of  suit. 

/^  G.  Szvinifigton  for  the  plaintiff. 

The  judgment  of  the  Pennsylvania  court  entered  in  pursu- 
ance of  the  power  contained  in  the  note  to  confess  judgment 
was  as  binding  as  though  there  had  been  personal  service 
upon  the  defendant.  Bradee  v.  Broivnfield^  4  Watts.  475  ; 
St,  Bartholomew's  Church  v.  Wood^  61  Pa.  96 ;  Hage^ 
man  v.  Salisbury^  74  Pa.  280;  Weaver  v.  Brenner^  145 
Pa.  299;  C oil ey  V,  Latimer^  5  S.  &  R.  211;  Comper  v. 
Anawaltj  2  Watts.  490;  Warder  v.  Tainter^^  Watts.  270; 
Chafnbers  v.  Carson^  2  Wharton  9;  Same  v.  Same^  Ibid. 
365;  Taylor  v.  Totmg^  71  Pa.  81;  Try  on  v.  Munson^ 
77  Pa.  250;  Murray  v.    Weigle^  118  Pa.  159. 

Fra7ik  C.  Partridge  for  the  defendant. 

The  judgment,  having  been  rendered  in  Pennsylvania  with- 
out personal  service  upon  the  defendant  and  without  his  ap- 
pearance, is  a  nullity  in  Veniiont.  Price  v.  Hicock^  39  Vt. 
292  ;  Prosser  v.  Warner^  47  Vt.  667  ;  Nat,  Bank  v.  Pea- 
body,  55  Vt.  492  :  Thompson  v.  Whitman,  18  Wall,  45;  ; 
Kmnvlesx,  Loganspori  Gtt$  Co.^  19  Wall.  581  Penn&yerw 
^^^f^  95  ^^  ^'  7H  '  (^rov^'r  ti"  Ihder  Co.  v.  NadcHfe,  137 
U.  8.  287. 
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The  scire  facias  proceedings  in  Pennsylvania  were  equiva- 
lent to  an  action  of  debt.  The  judgment  of  that  court,  upon 
Tvhich  this  suit  is  brought,  was  for  the  recovery  of  a  certain 
sum  and  costs,  not  for  the  issuance  of  an  execution.  Black, 
Judgments,  s.  499;  Freeman,  Judgments,  ss.  443,  447; 
Custer  V.  Duiterer^  3  Watts  &  S.  28;  Kilburn  v.  Wood-- 
worthy  5  John.  41  ;  Helper  v.  Davis^  32  Neb.  556;  Robb  v. 
Anderson^  43  111.  App.  575  ;  Crumlish^  Admr.y  v.  Central 
Improvement  Co,y  38  W.  V.  390;  Burns  v.  Belknap,  22 
Vt.  419. 

TAFT.  J.  A  provision  of  the  U.  S.  Constitution,  (Art. 
IV.,  s.  i)  declares  that  ''Full  faith  and  credit  shall  be  given 
in  each  state  to  public  acts,  records,  and  judicial  proceedings 
of  every  other  state."  It  is  the  duty  of  the  courts  of  this 
state  to  give  full  force  and  effect  to  such  provision.  It  has 
been  held  by  the  Supreme  Court  of  the  United  States,  the 
final  arbiter  of  such  questions,  Grovcr  v.  RadcUffe,  137  U. 
S.  287, 

**That  the  jurisdiction  of  a  foreign  court  over  the  person 
or  subject-matter,  enforced  in  the  judgment  or  decree  of 
such  court,  is  alwaj'^s  open  to  inquiry ;  that  in  this  respect  a 
court  of  another  state  is  to  be  regarded  as  a  foreign  court ; 
and  that  a  personal  judgment  is  without  validity  if  rendered 
by  a  state  court  in  an  action  upon  a  money  demand  against 
a  non-resident  of  the  state,  upon  whom  no  personal  service 
of  process  within  the  state  was  made,  and  who  did  not 
appear." 

The  rule  is  not  otherwise  in  Pennsylvania  where  the  judg- 
ment in  question  was  rendered.  Guthrie  v.  Lozvry,  84  Pa. 
St.  533;  nor  in  Vermont.  Pierson  v.  Mudget,  (Ad.  Co.) 
Jan.  183 1  cited  in  Newcomb  v.  Peck,  17  Vt.  302  ;  Price  v. 
Hickoky  39  Vt.  292  ;  Prosser  v.  Warner ,  47  Vt.  667  ;  Bank 
V.  Peabody,  55  Vt.  492.  In  the  case  before  us  the  plaintiff 
obtained  judgment  against  the  defendant  in  the  state  of  Penn- 
sylvania, August  13,  1881.  It  was  entered  under  a  power 
*o  confess  such  judgment,  contained  in  the  note  upon  which 
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the  judgment  was  based,  and  had  all  the  qualities  and  effect 
of  a  judgment  entered  on  a  verdict.  Church  v.  Woody  6i 
Pa.  St.  96 ;  Hageman  v.  Salisbury ^  74  Pa.  St.  280.  Scire 
facias  was  twice  issued  with  returils  of  w/^// and  on  January 
15,  1895,  judgment  against  the  defendant  was  taken,  a  pro- 
thonotary  being  directed  to  enter  judgment  for  seven  hundred 
fifty-four  dollars  and  ninety-five  cents,  with  interest  and 
costs  *'for  want  of  an  appearance."  The  plaintiff  declares 
upon  this  judgment  in  a  plea  of  debt.  This  judgment  was 
rendered  upon  a  sci./a^  without  service  of  process  upon  the 
defendant  and  without  any  appearance  by  him.  By  common 
law,  after  a  year  and  a  day,  the  plaintiff  cannot,  (with  cer- 
tain  exceptions)  take  out  execution  upon  a  judgment,  with- 
out reviving  the  judgment  by  sci.  fa.  2  Bl.  Com.  421 ;  2 
Tidd's  Pr.  994;  Porter  v.  Vaughn^  24  Vt.  211.  An  action 
of  debt  on  the  judgment  may  be  brought,  but  after  a  year 
and  a  day  the  only  way  of  obtaining  an  execution  is  by  a 
writ  of  sci,  fa.  to  which  the  defendant  may  plead  such  mat- 
ter as  he  has  to  allege,  in  order  to  show  why  process  of  ex- 
ecution should  not  issue.  Scire  facias  is  a  judicial  writ  and> 
because  the  defendant  may  plead  thereto,[it  is  considered  an 
action.  Grey  v.  Jones,  2  Wils.  251;  Fenner  v.  JSvanSj  2 
Term  267  ;  2  Tidd's  Prac.  1090. 

Scire  facias  is  generally  to  obtain  execution  on  a  judg- 
ment ;  the  proceeding  is  ancillary  to  the  judgment ;  it  is  not  an 
original  suit  but  a  continuation  of  the.former  one  ;  no  damages 
are  allowed  nor  were  costs  until  8  and  9  W.  III.  C.  II ;  the 
judgment  is  that  the  plaintiff  have  execution  and  the  execution 
issues  on  the  original  judgment.  Slate  v.  Foster ,  7  Vt.  52  ; 
Hallw.  Hall,  8  Vt.  156  ;  Gibson  v.  Davis,  22  Vt.  374.  But  by 
statute  in  this  state  the  process  now  issues  as  a  summons  or  at- 
tachment and  the  judgment  is  quod  recuperet,  and  is  entered 
as  in  debt  on  judgment.  V.  S.,  ss.  1061,  1685.  Howard 
v.  Randall,  58  Vt.  564;  Slayion  v.  Smilie,  66  Vt.  197. 

In  Pennsylvania,  while  sci,  fa.  is  generally  to  obtain  exe- 
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cution  and  regarded  as  a  continuation  of  the  original  suit  and 
the  plaintiff  have  execution  of  the  original  judgment,  in 
many  instances,  it  is,  as  stated  in  Duffv,  Wynkoo-p^  74  Pa. 
St.  300,  a  substitute  for  an  action  of  debt  elsewhere,  and  the 
judgment  on  it  is  quod  recuperet^  etc.,  instead  of  a  bare 
award  of  execution.  Hays  v.  Shamion^  5  Watts  548.  The 
trouble  with  the  plaintiff's  case  is,  at  the  time  of  the  judg- 
ment in  January,  1895,  he  treated  the  case  as  an  independent 
action  and  took  a  judgment  quod  recuperet  instead  of  an 
execution. 

We  hold  that  the  warrant  of  attorney  contained  in  the  note 
in  pursuance  of  which  the  original  judgment  was  rendered, 
did  not  authorize  the  entry  of  the  judgment  declared  upon, 
and  that  the  judgment  must  be  treated  as  rendered  without 
notice  and  without  appearance  and  of  no  validity  as  a  judg- 
ment in  this  jurisdiction.  The  power  contained  in  the  note 
"to  appear  and  confess  judgment"  was  exhausted  when  the 
judgment  of  August  13,  1881,  was  entered.  A  warrant  to 
appear  for  the  defendant  and  confess  judgment  should  not  be 
given  greater  force  and  effect  than  a  warrant  to  appear,  and 
prosecute  the  action  for  the  plaintiff,  and  at  common  law  an 
attorney's  authority  only  continued  in  force  until  judgment 
and  a  year  and  a  day  afterwards  in  order  to  have  execution^ 
He  may  sue  out  and  pray  the  set,  Ja,  perhaps, 

**But  (per  Holt,  C.  J.,  in  Burr  v.  Aizuood,  i  Salk.  89,) 
when  the  set.  /a.  is  returned  then  the  plea  commences,  and  a 
new  warrant  of  attorney  ought  to  have  been  entered,  *  *  ♦ 
for  a  warrant  to  appear  in  the  principal  action  is  no  warrant 
to  appear  in  the  set,  fa,  against  the  bail,  because  this  is  a 
new  cause  and  a  difiFerent  record."  See  also  2  Tidd's  Pr. 
1090 ;  Herd  v.  Burstozve^  Cro.  Eliz.  177  ;  Tipptngw.  John- 
son, 2  B.  &  P.  357  N.  C. 

The  rule  is  the  same  in  set,  fa.  against  the  principal,  for 
in  all  cases,  it  is  in  the  nature  of  an  action,  for  the  defendant 
may  plead  any  matter  in  bar  of  execution,  as,  for  instance,  a 
denial  of  the  existence  of  the  record  or  a  subsequent  satisfac- 
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tion  or  discharge.  A  late  case,  Owens  v.  Henry^s  Exr.^  i6i 
U.  S.  642,  in  its  main  features  is  similar  to  the  one  before  us. 
Owens,  in  1861  recovered  a  judgment  against  Henry  in  the 
state  of  Pennsylvania  ;  the  latter  then  removed  to  Louisiana. 
Scire  facias  and  an  alias  were  issued  in  1866  with  «/-^/7  re  turns 
and  a  judgment  was  entered  thereon  and  like  proceedings 
were  had  in  1871,  the  judgment  at  the  latter  time  being  enter- 
ed '*for  want  of  an  appearance  on  two  returns  of  nihil '^  Suit 
was  brought  in  Louisiana  to  recover  upon  the  latter  judg- 
ment. The  original  judgment  in  that  case  and  in  the  one 
before  us,  were  both  Pennsylvania  judgments,  and  both 
•entered  under  a  power  to  confess,  or  warrant  of  attorliey,  and 
the  tw^o  judgments  sought  to  be  recovered  were  both  entered 
upon  nihil  returns  **for  want  of  an  appearance."  The  only 
distinction  between  the  two  cases  that  can  be  claimed  is  that 
in  the  case  before  us  the  attorneys  **for  Plff.  filed  a  paper 
directing  prothonotary  to  enter  judgment,"  while  in  the  case 
referred  to,  no  such  direction  appears.  As  we  hold  that 
the  prothonotary  was  not  authorized  to  appear  for  the  de- 
fendant and  confess  judgment,  the  cases  are  **on  all  fours" 
with  each  other. 

The  case  referred  to  is  disposed  of,  by  Fuller,    C.    J., 
giving  the  opinion  as  follows : 

"Conformably  to  the  exigency  of  the  writ,  the  judg- 
ment on  sci.  fa.y  the  proceeding  being  regarded  as  a 
continuation  of  the  original  action,  usually  is  that  plam- 
tiff  have  execution  of  the  judgment  mentioned  in  the  writ 
with  costs.  Lilly's  Entries,  398,  638 ;  Chitty's  Forms,  (9th 
Ed.)  635;  Black,  Judgm.  s.  498.  But  in  Pennsylvania  it 
it  is  held  that  a  scire  frcias  is  in  such  wise  a  substitute 
in  that  state  for  an  action  of  debt  elsewhere,  that  the 
judgment  should  be  quod  recuperet  instead  of  a  bare 
award  of  execution ;  and  hence,  that  a  judgment  on  scire 
facias  cannot  be  avoided  because  the  original  judgment 
might  have  been.  Duffv,  Wynkoof^  74  Penn.  300;  Buch- 
Icr  V.  Buffington^  43  Penn,  278 :  Cony ng ham  Twp.  v. 
Walter^  95  Pa.  85.    Accordingly  the  judgment  of  Maj'  10, 
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187 1,  was  a  judgment  for  the  recovery  of  the  amount  of 
the  judgment  of  1866,  with  interest  added  thereon  to  date, 
and  the  judgment  of  1866  was  a  similar  judgment  on  the 
original  judgment  of  June  17,  1861. 

** Viewed  as  a  new  judgment  rendered  as  in  an  action 
of  debt,  it  had  no  binding  force  in  Louisiana,  as  Henry 
had  not  been  served  with  process  or  voluntarily  appeared. 
And  considered  as  in  continuation  of  the  prior  action  and 
a  revival  of  the  original  judgment  for  the  purposes  of 
execution,  on  two  returns  of  nihil ,  it  operated  merely  to 
keep  in  force  the  local  lien,  and  could  not  be  availed  of 
as  removing  the  statutory  bar  of  the  lex  fori^  for  the 
same  reason.  Thompson  v.  fVhilman,  85  U.  S.  18  Wall. 
457  (21,  897);  Pennoyer  v.  Neff,  95  U.  S.  714  (24, 
565;)  Grover  &  B.  Sewing  Machine  Co,  v.  Radcliffe^ 
137  U.  S.  287  (34,  670)  ;  Steel  v.  Smith,  7  Watts  &  S. 
447;  Evans  v.  Reed,  2  Mich.  N.  P.  212;  Heifer  v. 
Davis,  32  Neb.  556." 

It  does  not  appear  from  the  record,  whether  the  defendant 
herein  ever  resided  in  Pennsylvania.  In  argument  the 
counsel  assume  he  resides  in  Vermont  and  we  have  so 
treated  the  question. 

We  do  not  trench  upon  the  doctrine  stated  in  Weaver 
V.  Brenner,  145  Pa.  St.  299  '*that,  if  a  judgment  be 
confessed  by  an  attorney,  neither  its  regularity  nor  his 
authority  can  be  questioned  in  a  collateral  action,"  for 
the  question  of  the  authority  of  the  prothonotary  appears 
upon  the  record  and  the  warrant  gave  him  no  power  to 
confess  the  judgment  declared  upon.  In  whatever  view 
we  look  at  the  proceedings  in  Pennsylvania,  the  plaintiff 
is  entitled  to  no  relief,  for  if  he  stands  upon  the  judg- 
ment entered  in  January,  1895,  that  is  invalid  as  render- 
ed without  notice  and  without  appearance,  and  if  upon  the 
original  judgment,  that  is  barred  by  the  statute  of  limita- 
tions. 

Judgment  affirmed. 
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H.  D.  LINDSAY,  ADM'R  OF  PELKY  ESTATE, 

V. 

CANADIAN  PACIFIC  RAILROAD  CO. 


May  Term,  1896. 


Liability  of  railroad  compafiy  to  child    trespassing  upon  its 
track.     Evidence.      Contributory  negligence  of  parents. 


1.  Evidence  that  a  part  of  the  defendant's  railroad  yard  was  used 

as  a  comon  passage  way  and  playground  by  children,  was 
admissible  upon  the  question  whether  the  defendant's  ser- 
vants exercised  proper  care  in  backing  their  engine  over  that 
locality,  whereby  the  intestite,  a  two-year-old  child,  was 
killed. 

2.  Held^  that  it  was  a  question  of  fact  for  the  jury  whether  the 

servants  of  the  defendant  were  guilty  of  negligence  in  back- 
ing the  engine  onto  intestate,  a  child  two  years  old,  who 
had  escaped  from  the  care  of  its  parents  and  got  upon  the 
track  of  the  defendant  without  right. 

3.  Held^    further,   that   it  was  a  question  of  fact   for   the  jury 

whether  the  parents  of  the  intestate  were  guilty  of  contribu- 
tory negligence  in  suffering  the  intestate  to  go  upon  the 
track  under  the  circumstances  shown. 

Case  for  negligence,  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  term,  1895,  Orleans  county,  Start,  J., 
presiding.  At  the  close  of  the  testimony  the  court  directed  a 
verdict  for  the  defendant.     Plaintiff  excepts. 

Cook  &  Redmond  for  the  plaintiff. 
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Although  the  person  is  a  trespasser  upon  the  railroad  track, 
still  the  employees  of  the  company  are  bounii  to  exerci.se  rea- 
sonublc  care  whea  they  tliscovcr  or  ought  to  have  discovered 
the  presence  of  such  person  there.  Afitchell  v,  Boston  & 
Maine ^  N^  H.  :  Bcvu's  v.  Conn,  tf  Pass.  Rivers  Rd,  Co,^ 
42  Vt,  375;  Trozi'  V.  VL  Central  Bd.  Co.,  24  Vt,  478; 
Fclch  V.  Co7icord  Bd.  Co.^  29  AtK  Rep.  557;  Isabeil  \% 
N.  K  it*  JV.  H.  Bd.,  71  Ani.  Dec,  78  \  Troy  v.  Cafe  Fear 
etc.  Bd.  Co*,  98  N,  C.  298;  Kerwhacker  v ,  Cleveland  etc. 
Bd-  Co.,  :i  Ohio  172  ;  Mc  Ma  shall  v.  Chicago,  B.  L  &  P. 
B*  Cp*,  80  Iowa  757  ;  Tozvnley  v.  Chicago^  M,  d-  St.  P, 
B.  C^^j  4  Am.  Sl  Eng,  K,  R.  Cus.  562  ;  Clampit  v.  Chicago 
41'  Si.  P.  R.  Co.,  49  Anu  &  Eng.  Rd.  Cas.  468  ;  Canley  v. 
Cinn.  etc.  Bd.  Co.^  41  Am,  &  Eng.  Cas.  537  ;  Lynch  v,  St.  y. 
d:  I,  By.  C(?,,  19  S.  W.  II 14  J  Dean  v.  Wilmiugion  etc.  Bd. 
Co,,  45  Am.  &  Eng*  Rd.  Cas/45  ;  Guenlher  y.  St.  Louis 
etc,  Bd,  C^.,  34  Am.  &  Eng.  Rd.  Cas,  47  ;  Cine,  etc,  Bd.  Co. 
V.  Kassen,  16  Litw,  Rep.  Ant.  674;  N.  d-  T,  C,  By.  Co. 
V.  Symfkins,  54  Tex.  615  ;  Virginia  Midland  Bd.  Co.  v. 
White,  22  Vft.  1888;  Gunn  v.  Ohio  Biver  Bd.  Co.,  36  \\\ 
Va,  165  J  Fielder  v.  St,  L.  etc.  Bd.  Co.^  107  Mo.  645; 
Chicago,  Bnrl.  d:  ^  Bd.  Co.  v  Wymore,  59  Am.  ^  Encf. 
Rd»  Cas.  540  ;  Baiues  v,  Chesapeake  d  O.  Bd.  Co.,  60  Am. 
&  Eng.  Rd  Cas.  75;  Ciiicago,  Burl,  d  ^.  Bd.  Co. 
y,  G  a  hi  in,  38  Xeh.  90;  Atchison,  T.  d  S.  F.  Bd.  Co.  v. 
Calvert,  52  Kan.  5741  Lay  v.  Bichnwnd  etc.  Bd,  Co.,  j^2 
Am.  &  Eng,  Rd.  Cas.  no;  2  VVood's  Rtiilway  Law,  pHge 
1264,  B.  320;  Swift  y.  Slaten  B.  T.  Co.,  45  Am<  &  Eng. 
Rd.  Cas.  45  ;  malcn  v.  Chicago  d  A^.  U\  Bd.  Co,,  75 
Wis.  654;  Barry  v.  A\  r.  C^ dN.  Rd.,  92  N.  Y.  290; 
J^aimdy  v.    Verm  ant  Central  Bd.  Co.,  43  V^t.  375. 

This  is  piirlieulariy  so  when  the  one  injured  is  a  child  of 
tender  years,  who  cannot  be  guilty  of  negligence.  Fergasan 
V.  Railway  Co.,  77  Ga.  102  ;  Btrilvjay  Co.  v,  I/cndrick^ 
25   Pae.    Rep.    161  ;    Bridges  v.  Railzi^ay  Co.,  45  S.  C.  24; 
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O'Malley  v.  Railway  Co.^  45  N.  W.  Rep.  460;  Union  Pac, 
By.  Co.  V.  McDonaldy  152  U.  S.  262  ;  Bennett  v.  Southern 
Pac,  Py.,  91  ChI.  296. 

The  fact  of  negligence  depends  upon  the  circumstances  and 
is  a  question  for  the  jury.  Gorman  v.  Pac.  Rd.  Co.^  26 
Mo.  448;  Fielder  y,  St.  Louis  etc.  Rd.  Co.^  54  Am.  & 
Eng.  Rd.  Cas.  162  ;  Baker  v.  Rd.  Co.^  98  Mo.  50;  Trow 
V.  Vt.  Central  Rd.  Co.^  24  Vt.  487  ;  Bemisv.  Conn,  it 
Pass.  Rivers  Rd.  Co.,  42  Vt.  375. 

Evidence  that  children  were  frequently  upon  the  track 
where  the  accident  occurred  and  that  this  must  have  been 
known  to  the  emi)loyees  of  the  defendant  was  admissible  as 
bearing  upon  their  negligence  in  not  ascertaining  the  presence 
of  the  intestate  there.  Townlcy  v.  Chicago^  M.  &  St.  P.  R. 
Co.,  4  Am.  &  Eng.  Rd.  Cas.  562  ;  Clappit  v.  Chicago  etc. 
Ry.  Co.  J  49  Am.  &  Eng.  Rd.  Cas.  468 ;  Davis  v.  Chicago 
etc.  Ry.  Co.,  58  Wis.  646  ;  Barry  v.  N.  T.  C.  &  H.  R.  Rd. 
92  N.  Y.  289;  Swift  V.  Staten  Island  R.  T.  Co.,  45  Am. 
&  Eng.  Rd.  Cas.  180;  Conlcy  v.  Cinn.  etc.  Rd.,  41  Am.  & 
Eng.  Rd.  Cas.  537  ;  St.  Louis,  Arkansas  &  Texas  Rd.  Co. 
V.  Crosnoe,  37  Am.  &  Eng.  Rd.  Cas.  313  ;  Note  to  34  Am. 
&  Eng.  Rd.  Cas.  20 ;  Byrne  &  JS .  T.  Cent.  &  U.  R.  Rd. 
Co.,  104  N.  Y.  362  ;  Troy  v.  Cafe  Fear  etc.  Rd.  Co.,  99 
N.  C.  298:  Hopfc  V.  Chicago  etc.  Rd.  Co.,  61  Wis.  357  ; 
St.  Louis  etc.  Rd.  Co.,  v.  Monday, \\g  Ark.  257  ;  Bouiv- 
mecster  v.  Grand  Rapids  etc.  Ry.  Co.,  67  Mich.  87  ;  Whalen 
v.  Chicago  etc.  Rd.  Co.,  75  Wis.  654;  Bergneau  v.  St. 
Louis  etc.  Ry.,  88  Mo.  678. 

W.  D.  Crane  and  Bates  &  May  for  the  defendant. 

The  intestate  was  a  trespasser  upon  the  tracks  of  the  de- 
fendant and  the  defendant  owed  him  no  duty  unless  the  dan- 
ger was  actually  seen  and  might  have  been  avoided  by  leason- 
able  care  upon  the  part  of  its  employees.  Johnson  v.  Jras^ 
burg,  47  Vt.  28  ;   Pierce  v.    Whitcornb,  48  Vt.  127  ;  Sawyer 
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V.  B.  it  B.  Rd.  Co.,  27  Vt.  370;  Wright  v.  Geer,  6  Vt. 
151  ;  Bemis  v.  Rd,  Co,,  42  Vt.  375  ;  Jackson  v.  Rd,  Co,^ 
25  Vt.  156.;  Chrystal  v.  T,  <£:  B,  Rd.  Co,,  105  N.  Y.  164  j 
Candelaria  v.  A.  T,  &  S,  F,  Ry,  Co,,  48  Am.  &  Eng.  Rd. 
Gas.,  565  ;  Moore  v.  Penn.  Rd.  Co.,  4  A.  M.  &  Eng.  Gas., 
569;  Caiilcy  y.  Rd.  Co,,  40  Am.  Rep.,  664;  PAi'l,  <Sr 
Reading  Rd.  Co,  v.  Humniell,  44  Penn.  375  ;  Little  SchuyU 
kill  N,  R.  &  Co.  V.  Norton,  24  Penn.  465  ;  Pittsburg,  Ft. 
Wayne  &  C.  R,  Co,  v,  Collins,  87  Penn.  405  ;  Same  v. 
Hctherington,  83  III.  510;  McCarty  v.  D,  &  H.  Co.,  27 
Hun.  74;  Kansas  P,  Rd,  Co.  v.  Ward,  4  Col.  30;  Rothe 
V.  M.  d'  St.  P.  Rd,  Co,,  21  Wis.  256;  Cogswell  V.  Oregon 
Cent,  Ry.,  6  Ore.  417  ;  O'Bonnell  v.  Missouri  Pac.  Rd.y 
7  Mis.  190;  Lange  v.  Holliday  Creek  Rd,  Co,,  42  Iowa 
677  ;  Van  Scoech  v.  H,  R,  Rd,  Co,,  43  N.  Y.  527  ;  Burg. 
v..  C.  R.  I,  &  P,  Ry,,  60  Am.  &  Eng.  Rd.  Cas.  159 ;  Wood 
V.  So.  Pac.  Ry,  Co,,  60  Am.  &  Eng.  Rd.  Cas.  34;  Hart- 
field  V.  Raper  &  Nezuall,  21  Wendall  613  ;  Sficer  v.  C.  (St 
O,  Rd.,  45  Am.  &.  Eng.  Rd.  Cas.  28  ;  Richmond  &  D.  Rd, 
Co,  V.  Anderson,  31  Gratt.  812  ;  Houston  &  T.  Rd.  Co.  v. 
Smith,  52  Tex.  178;  Johnson  v.  B,  &,  M,  Rd,  Co,,  125 
Mass.  75  ;  Daniels  v.  N.  T.  &  N,  E.  Ry.  Co,,  48  Am.  & 
Eng.  Rd.  Cas.  539 ;  Walch  v.  Fitchburg Rd,,  145  N.  Y.  301  ; 
Morrisey  v.  Providence  etc.  Ry.  Co,,  15  R.  I.  279. 

This  rule  applies  to  children  of  tender  years  as  well  as 
adults.  A.  &  C.  A,  Ry,  Co,  v.  Grovett,  93  Ga.  363  ;  Bul^ 
gcr  V.  Albany  Rd,  Co,,  42  N.  Y.  459 ;  McKinney  v.  N,  T. 
C.  &  H.  R.  Rd,  8  Diiiley,  304 ;  Walters  v.  C,  d:  R,  I.  P. 
Rd,  Co.,  41  Iowa  71 ;  Citizens'  St,  Ry,  Co,  v.  Carey,  56  Aid. 
396 ;  Meyer  v.  Midland  P,  R,  Co,,  74  N.  C.  655  ;  Schwicr 
V.  N.  r.  C.  &  H,  R,  Rd.  Co,,  15  Hun.  572  ;  Louisville  d- 
Nashville  Rd.  Co.  v.  Green's  Admr.,  19  Am.  &  Eng.  Rd. 
Cas.  95  ;  Sa7ne  v.  Howard's  Admr,  19  Am.  &  Eng.  Rd. 
Cas.  98 ;  Schemer  v.  M,  d  St.  L.  Rd.  Co.,  19  Am.  &  Eng. 
Rd.  Cas.  17s  ;  Frick  v.  St,  L,  etc,  Rd,  Co,,  76  Mo.  542. 


Digitized  by  VjOOQIC 


56o  LINDSAY,  ADMR.,  v,  RAILROAD  CO.  [68 

The  parents  of  the  intestate,  who  are  the  parties  in  inter- 
est in  this  suit,  were  guilty  of  contributory  neglect  in  allow- 
ing the  intestate  to  go  upon  the  track,  and  cannot  recover. 
C  7?.  /?.  V.  Vaughn  93  Ala.  209;  Fitzgerald  '^.  St.  P. 
M.  &  M,  /?r.  Co,,  8  Am.  &  Eng.  Ry.  Cas.  310;  Mangum 
V.  Brooklyn  Rd.  Co.,  38  N.  Y.  455  ;  Nolan  v.  Rd.  Co.,  53 
Conn.  461  ;  yeffersonville  Rd.  Co.  v.  Bowen,  49  Ind.  154  ; 
Stetson  V.  Hannibal  &  St.  J.  Rd.  Co.,  67  Mo.  671  ;  Belle- 
yountaine  Rd.  Co.  v.  Snider,  24  Ohio,  670;  Morrison  v. 
Erie  Rd.  Co.,  56  N.  Y.  302  ;  G.  S.  Rd.  Co.  v.  Honton,  53 
Ala.  70;  Grant  v.  Fitchburg  Ry.  Co.,  160  Mass.  16; 
Holly  V.  Boston  Gas  Light  Co.,  8  Gray  123  ;  St.  L.  I.  M. 
&  S.  Rd.  Co.,  V.  Freeman,  36  Ark.  41  ;  Wright  v.  W.  dc 
M.  Rd.  Co.,^  Allen  283;  Glasseyv.  H.  M.  &  F.  Rd. 
Co.,  57  Penn.  172  ;  Cauley  v.  Pittsbtug  Rd.  Co.,  2  Am.  & 
Eng.  Rd.  Cas.  4;  Wait  v.  N.  E.  Rd.  Co.,  96  Eng.  Com. 
Law.    719;   Johnson  v.    Chicago  Ry.    Co.,  49  Wis.   429; 

Weeks  V.  C.  R.  Ry.  Co.,  56  Cal.  513  ;  B  amber  gall  v .  Citi- 
zens' S.  R.  Co.,  31  S.  W.  Rep.  113  ;  City  of  Pekin  v.  Mcr 
Mahon,  154  III.  141  ;  Westerberg  v.  Rd.  Co.,  66  Miss.  560  ; 
Pratt  Coal  dr  Irofi  Co.  v.  Brozvley,  83  Ala.  371  ;  Casey  v. 
Smith,  152  Mass.  294;  Dudley  v.  Westcott,  18  N.  Y.  St.  ; 
Brown  V.  Rd.  Co.,  58  Me.  468 ;  Leslie  v.  Lawton,  62  Me. 
468;  Sifigletonw.  E.  C.  Ry.,  7  Com.  Bench  N.  S.  287; 
Mangum  v.  Atherton,  i  Exch.  239;  Pittsburg  &  F.   W.  v. 

Vinning's  Admr.,  27  Ind.  519;  L.  &  I.  Rd.  Co.,  v.  Huff- 
man, 28  Ind.  287. 

TYLER,  J.  The  following  are  the  material  facts  which 
the  plaintifTs  evidence  tended  to  show  :  That  it  was  the  duty 
and  practice  of  the  defendant's  shunting  crew  to  go  with  a 
shunting  engine  into  the  yard  of  the  Boston  and  Maine  R.  R. 
Co.,  in  the  village  of  Newport,  and  pass  along  down  the 
track  to  granite  sheds  after  cars.     This  was  done  sometimes 
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once  a  day,  sometimes  not  oftener  than  once  or  twice  a  week, 
and  some  weeks  not  at  all. 

The  Pelkey  house  in  which  the  intestate  lived  with  her 
father  and  mother  and  three  other  small  children,  was  situated 
between  Coventry  Street  and  said  track,  the  rear  of  the  house 
being  from  six  to  ten  feet  from  the  track.  The  family  had 
lived  there  about  four  years.  The  house  next  north  of  the 
Pelkey  house  was  known  as  the  Mizo  house,  the  rear  of  which 
was  also  within  a  few  feet  of  the  track.  Between  these 
houses  there  was  an  unobstructed  space  of  ten  or  twelve  feet, 
extending  from  the  street  to  the  track.  North  of  the  Mizo 
house  were  other  houses  fronting  the  street,  their  rear  ends 
facing  the  yard  of  the  Boston  and  Maine.  The  portion  of  the 
street  in  the  vicinity  of  said  houses  was  thickly  settled  and 
had  been  for  three  or  four  years  prior  to  the  accident,  and 
there  were  quite  a  number  of  children  in  that  vicinity. 

The  plaintiff's  mother  left  her  house  just  before  seven  on 
the  evening  of  the  accident,  July  2,  1894,  to  go  to  a  store  on 
an  errand,  but  directly  returned  to  the  house  for  some  money, 
and  left  again  soon  after  seven.  Before  leaving  she  noticed 
that  her  children  were  on  the  veranda,  from  which  she  took 
the  intestate,  who  was  about  two  years  old,  and  put  her  in  a 
baby-carriage  on  the  walk  in  front  of  the  house,  where  there 
were  three  or  four  other  children,  playing,  and  left  her  there 
in  charge  of  her  cousin  Rose,  a  girl  ten  years  of  age.  After 
Mrs.  Pelkey  went  away  Rose  wheeled  the  intestate  in  the  car- 
riage in  front  of  the  house  until  she  heard  a  six-year-old  sister 
of  the  intestate  cry  from  behind  the  house,  when  she  took  the 
intestate  from  the  carriage,  carried  her  up  a  flight  of  four  steps 
and  placed  her  in  a  chair  on  a  platform  directly  in  front  of 
the  door  of  the  Pelkey  house  near  the  sidewalk.  Rose  then 
ran  round  the  house  to  the  crying  child,  whom  she  got,  and 
returned  immediately  to  the  place  where  she  had  left  the  in- 
testate, but  the  intestate  was  gone.  Rose  then  ran  between 
the  Pelkey  house  and  the  Mizo  house  in  search  of  her,  saw 
37 
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her  standing  on  the  track  and  the  engine  approaching  her. 
Rose  hurried  towards  her,  but  fell  just  before  reaching  her, 
and  the  engine  struck  the  intestate  and  killed  her. 

Shortly  before  the  accident  the  engineer  and  two  brakemen, 
pursuant  to  orders,  took  a  mogul  engine,  which  was  much 
larger  than  the  one  generally  in  use  there,  and  ran  down  the 
track  of  the  Boston  and  Maine  past  the  Pelkuy  house,  to 
couple  to  and  pull  up  a  car  standing  near  the  granite  sheds. 
When  the  car  was  attached  they  ran  the  engine  backward 
past  the  Pelkey  house,  where  it  ran  over  and  killed  the  child. 
The  engine  moved  at  the  rate  of  about  four  miles  an  hour. 
The  engine  and  tender  were  sixty  feet  long,  and  it  was  fifty- 
five  feet  from  the  rear  end  of  the  tender  to  the  point  where 
the  child  was  struck.  It  was  not  more  than  two  or  three 
minutes  from  the  time  the  engine  passed  that  point  till  its  re- 
turn. The  engineer  knew  that  there  was  no  fence  between 
the  track  and  the  house.  At  the  time  of  the  accident  the 
father  was  away  at  his  usual  night  employment.  The  plain- 
tifPs  counsel  offered  to  show  that  children  were  in  the  habit 
of  playing  upon  these  tracks,  and  that  the  space  between  the 
Pelkey  house  and  the  Mizo  house  was  a  common  passage  way 
for  people  going  to  and  from  the  street  across  the  tracks,  and 
claimed  that  the  shunting  crew,  by  reason  of  the  frequency 
of  their  trips,  must  have  known  or  ought  to  have  known 
these  facts.  The  evidence  >tas  excluded,  to  which  the  plain- 
tiff excepted. 

There  was  no  evidence  tending  to  show  that  any  one  of 
the  shunting  crew  saw  the  intestate  on  the  track.  The 
plaintiff's  evidence  tended  to  show  that  they  were  so  situ- 
ated in  respect  to  the  engine,  cars  and  tracks  that  they  could 
not  see  her.  When  the  evidence  was  closed  the  court,  on 
motion,  directed  a  verdict  for  the  defendant,  to  which  the 
plaintiff  excepted. 

The  rule  of  law  adopted  by  the  court  below,  and  which 
the    defendant's   counsel    contend    for  is,  that  the  plaintifi 
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being  a  trespasser  upon  the  railroad  track,  the  defendant 
owed  her  no  duty  beyond  that  of  exercising  reasonable  care 
not  to  injure  her  after  her  presence  on  the  track  was  dis- 
covered ;  that  though  she  was  of  such  tender  age  that  negli-^ 
gence  was  not  imputable  to  her,  her  parents  were  guilty  of 
negligence  in  not  preventing  her  from  running  onto  the 
track,  and  that  the  plaintiff  was  constructively  chargeable 
with  their  negligence. 

There  are  two  lines  of  authorities  upon  this  subject  in 
which  opposite  views  are  maintained.  We  quote  briefly 
from  a  few  of  them  : 

Chrystalv.  /?.  R,  Co.,  105  N.  Y.  164,  31  Am.  andEng* 
R.  R.  Cas.  411,  was  an  action  to  recover  for  damages  to  an 
infant  seventeen  months  old.  The  accident  occurred  in  a 
sparsely  settled  village,  the  infant  having  escaped  from  its 
mother.     The  court  said  : 

**The  sole  negligence  charged,  as  we  understand  it,  is 
that  the  engineer  ought  sooner  to  have  discovered  the  plain- 
tiff upon  the  track  and  stopped  the  train  before  it  reached 
him.  ♦  ♦  *  An  engineer  is  not  bound  to  stop  his  train 
the  moment  he  sees  some  living  object  on  the  track.  *  *  ♦ 
He  is  not  bound  to  expect  helpless  infants  on  the  track 
without  sufficient  knowledge  or  ability  to  escape  when 
warned  of  danger.  *  *  *  He  could  not  know  when  he 
first  saw  plaintiff  that  he  was  too  young  to  be  conscious  of 
the  danger  to  which  he  was  exposed,  and  without  the  im- 
putation of  negligence,  he  could  run  on  until  he  discovered 
that  he  was  heedless  of  the  danger.  Reasonable  care  in  the 
management  of  trains  which  must  make  their  time  between 
stations,  and  have  the  right  of  way  does  not  require  more. 
*  *  *  All  the  engineer  was  bound  to  do  after  the  dis- 
covery of  the  peril  was  to  use  reasonable  diligence  and  care 
to  avert  it." 

In  Cauleyv,  /?.  /?.  Co,,  (Pa.)  40  Am.  R.  664,  the  accident 
occurred  in  a  populous  suburb  of  Philadelphia.  The  court 
said  : 

**But  if  the  use  of  a  railroad  is  exclusively  for  its  owners 
or  lbo:^e  acting  under   them.  It    ulht^rs   have   nn   righl  tu   be 
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upon  it,  they  are  wrong-doers  whenever  they  intrude.  The 
parties  lawfully  using  it  are  under  no  obligation  to  take  pre- 
cautions against  possible  injury  to  intruders  upon  it.  Ordin- 
ar}''  care  they  must  be  held  to ;  but  they  have  a  right  to 
presume  and  act  upon  the  presumption  that  those  in  the 
vicinity  will  not  violate  the  laws,  will  not  trespass  on  the 
right  to  a  clear  track ;  that  even  children  of  tender  age  will 
not  be  there,  for  though  they  are  personally  irresponsible 
they  cannot  be  upon  the  railroad  without  a  culpable  viola- 
tion of  duty  by  their  parents  or  guardian.  Precaution  is  a 
duty  only  so  far  as  there  is  reason  for  the  apprehension.  No 
one  can  complain  of  want  of  care  in  another  where  care  is 
only  rendered  necessary  by  his  own  wrongful  act.  *  »  * 
If  the  rule  against  trespassers  on  railway  tracks  is  made  to 
depend  upon  the  intelligence  and  age  of  the  trespassers  it  is 
easy  to  see  that  the  law  upon  this  subject  will  very  soon  be- 
come involved  in  inextricable  confusion." 

The  same  court  in  P.  cf  /?.  /?.  Co.  v.  Hummel^  44  Pa.  St. 

375-' 

"  It  is  time  it  should  be  understood  in  this  state  that  the 
use  of  a  railroad  track,  cutting  or  embankment,  is  exclusive 
of  the  public  everywhere,  except  where  a  way  crosses  it. 
This  has  more  than  once  been  said,  and  it  must  be  so  held, 
not  only  for  the  protection  of  property,  but  what  is  far  more 
important,  for  the  preservation  of  personal  security,  and  even 
of  life.  In  some  other  countries,  it  is  a  penal  offence  to  go 
upon  a  railroad.  With  us,  if  not  that,  it  is  a  civil  wrong  of 
an  aggravated  nature,  for  it  endangers  not  only  the  trespasser, 
but  all  who  are  passing  or  transporting  along  the  line." 

In  Morrisscy  v.  7?.  /?.  Co.,  126  Mass.  377,  a  child  four 
years  old  was  run  over  in  a  cut  through  a  ledge  at  a  point 
on  defendant's  track  opposite  an  opening  by  the  side  of  the 
track  where  there  was  no  fence,  through  which  was  a  path 
open  to  every  one  to  use,  but  not  as  a  public  way,  highway, 
or  traveled  place  where  the  defendant  was  required  by 
statute  to  maintain  warning  boards,  or  where  the  plaintiff  or 
his  mother  had  any  private  rights,  but  at  a  point  where  the 
rail  was  visible  from  the  station  to  the  place  where  the 
plaintiff  was  hurt.     The  court  said  in  discussing  the   case : 
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*' The  plaintiff  at  the  time  of  the  injury  was  a  mere  in- 
truder and  trespasser  on  the  railroad  track,  *  •  *  jj^^ 
was  there  merely  for  his  own  amusement  and  was  using  the 
track  aa  a  playground.  The  defendant  corporation  owed 
him  no  duty  except  the  negative  one  not  maliciously  or  with 
gros5i  and  reckless  carelessness  to  run  over  him." 

If  the  train  had  been  running  through  a  village,  where 
dwelUny  houses  were  situated  near  the  track  upon  which 
children  were  likely  to  and  often  did  wander,  and  this  was 
known  or  ought  to  have  been  known  to  the  engineer,  the 
decision  in  the  above  case  might  have  been  different,  for  in 
Lovcii  V.  R.  R.  Ok^  9  Allen  557,  that  court  adopted  the 
rule  laid  down  in  Hill,  on  Torts  that : 

*'The  fact  that  a  plaintiff  is  a  trespasser  or  violator  of  the 
law  does  not  of  itself  discharge  another  from  the  observance 
of  due  and  proper  care  towards  him  ;  or  the  duty  of  so  ex- 
ercising his  own  rights  as  not  to  injure  the  plaintiff  unneces- 
sarily." 

The  rule  is  stated  in  Conley  v.  R,  R.  Co,^  (I^yO  4*  Am- 
&Eng.  R.  R.  Cas.,  537; 

"  We  recognize  and  repeat  the  rule  that  the  operators  of  a 
train  are  ordinarily  under  no  obligation  to  look  out  for  tres- 
passers ;  that  as  a  rule  they  have  the  exclusive  right  to  their 
track*  and  have  the  right  to  presume  that  persons  will  not 
trespass  upon  it,  and  are  tlierefore  under  no  obligations  to 
look  out  for  them.  But  this  rule  as  to  looking  out  for  such 
persons  has  its  exceptions,  one  of  which  is  that  when  the 
train  is  coming  through  a  city  or  town,  and  the  people  thereot" 
may  cross  the  track  at  any  and  all  hours,  at  such  points  as 
may  be  convenient,  whether  public  or  not,  and  the  operators 
have  reason  to  know  that  such  is  the  habit,  it  is  their  duty  to 
look  out  for  such  persons  ^nd  take  reasonable  care  nut  tD 
run  over  them." 

In  Gunn  v.  O-  /?.  R.  Ok.  (W.  Va.)  32  Am.  St.  Rep.  842, 
which  was  an  action  to  recover  for  the  death  of  two  young 
children,  the  court,  after  an  exhaustive  discussion  of  the 
principles  involved,  said: 

'*  In  conclusion,  summing  up  our  views  of  this  case,  we 
are  of  opitiion,  from   principles  already   announced  by  thia 
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court,  that  a  railroad  company  owes  to  a  child  on  its  track, 
apparently  insensible  of  its  danger,  the  duty  of  ordinary 
care  in  keeping  before  its  running  train  an  outlook,  reason- 
able according  to  the  circumstances,  in  order  to  discover  the 
child.     *     *     *     " 

In  Isabellw.  /?.  /?.  Cv.^  27  Conn.  393,  the  court  reviews  a 
large  number  of  cases  and  gives  many  interesting  illustra- 
tions in  elucidating  the  rule  of  law,  that  though  a  man  do  a 
lawful  thing,  yet  if  any  damage  thereby  be  done  to  another 
which  he  could  reasonably  have  avoided,  he  will  be  held 
liable,  according  to  the  maxim,  Stc  utere  tuo  ut  aliennm  non 
lacdas. 

The  opinion  of  Carpenter,  J.,  in  the  recent  case  ofJ/iVcA^// 
V.  B  &  M  R,  R,  Co.^  is  directly  in  point.     We  quote  : 

''The  conduct  of  a  person  of  average  prudence  in  doing 
his  lawful  business  is  the  legal  standard  of  the  defendant's 
-duty.  Such  a  person  running  a  locomotive  engine,  would, 
as  the  law  requires,  manage  it  with  greater  or  less  caution, 
according  as  he  is  passing  through  a  mob,  over  the  crowded 
streets  of  a  city,  the  less  traveled  highways  of  a  village,  the 
comparatively  unfrequented  country,  or  a  territory  where 
there  is  no  crossing  and  no  reason  to  expect  anyone  to  be 
upon  the  track.  The  measure  of  his  care  would  be  pro- 
portionate to  the  danger  of  injury  from  the  want  of  it.  If 
they  knew  or  ought  to  have  known,  that  the  deceased  was 
in  a  place  where  she  was  likely  to  be  injured  by  the  loco- 
motive in  passing  along  the  track,  it  was  their  duty  to  exer- 
cise ordinary  care  to  prevent  such  injury,  whether  she  had 
a  right  to  be  there,  or  was  a  mere  trespasser." 

In  the  case  oi  Pickett  v.  Wihnington  R,  R.  Co.,  (N.C.)  30 
Lr.  R.  A.  257,  it  is  said  that  : 

**  He  who  has  the  last  clear  chance,  notwithstanding  the 
negligence  of  the  adverse  party,  is  considered  solely  re- 
sponsible for  injuries  resulting  from  his  failure  to  exercise 
reasonable  care.  The  failure  of  an  engineer  to  perform  his 
duty  to  maintain  a  reasonably  vigilant  lookout  along  the 
track  in  front  of  the  train  renders  the  railroad  company  liable 
for  killing  a  human  being  lying  on  the  track  apparently 
helpless  from  any  cause,  when  the  engineer  could  have 
:seen  him  by  the   exercise  of  ordinary  care."     (By  this  re- 
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mark  we  do  not  understand  the  court  to  relax  the  rule  of 
law  in  respect  to  contributory  negligence.) 

This  case  also  lays  down  the  rule  that  the  failure  of  an 
-engineer  to  perform  his  duty  to  maintain  a  reasonably  vigi- 
lant lookout  along  the  track  in  front  of  the  train  renders  tlTe 
railroad  company  liable  for  killing  a  human  being  lying  on 
the  track  apparently  helpless  from  any  cause,  when  the 
engineer  could  have  seen  him  by  the  exercise  of  ordinary 
care. 

The  decisions  are  thus  at  variance,  which  is  partly  by 
reason  of  the  varying  facts  upon  which  they  are  based.  But 
the  most  humane  and  reasonable  rule  applicable  to  this  case, 
and  the  one  most  in  accord  with  the  decisions  of  this  court 
is,  that  the  defendant  did  owe  to  the  intestate  the  duty  of 
reasonable  care,  and  whether  in  the  circumstances  detailed 
in  the  exceptions  such  care  was  exercised  by  the  defendant's 
employees  was  a  question  of  fact.  Robi7ison  v.  Coney  22  Vt. 
213  ;  Magoon  v.  /?.  /?.  C(?.,  67  Vt.  177. 

The  shunting  crew  had  run  the  engine  down  past  the 
Pelkey  hause  without  obstruction  two  or  three  minutes  be- 
fore the  accident ;  but  whether  they  had  a  right  to  assume 
that  even  in  that  short  space  of  time  a  child  would  not 
escape  from  one  of  the  houses  situated  near  and  get  upon 
the  track,  and  therefore  omit  to  watch  the  track  as  the 
engine  moved  backward  was  a  question  of  fact. 

Whether  in  view  of  the  known  danger  of  the  situation  it 
was  prudent  for  the  parents  of  the  intestate  to  leave  her  in 
the  manner  shown  by  the  evidence,  so  that  she  could  in  an 
unguarded  moment  escape  upon  the  track,  or  whether  they 
were  guilty  of  contributory  negligence,  was  a  question  of 
fact  for  the  jury. 

The  evidence  offered  in  respect  to  children  and  others 
being  frequently  upon  the  tracks  in  that  locality  should  have 
been  admitted. 

Judgment  reversed  and  cause  remanded. 
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EDWARD  H.  GENO 

V. 

FALL  MOUNTAIN  PAPER  CO. 


May  Term,  1895. 


Liability  of  master  for  unsafe  appliances.      Common  use 
not  the  test.     Evidence,     Assumption  oj  risk. 


1.  That  an  appliance  is  in  common  use  tends  to  show  that  a  mas- 

ter is  not  guilty  of  negligence  in  providing  it  for  the  use  of 
his  employee,  but  is  not  coticlusive  upon  that  proposition. 
The  test  is,  would  a  reasonably  prudent  man  furnish  it  un- 
der the  circumstances. 

2.  Held^  that  the  charge  as  given  upon  the  subject  of. negligence 

in  the  use  of  the  projecting  set-screw  was  correct. 

3.  The  question  being  whether  the  use  of  a  projecting  set-screw 

was  negligent,  it  is  proper  to  show  what  the  expense 
would  be  of  replacing  it  .with  one  that  was  counter-sunk. 

4.  Heldy  that  the  charge  upon  the  claim  of  the  defendant  that  the 

plaintiff  could  not  recover  because  he  had  incurred  an  ob- 
vious danger  was  unexceptionable. 

Case  for  negligence  of  the  defendant.  Plea,  the  general 
issue.  Trial  by;  court  at  the  September  term,  1894,  Rutland 
county.  Start,  J.,  pret^iding.  Verdict  and  judgment  for 
the  plaintiff.     The  defendant  excepts. 

The  defendant  was  proprietor  of  a  pulp  mill  and  the 
plaintitl'was  employed  by  it  at  work  upon  certain  screens  in 
said  mill  at  the  time  he  was  injured.  His  evidence  tended  to 
show  that  he  had  been  engaged  by  the  defendant  something 
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like  a  week  before  the  injury ;  that  he  was  sixteen  years  of 
age ;  that  he  had  no  knowledge  of  the  operation  of  the 
machinery  which  he  was  required  to  run,  nor  of  any 
machinery,  and  that  the  defendant  knew  this  when  he  em- 
ployed him ;  that  he  received  no  instruction  whatever  as  to 
the  oiling  of  the  countershaft  from  which  his  ma.chine  was 
driven  and  which  was  fastened  to  the  ceiling  some  eight  or 
ten  feet  above  the  floor;  that  upon  the  night  of  the  injury  he 
was  instructed  by  the  foreman  of  the  mill  to  oil  this  counter- 
shaft; that  he  attempted  to  do  so  by  walking  up  over  the 
screens  and  by  reaching  with  his  hand  to  the  bearings ;  that 
while  attempting  to  do  this  the  sleeve  of  his  frock  was  caught 
upon  a  projecting  set-screw  and  he  was  drawn  violently 
around  the  shaft  and  seriously  injured. 

The  plaintiflT  claimed  that  the  defendant  was  negligent  in 
two  respects.  First,  in  using  a  projecting  set-screw,  and, 
second,  in  having  given  him  no  instruction  as  to  the  oiling 
of  this  shaft. 

The  set-screw  in  question  projected  about  three-fourths  of 
an  inch  from  the  collar  and  the  evidence  of  the  plaintiff 
tended  to  show  that  the  set-screw  ought  to  have  been  counter- 
sunk so  that  the  head  would  be  flush  with  the  surface  of  the 
collar.  He  was  allowed  to  show  under  the  exception  of  the 
defendant,  by  witness  McEvoy  upon  direct  examination, 
and  by  the  witness  Hall  upon  cross-examination  that  the  ex- 
pense of  replacing  the  projecting  set-screw  with  one  prop- 
erly counter-sunk  would  be  trifling. 

The  defendant  claimed  that  the  projecting  set-screw  was 
one  in  ordinary'  use  in  the  vicinity  and  that  the  plaintiff' when 
he  attempted  to  oil  the  counter-shaft  by  walking  up  over  the 
screens  went  into  a  place  of  obvious  danger  and  could  not 
for  this  reaiton  recover.  The  que^^tions  nw^tX  by  the  ex- 
ceptions of  the  deft^iidant  tu  the  charge  of  tl»e  court  upon 
these  two  points  (villy  appear  in  thu  upiniunp 
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The  plaintiff  could  not  recover  in  respect  to  the  set-screw 
for  that  it  was  in  common  and  ordinarj*^  use  in  the  vicinity 
at  the  time  of  the  accident.  A  man  is  not  obliged  to  furnish 
the  best  machinery  but  only  such  machinery  as  is  ordinarily 
used.  M/g.  Co,  V.  McCormtck^  ii8  Pa.  519;  Shif  Butld^ 
ing  Works  v.  NuttalU  119  Pa.  149;  Coal  Co>  v.  HaycSy 
128  Pa.  294  ;  Sisco  v.  Railroad^  39  N.  E.  Rep.  958  ;  Smith 
v.  Railway  Co,^  69  Mo.  32  ;  Salter  v.  D,  &  H.  C.  Co.^ 
3  Hun.  338;  Deering,  Neg.,  s.  198;  Titus  v.  R,  R,  Co.^ 
136  Pa.  618 ;  Augerstein  v.  Jones^  139  Pa.  183  ;  Marshall 
V.  Furniture  Co.^  67  Mich.  167;  Buswell,  Per.  Injuries, 
ss.  194,  196;   Sweeney  v.  Envelope  Co.^  loi  N.  Y.  524. 

C  A,  Prouty  and  Butler  &  Moloney  for  the  plaintiff. 

The  question  was  not  whether  the  projecting  set-screw 
was  a  device  in  ordinary  use  but  whether  a  reasonably  pru- 
dent man  would  have  used  it  under  the  circumstances. 
Wood's  Mas.  &  Serv.,  ss.  329,  331,  345;  Sher.  &  Red., 
Neg.,  ss.  194,  195  ;  Wheeler  v.  Was  on  M/g.  Co.^  135  Mass. 
294 ;  Longdon  v.  Scale  Co.  66  Vt.  255  ;  Houston  v.  Brush 
it  Curtis^  66  Vt.  334. 

TYLER,  J.  The  defendant's  counsel  requested  the  court 
to  instruct  the  jury  as  follows  : 

*'If  the  jury  shall  find  that  the  plaintiff  was  caught  upon  a 
set-screw,  notwithstanding  this  fact,  if,  at  the  time  of  the  ac- 
cident, said  set-screw  was  an  approved  appliance  then  in 
common  use  in  that  vicinity,  for  the  purpose  for  which  it  was 
used,  then  the  defendant  was  not  chargeable  with  any  neglect 
in  this  respect. 

"If  the  set-screw  with  the  projecting  head  was  the  common 
and  ordinary  way  of  attaching  collars  to  shafting  in  the 
manufactories  of  this  vicinity,  that  method  was  reasonably 
sale  in  the  eyes  of  the  law.  It  was  not  enough  that  some 
persons  regarded  a  counter-sunk  set-screw  a  sa  valuable  safe- 
guard ;  nor  can  the  jury  set  up  its  judgment  against  the  gen- 
eral custom  of  the  business.     The  test  in  law  is  general  use. 


Digitized  by  VjOOQIC 


Vt.]        GENO  V.  FALL  MOUNTAIN  PAPER  CO.  571 

**The  employer  is  not  bound  to  use  the  newest  and  best  ap- 
pliances for  his  employee,  but  he  performs  his  duty  when  he 
furnishes  those  of  ordinary  character  and  reasonable  safety, 
and  the  former  is  the  test  of  the  latter;  for,  in  regard  to 
style  of  implements,  method  of  attachment,  or  nature  and 
mode  of  performance  of  any  work,  'reasonably  safe'  means 
safe  according  to  the  usages,  habits,  and  ordinary  risks  of 
business." 

The  court  declined  to  so  charge  but  did  charge  as  follows  : 

''It  is  claimed  that  the  defendant  was  negligent  in  having 
this  projecting  set-screw,  in  view  of  the  circumstances  in 
which  the  plaintiff  was  required  to  oil  the  shafting,  in  the 
circumstances  which  the  plaintiff  claims  he  was  directed  to 
do  it. 

"The  plaintiff  seeks  to  recover  for  the  negligence  of  the 
defendant.  No  recovery  can  be  had  for  the  damages  suf- 
fered by  the  plaintiff  unless  they  were  caused  by  the  wrong- 
ful neglect  or  default  of  the  defendant.  Negligence  is  the 
failure  on  the  part  of  the  defendant  to  perform  a  legal  duty 
that  it  owed  to  the  plaintiff.  The  duty  incumbent  on  the 
defendant,  as  the  employer  of  the  plaintiff,  was  to  use  the 
diligence  and  care  of  a  prudent  man  to  furnish  the  plaintiff 
a  reasonably  safe  place  to  work,  and  reasonably  safe  ma- 
chinery, tools,  and  appliances  with  which  to  do  his  work. 
If  the  defendant,  in  the  use  of  this  set-screw  in  the  place 
where  it  was  used,  was  in  the  exercise  of  the  care  and  pru- 
dence that  prudent  men  are  accustomed  to  exercise  in  like 
circumstances,  then  the  defendant  is  not  liable  on  account  of 
negligence  in  using  this  set-screw  in  that  place,  and  for  the 
purpose  it  did  use  it.  The  employer  is  not  bound  to  use  the 
newest  and  best  appliances  for  his  employees,  but  he  per- 
forms his  duty  when  he  furnishes  those  of  ordinary  character 
and  reasonably  safe,  and  the  former  is  the  test  of  the  latter, 
for  in  regard  to  style  of  implements,  methods  of  attachment, 
or  nature  and  mode  of  performance  of  any  work,  reasonably 
safe  being,  or  meaning,  safe  according  to  the  ordinary  risks 
of  the  business.     ****** 

'*  Now  it  is  claimed  that  it  was  negligence  for  the  defend- 
ant to  have  this  projecting  set-screw  in  a  place  such  as  is 
disclosed  by  the  evidence  here,  projecting  from  the  collar 
upon  this  countershaft.  It  is  claimed  that  the  defendant  was 
negligent  in  having  that  set-screw  there,  projecting  in  the 
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manner  it  did,  in  view  of  the  claim  of  the  plaintiff  that  this 
boy  had  not  been  instructed  in  respect  of  that  danger ;  in 
view  of  the  claim  that  he  was  in  fact  sent  up  there  to  oil  the 
bearing  of  the  counter-shaft. 

**Was  the  defendant  negligent  in  having  this  set-screw 
projecting  in  the  manner  that  it  did,  in  view  of  the  facts  as 
you  find  them  in  respect  to  the  direction  that  was  given  to 
the  plaintiff  about  oiling  the  bearings  upon  that  counter-shaft? 
In  having  this  projecting  set-screw  in  the  circumstances, 
was  the  defendant  in  the  exercise  of  that  care  and  prudence 
that  prudent  men  are  accustomed  to  exercise  in  like  circum- 
stances? This  is  a  question  for  you  to  determine  in  connect- 
ion with  what  the  plaintiff  was  required  to  do  with  respect  to 
the  counter-shaft  by  the  authority  of  the  defendant,  or  by  the 
authority  that  the  plaintiff  believed  from  the  conduct  of  the 
defendant,  was  the  authority  of  the  defendant.  Was  the  de- 
fendant negligent  in  that  respect,  and  did  this  injury  come  to 
the  plaintiff  by  reason  of  that  neglect,  while  he  was  in  the 
exercise  of  care  and  prudence  on  his  part,  and  without  any 
contributory  negligence  on  his  part?  If  the  defendant  was 
thus  negligent,  and  this  injury  was  the  result  of  that  negli- 
gence, and  without  any  contributory  negligence  on  the  part 
of  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover.  If 
the  defendant  was  not  negligent ;  if  in  this  respect  it  was  in 
the  exercise  of  the  care  and  prudence  that  prudent  men  ex- 
ercise in  like  circumstances,  then  the  plaintiff  cannot  recover 
by  reason  of  the  negligence  in  the  circumstances  disclosed 
by  the  evidence. 

*'If  the  jury  should  find  that  the  plaintiff  was  caught  upon 
a  set-screw,  notwithstanding  the  fact  that  at  the  time  of  the 
accident  said  set-screw  was  such  a  set-screw  and  appliance 
as  a  prudent  man  would  use  in  like  circumstances  for  the 
purpose  for  which  it  was  used,  then  the  defendant  is  not 
chargeable  with  any  neglect  in  this  respect." 

The  requests  were  framed  in  accordance  with  the  doctrine 
of  several  cases  that  are  cited  by  the  defendant,  which  we 
will  briefly  state. 

In  Allison  Mjg.  Co.  v.  McCormick^  ii8  Pa.  St.  519,  the 
plaintiff  who  was  employed  by  the  defendant  as  a  hiborer, 
was  ordered,  with  two  other  men,  to  paint  an  empty  water 
tank  in  one  of  the  defendant's  shops.     They  took  with  them 
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into  the  tank  several  buckets  of  paint  known  as  **black 
varnish,"  largely  composed  of  asphaltum  and  benzine.  The 
tank  being  dark,  the  men  carried  an  ordinary  railroad 
lamp.  While  they  were  engaged  in  their  work  ah  explosion 
occurred  and  the  three  men  were  injured — two  of  them 
fatally.  It  was  shown  by  the  defendant  that  the  paint  was 
of  a  kind  which  had  been  used  in  its  shops  to  the  amount  of 
fifteen  to  forty  barrels  yearly  for  fifteen  years ;  that  it  was  in 
the  same  condition  as  when  procured  from  the  manufac- 
turers, and  that  no  explosion  had  ever  occurred.  The 
plaintiff  claimed  that  the  defendant  was  bound  to  know 
the  composition  of  the  paint,  the  effect  of  spreading  it  on 
the  interior  of  the  tank,  and  the  danger  of  explosion.  The 
defendant  claimed  that  upon  the  facts  there  could  be  no  re- 
covery, and  the  supreme  court  so  held  upon  the  ground  that 
the  paint  was  one  in  common  use  for  the  purpose  for  which 
it  was  used  by  the  defendant,  and  reasonably  safe. 

In  Ship  Building  Works  v.  JVuttally  119  Pa.  St.  149,  the 
plaintiff  was  employed  in  removing  material  from  the  left  to 
the  right  side  of  a  circuhir  i?aw,  to  as.  to  he  within  easy 
reach  of  the  sawyer,  and  while  passing  behind  the  savv  in  this 
occupation  a  loose  piece  of  wood  was  caught  by  the  saw  and 
thrown  backwards,  slrikin;[r  the  plainlift'  and  injuring  him.  It 
appeared  that  there  was  a  lial)iliiy  of  sticks  being  caught  and 
thrown  by  the  saw,  but  that  such  an  accident  had  not  hap- 
pened in  the  defendant's  shop  in  many  years.  The  plaintiff 
claimed  that  it  was  the  defendant's  duty  to  warn  the  plaintiff 
of  the  danger,  also  to  provide  a  guard  for  the  saw.  The  su- 
preme court  held  it  was  error  10  sul)uiit  these  questions  to 
the  jury,  the  danger  l)eing  obvious  and  a  guard  not  being  in 
common  use,  and  said  : 

*'It  is  not  enough  that  &ome  persons  regard  it  as  a  valuable 
safeguard.     The  tost  is  creneral  use.      *     *      *     the  saw     * 

*  *  was  sut  h  an  one  as  the  company  had  a  right  to  use, 
because  it  was  such  ass  is  commonly  used  by  mill  owners." 

The  same  doctrine  is  recognized  and  applied    in    Lehigh 
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Coal  Co.  V.  Haycs^  128  Pa.  St.  294,  where  the  negligent  act 
comphiined  of  was  the  employer's  failure  to  provide  any  appli- 
ance for  warning  employees  that  a  draw  of  coal  was  to  be 
made,  there  being  no  evidence  that  such  appliances  were  in 
general  use.  In  Tiliis  v.  Railroad  Co.^  136  Pa.  St.  6i8» 
the  negligence  charged  was  the  use  of  a  particular  broad- 
gauge  car  body  upon  a  narrow-gauge  track,  not  adapted  there- 
to. The  court  said  that  an  employer  performed  his  duty  whea 
he  furnished  appliances  of  ordinary  character  and  reasonable 
safety,  and  that  the  former  was  the  test  of  the  latter;  that  in 
regard  to  the  style  of  the  implement,  or  the  nature  of  the 
mode  of  performance  of  a  work,  '* reasonably  safe"  means 
safe  according  to  the  usages,  habits,  and  ordinary  risk  of  the 
business.  The  same  rule  was  applied  in  Aiigerstcin  v.Jones^ 
139  Pa.  St.  183,  where  an  employee  was  injured  by  the  burst- 
ing of  an  emery  w^heel  not  shown  to  be  defective  or  constructed 
out  of  the  usual  way,  and  where  it  was  claimed  that  the  acci- 
dent might  have  been  prevented  by  the  adoption  of  a  certain 
device. 

In  Smith  v.  Railroad  Co,^  69  Mo.  32,  it  is  said  that  while 
railroad  comi)anies  are  bound  to  use  appliances  that  are  not 
defective  in  construction,  as  between  themselves  and  their 
employees  they  are  not  bound  to  use  such  as  are  of  the  very 
best  or  most  approved  description ;  that  if  they  use  such  as 
are  in  general  use,  it  is  all  that  can  be  required. 

In  Marshall  v.  Widdicomb  Furniture  Co.^  67  Mich.  167, 
the  court  remarked  : 

'•That  which  has  been  approved  as  safe  by  reason- 
able experience  may  be  presumed  safe  by  those  who 
rely  on  that  experience  to  justify  them  in  selecting  it. 
But  there  an  employee  was  killed  by  a  knife  flying  out  of  a 
rapidly  revolving  shaper-head,  the  first  time  it  was  used  as 
then  arranged,  which  was  upon  a  new  plan  got  up  by  one  of 
the  defendant's  managers.  The  court  considered  that  there 
was  no  evidence  of  negligence  and  directed  a  verdict  for  the 
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defendant,  which  was  held  error,  there  being  some  evidence 
tending  to  show  that  the  device  was  not  made  in  accordance 
with  well  known  rules  of  mechanics." 

Sailers  v.  DeL  &  Hud,  Canal  Co.^  10  Hun.  338, 
and  Sweeney  v.  Berlin  &  Jones  Envelope  Co.^  loi 
N.  Y.  520,  are  to  the  effect  that  the  servant  ac- 
cepts the  service  of  his  employer  subejct  to  the  risks 
incident  to  it,  and  that  when  the  machinery  and  implements 
of  the  employer's  business  are  at  the  time  of  a  certain  kind  or 
condition,  and  the  servant  knows  it,  be  can  make  no  claim 
upon  the  master  to  furnish  other  or  different  safeguards.  In 
the  former  case  the  court  remarked  that  a  railroad  company 
was  bound  to -place  its  employes  under  no  risk  from  imper- 
fect or  inadequate  machinery  or  other  material,  means  or  ap- 
pliances known,  or  which,  but  for  their  negligence,  would 
have  been  known  to  them. 

In  Stsco  V.  Railroad  Co.,  39  N.  E.  R.  958,  (N.  Y.  Court 
of  Appeals)  a  brakeman  was  injured  upon  a  stationary  arm 
of  a  mail  crane  while  climbing  up  the  side  of  a  car  in  the  per- 
formance ol  his  duty.  It  appeared  that  cranes  of  similar  con- 
struction were  in  common  use  on  many  other  extensive  lines 
of  railroad.  There  was  no  evidence  that  the  crane  would 
have  performed  its  work  if  placed  further  froni  the  car,  nor 
that  it  was  nearer  than  on  other  roads.  It  appeared  that 
there  was  a  crane  in  use  on  some  lines,  the  arm  of  which  being 
movable,  would,  when  not  extended  by  the  mail-bag,  rise 
automatically,  but  the  uncontradicted  evidence  of  the  defend- 
ant was  that  the  stationary  arms  were  preferable.  It  was  held 
error  to  submit  any  question  of  fact  to  the  jury. 

The  defendant  relies  upon  the  statement  of  the  law  in  the 
Pennsylvania  cases,  especially  upon  what  is  said  in  the 
opinion  in  Titus  v.  Railroad  Co.y 

'*That  the  unbending  test  of  negligence  in  methods, 
machinery  and  appliances  is  the  ordinary  usage  of  the  busi- 
ness ;"  *  *  *  **  that  no  jury  can  be  permitted  to  say  that 
the  usual  and  ordinary  way,  commonly  adopted  by  those  in 
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the  same  business,  is  a  negligent  way  for  which  liability  shall 
be  imposed." 

It  is  unnecessary  to  consider  here  whether  the  rule  above  . 
stated  might,  or  might  not  be  correct  as  applied  to  particular 
cases,  as  where  the  direct  cause  of  the  injury  was  the  use  of 
certain  paint  which  was  in  common  use ;  or  of  a  stationary 
arm  to  a  mail-crane ;  or  where  a  wheel  or  other  appliance 
such  as  is  in  common  use,  bursts  or  breaks  and  injures  an 
employee.  But  the  doctrine  of  '*common  use,"  "the  ordinary 
usage  of  the  business,"  as  one  of  general  application,  w^e  are 
not  incline^  to  adopt,  though  it  might  apply  to  the  facts  in  a 
given  case.  We  think  the  more  reasonable  rule  is  to  require 
the  employer,  in  the  selection  and  setting  of  machinery,  to 
use  the  care  of  a  prudent  man  in  like  circumstances.  If  a 
machine  or  appliance  were  not  such  as  would  commend  it- 
self to  the  judgment  of  a  prudent  man,  and  an  injury  occurs 
from  its  use,  it  ought  not  to  be  a  defense  to  say  that  it  is  one 
of  a  kind  in  common  use.  It  cannot  always  be  assumed 
that  machines  in  common  use  would  meet  the  approval  of 
prudent  men.  They  might  remain  and  often  do  remain  in 
such  use  when  they  ought  to  have  been  superseded  by 
others  of  an  approved  pattern.  It  would  hardly  be  a  defense 
for  a  employer  to  say  that  a  certain  machine  upon  which  an 
employee  had  been  injured  was  one  of  a  kind  in  common  use, 
if  the  employer  was  compelled  as  a  prudent  man  to  admit 
its  use  was,  in  his  own  judgment,  dangerous. 

**  Common  use"  and  "  the  care  of  a  prudent  man  "  are  not 
necessarily  equivalent  terms.  That  a  machine  is  in  com- 
mon use  is  at  the  most  a  circumstance  bearing  upon  the 
question  of  negligence. 

A  machine  might  be  one  of  a  kind  in  common  use,  or  even 
the  best  in  use,  and  yet  its  safety  in  respect  to  its  position  or 
setting  in  a  mill  be  questionable.  In  this  case,  even  if  the 
set-screw  with  a  projecting  head  had  been  the  most  approved 
kind  and  in    universal  use,  it  could  not   be  held  as  a  mat- 
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ter  of  law  that  its  employment,  for  that  reason,  would  shield 
the  defendant  from  liability.  It  would  still  be  an  open  ques- 
tion, beyond  the  province  of  the  court  to  decide,  whether  its 
use,  in  the  place  where  it  was  set,  was  reasonably  safe  in 
view  of  the  fact  that  the  plaintiff  was  required  to  oil  the  bear- 
ings upon  the  counter-shaft  and  was  liable  to  come  in  con- 
tact with  the  head  of  the  set-screw.  So  the  real  question 
was  not  whether  this  kind  of  a  set-screw  was  one  in  common 
use,  but  whether,  in  the  circumstances  of  the  case,  this  pro- 
jecting head  was  reasonably  safe. 

In  any  event  the  defendant  was  not  entitled  to  the  instruc- 
tion, as  an  abstract  proposition,  that  **  reasonably  safe  means 
safe  according  to  the  usages,  habits,  and  ordinary  risks 
of  business,"  disconnected  from  the  question  whether  the 
plaintiff  received  proper  instructions  about  oiling  the  bear- 
ings. The  words,  ''  according  to  the  usage  and  habits  of 
business,"  of  the  omission  of  which  from  the  charge  the 
defendant  complains,  would  not  have  expressed  the  true  idea 
of  the  law  unless  they  would  have  been  understood  by  the 
jury  to  require  the  positive  quality  of  care  and  prudence  as 
defined  by  the  court.  The  charge  was  a  correct  statement 
of  the  law  and  in  accordance  with  the  uniform  decisions  of 
this  court.  Congdon  v.  Hozve  Scale  Co.y  66  Vt.  255  and 
cases  there  cited. 

It  must  have  appeared  at  the  trial  that  a  counter-sunk  set-  - 
screw  was  in  use.  This  fact,  together  with  the  evidence 
tending  to  show  that  the  set-screw  with  a  projecting  head 
was  in  common  use  in  the  vicinity,  was  for  the  jury  to  con- 
sider in  determining  the  question  whether  the  defendant  was 
in  the  exercise  of  that  degree  of  care  which  the  law  requires. 

The  testimony  of  McEvoy  and  Hall  was  properly  admit- 
ted. The  question  for  the  jury  being  whether  or  not  the  de- 
fendant was  in  the  exercise  of  ordinary  care,  it  was  proper 
that  they  should  know  whether  it  was  necessary  to  have  the 
head  of  the  set-screw  project  beyond  the  shaft,  and  what 
38 
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would  have  been  the  expense  of  exchanging  the  set-screw  in 
use  for  a  counter-sunk  set-screw.  Whether  the  appliance 
was  reasonably  safe  or  not  might  depend  somewhat  upon  the 
difficulty  and  expense  of    exchanging  it  for  a  better  one. 

There  seems  to  have  been  no  question  made  about  the 
authority  of  Keefe  to  order  the  plaintiff  to  oil  the  bearings. 
Upon  the  questions  whether  the  plaintiff  required  instruc- 
tions as  to  the  danger,  whether  he  acted  in  pursuance  of 
orders,  or  went  without  orders  and  unnecessarily  upon 
a  wet  and  slippery  place  the  jury  were  charged  fully  and  in 
substantial  compliance  with  the  defendant's  request,  as  fol- 
lows : 

"If  the  plaintiff,  climbing  upon  and  over  the  screens  and 
spout,  when  they  were  wet  and  slimy  and  slippery,  and  know- 
ing the  danger,  unnecessarily  went  up  there,  and  by  reason 
of  his  voluntary  act  fell  upon  the  shaft,  or  was  caught  by  it^ 
his  own  negligent  act  contributed  to  his  injury,  and  he  can- 
not recover. 

"  If  the  plaintiff  was  directed  by  Keefe  to  use  the  long- 
handled  oil-filler  in  oiling  these  bearings  upon  the  overhead 
shaft,  and  instead  of  using  it  as  directed,  he  climbed  into  a 
dangerous  position,  one  where  danger  was  obvious  and  could 
be  seen  by  careful  observation,  he  assumed  the  risk  incident 
to  that  method  of  doing  the  work,  and  cannot  recover  in  this 
action. 

'*The  plaintiff  had  been  at  work  more  than  a  week  upon 
the  screens  of  this  machine,  and  had  seen  the  shaft  and  pul- 
leys revolving  from  one  hundred  to  one  hundred  and  twenty- 
five  times  a  minute,  and  if  he  observed  that  the  screens  and 
spouts  were  wet  and  slippery,  there  was  no  instruction  neces- 
sary to  inform  him  of  their  danger,  and  he  did  not  need  to  be 
told  that  it  was  dangerous  to  come  in  contact  with  revolving 
shafts. 

"In  order  to  show  negligence  on  the  defendant's  part, 
the  plaintiff  must  show  omission  to  inform  him  of  some- 
thing that  he  needed  to  know  in  order  to  be  safe.  It 
must  be  assumed  that  the  plaintiff  had  the  intelligence  and 
understanding  that  boys  of  his  age  usually  have."     *     *     ^ 

judgment  affirined. 
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RUTLAND  ELECTRIC  LIGHT  CO. 


HARRY  M.  BATES. 


October  Term,  1895. 


Director  of  corporation  accountable  for  profits  and  com- 
missions.    Burden  of  f  roof     Conversion  of 
promissory  note  by  treasurer. 


A  corporation  may,  upon  discovering  the  fact,  compel  one  of 
its  directors  to  account  for  any  profit  or  commission  which 
he  has  made  upon  a  contract  with  the  corporation. 

The  defendant,  being  a  director,  treasurer  and  manager  of  the 
plaintiff  corporation,  induced  it  to  contract  with  the  T.-H. 
Co.  for  certain  materials,  upon  the  understanding  that  the 
defendant  and  two  other  directors  were  to  be  paid  a  com- 
mission. Upon  settlement  with  the  T.-H.  Co.,  to  conceal 
the  fraud,  the  defendant  transferred  to  it  an  amount  of  the 
orator's  capital  stock  equal  to  the  commission,  charged 
himself  with  the  par  value  of  the  stock  and  credited  him- 
self with  the  full  amount  of  the  bill  of  the  T.-H.  Co.  That 
company  then  re-transfeiTed  the  stock  to  the  defendant  and 
the  other  two  directors.  The  stock  was  then  worth  par. 
Heldy  that  the  defendant  was  individually  liable  for  the 
whole  commission. 

The  defendant,  as  treasurer  of  the  orator,  took  two  promissory 
notes,  payable  to  the  orator,  in  payment  for  an  amount  of 
its  capital  stock.  The  notes  never  were  paid  and  the  stock 
never  was  issued.  Upon  ceasing  to  be  treasurer  the  de- 
fendant refused  to  pass  over  the  notes,  saying  that  they  had 
never  belonged  to  the  orator,  and  that  he  did  not  know 
where  they  were.  Heid^  that  this  amounted  to  a  conver- 
sion of  the  notes,  and  that  tlie  defendant  should  account  for 
their  value. 
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4.  The  defendant  procured  the  orator  to  make  a  contract  for  cer- 
tain construction  work  with  one  W.,  upon  an  agreement 
with  W.  that  the  defendant  and  certain  other  directors 
should  execute  the  contract,  and  the  defendant  as  treasurer 
paid  himself  therefor.  Held^  that  he  should  stand  charged 
with  the  full  amount  paid,  that  this  amount  might  be  redu- 
ced by  what  the  work  was  reasonably  worth  to  the  orator, 
not  exceeding  its  cost,  but  that  the  burden  was  upon  the  de- 
fendant to  show  what  this  was. 

Bill  in  equity.  Heard  at  the  March  term,  1895,  Rutland 
county,  upon  the  pleadings,  a  master's  report  and  exceptions 
thereto.  Thompson,  Chancellor,  dismissed  the  bill  pro 
forrna.     The  orator  appeals. 

The  orator  sought  to  compel  the  defendant  to  account  in 
various  respects  for  his  administration  as  a  director  and  as  its 
treasurer  and  general  manager. 

The  master  found  that  during  the  time  covered  by  the  ti*an- 
sactions  in  suit  the  defendant  was  a  director  of  the  orator  and 
also  its  treasurer  and  general  manager, 

Most  of  the  items  involved  were  disposed  of  by  the  report 
of  the  master,  only  three  of  them  being  litigated  in  the 
Supreme  Court. 

L  The  master  allowed  the  orator  $3,006.25,  as  commis- 
sion upon  the  Th  mpson-Houston  contract.  In  respect  to  this 
item  the  following  facts  were  found  : 

The  defendant  proposed  to  the  Thompson-Houston  Electric 
Co.  to  purchase  of  it  certain  api)aratus  for  the  orator.  One 
Wing  was  the  agent  of  the  Thompson-Houston  Co.  Wing 
proj)osed  to  allow  the  orator  a  discount  of  33  per  cent,  from 
the  list  prices.  Thereupon  the  defendant  said  to  Wing  that 
he  and  two  other  directors  ought  to  have  something  out  of  the 
transaction,  and  the  Thompson-Houston  Co.  must  allow  them 
a  commission  in  addition  to  the  discount  allowed  the  orator. 

This  Wing  refused  to  do,  hut  it  was  subsequently  arranged 
that  the  defendant  and  his  co-directors  should  be  paid  a  com- 
mission of  25  per  cent.,  and  that  the  orator  should  be  allowed 
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a  discount  of  10  per  cent.  For  the  purpose  of  covering  up 
this  transaction  Wing  then  subscribed  for  $4,000  par  value  of 
the  capital  stock  of  the  orator.  When  settlement  was  made 
for  the  apparatus  this  stpck  was  issued  to  Wing,  the  Thomp- 
son-Houston Co.  gave  the  orator  credit  for  $4,000  by  way  of 
this  stock,  the  defendant  and  his  fellow  directors  gave  the 
Thompson-Houston  Co.  their  note  for  the  difference  between 
14,000  and  the  amount  of  the  commission,  and  Wing  trans- 
ferred the  stock,  a  portion  to  the  defendant  and  his  father  un- 
der the  firm  name  of  A,  C.  Bates  &  Son,  and  a  portion  to 
one  Abraham.  Abraham  and  A.  C.  Bates  were  the  two 
directors  who  were  to  share  in  the  commission.  The  defend- 
ant, as  treasurer,  charged  himself  with  $4,000  received  from 
the  sale  of  the  stock,  and  credited  himself  with  the  full 
amount  of  the  bill  of  the  Thompson-Houston  Co.  The  stock 
was  at  that  time  worth  par. 

II.  The  master  allowed  the  orator  for  the  amount  of  two 
promissory  notes,  one  signed  by  Dr.  Hanrahan  and  another  by 
Valiquette  and  Abraham.  The  facts  as  to  the  two  notes  were 
the  same.  In  each  case  the  makers  of  the  notes  subscribed 
for  a  certain  amount  of  the  capital  stock  of  the  orator. 
Hanrahan  paid  a  small  sum  do^yn  and  gave  his  note  for  the 
balance.  Valiquette  and  Abraham  gave  their  note  for  the 
full  amount  of  the  subscription.  The  notes  were  payable  to 
the  order  of  the  orator,  and  were  delivered  to  the  defendant. 
They  never  were  paid  and  the  stock  never  was  issued,  but  for 
what  reason  did  not  appear.  When  demand  was  made  upon 
the  defendant  for  these  notes  he  said  that  the  notes  did  not 
belong  to  the  orator  and  that  he  did  not  know  where  they 
were,  and  he  did  not  deliver  them  to  the  orator.  The  master 
found  that  the  makers  were  financially  responsible. 

III.  The  orator  claimed  to  recover  the  sum  of  $6,960  in 
respect  to  what  was  known  as  the  Wing  contract. 

About  the  time  of  the  purchase  of  the  material  from  the 
Thompson-Houston    Co.   the  orator   made   a   contract   with 
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Wing  to  instal  a  certain  number  of  arc  lights  at  a  given  price 
per  light.  Before  Wing  took  this  contract  it  was  agreed 
between  him  and  the  defendant  that  the  defendant  and 
certain  other  directors  were  to  execute  the  contract  and 
were  to  receive  the  contract  price,  but  that  Wing  was  to  act 
as  the  nominal  contracting  party.  In  point  of  fact  the  de- 
fendant and  other  directors  did  execute  the  contract.  He 
procured  a  vote  to  pay  Wing  $1,000  upon  this  contract,  and 
in  pursuance  of  that  paid  to  himself  the  sum  of  $1,000. 
When  the  contract  was  completed  he  paid  to  himself  the  fur- 
ther sum  of  $5,960,  making  the  full  amount  of  the  contract 
price. 

The  master  found  that  the  defendant  and  his  fellow  direct- 
ors made  some  profit  from  the  execution  of  this  contract,  but 
fiince  he  could  not  determine  from  the  evidence  before  him 
the  amount  of  this  profit,  he  disallowed  the  entire  claim. 
The  orator  excepted  to  the  report  of  the  master  for  that  he 
-disallowed  this  item. 

C  A,  Prouiy^  Geo,  E,  Lawrence  and  C  U.  Joyce  ior 
the  orator. 

The  defendant  was  properly  charged  with  the  commission 
paid  him  upon  the  Thompson-Houston  contract.  If  a  director 
receives  a  commission  or  gratuity  in  connection  with  a  pur- 
chase made  by  him  for  the  company,  the  corporation  can 
compel  him  to  pay  over  to  it  whatever  he  has  thus  received. 
Cook,  Stock  and  Stockholders,  s.  650 ;  Morawetz,  Pri. 
Corp.,  s.  518;  Pearson's  Case,  25  W.  R.  618;  Ormerod's 
Case,  52  W.  R.  765  ;  Weston's  Case,  L.  R.  10  Ch.  Div. 
579;  Ermna  Mine  Co,  v.  LewiSy  L.  R.  4  C  P.  D.  396; 
Farmers^  etc.  Bank  v.  Downey^  ^^  Cal.  466;  Imperial 
etc.  Association  v.  Colejuan^  L.  R.  6  H.  L.  189;  Bent  v. 
Priest^  86  Mo.  475;  Bank  v.  Tyrell,  5  Jur.  N.  S.  924; 
Phosphate  Sewage  Co,  v.  Hortmont  L.  R.  5  Ch.  Div.  399 ; 
Gen'l  Ex.  Bk.   v.   Horner,  L.  R.  9  Eq.  480;   Gaskell  v. 
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Chambers^  26  Beav.  360 ;  Madrid  Bank  v.  Pelly^  L.  R.  7 
£q.  442. 

The  finding  of  the  master  as  to  the  Hanrahan  and 
Valiquette  notes  is  in  substance  a  finding  that  the  defendant 
converted  those  notes  and  he  should  be  charged  with  their 
face  value  and  interest.     Robbins  v.  Packard^  31  Vt.  570, 

575- 

Prima  facie  the  defendant  is  responsible  for  the  entire 
sum  which  he  paid  to  hismelf  under  the  Wing  contract. 
If  he  seeks  to  reduce  that  amount  by  whatever  the  work  done 
.  was  actually  worth  to  the  orator,  the  burden  is  upon  him  to 
show  that  it  was  of  value  and  the  amount.  Cook,  Stock 
and  Stockholders,  s.  649;  Morawetz,  Pri.  Corp.,  s.  517; 
Port  V.  RusselU  36  Ind.  60 ;  Cumberland  Coal  Co,  v. 
Sherman^  30  Barb.  553 ;  Hoffman  Steam  Coal  Co.  v. 
Cumberland  Co.,  19  Md.  456;  Aberdeen  Py,  Co.  v. 
Blakie,  I  Macg.  App.  Cas.  461  ;  Oilman  &€.  Rd.  Co.  v. 
Kelley,  77  111.  426;  Wardwellv.  Rd.  Co.,  103  U.  S.  651 ; 
Mecham,  Agency,  s.  712;  Thompson  v.  Brozvnville  Rd. 
Co.^  109  U.  S.  522;  Mallory  v.  Mallory  Wheeler  Co.,  61 
Conn.  131  ;  Miner  v.  Ice  Co.^  93  Mich.  97. 

J.  C.  Baker  for  the  defendant. 

The  commission  on  the  Thompson-Houston  contract  was 
paid  to  the  defendant  and  two  other  directors  jointly,  and 
cannot  be  recovered  of  the  defendant  alone.  3  Thompson, 
Corp.,  ss.  4CX)9,  4022;;  i  Morawetz,  Corp.,  ss.  517,  518; 
Parker  \.  Xickerson,  112  Mass.  195. 

The  orator  cannot  recover  in  respect  to  the  Wing  contract. 
The  defendant  is  entitled  to  the  benefit  of  whatever  sum  the 
work  done  might  be  reasonably  worth  to  the  company. 
Railroad  Co.  v.  Maguey,  25  Beav.  586 ;  Thomas  v.  Rail- 
-way,  109  U.  S.  522;  Wardzvell  V.  Railroad,  affirmed,  103 
U.^S.  651. 
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ROSS,  C.  J.  During  the  period  covered  by  the  account- 
ing the  defendant  was  a  director,  treasurer  and  principal 
manager  of  the  orator.  His  solicitor  does  not  contend  that, 
while  occupying  these  relations,  he  could  make  purchase  for 
the  orator,  which  would  authorize  him  to  pay  therefor,  as 
treasurer,  more  than  the  price  required  by  the  vendor ;  nor, 
that  he  could  make  contracts,  in  the  name  of  the  orator,  which 
would  authorize  him,  as  treasurer,  to  pay  thereon  more  than 
required  by  the  other  parties  to  the  contracts.  He  could  not 
from  such  purchases  or  contacts,  obtain  authority  to  pay 
himself  a  commission,  or  piotit,  nor  to  pay  any  other  director, 
or  manager,  of  the  orator  a  commission  or  profit  thereon. 
Such  is  the  well  established  law,  by  many  deci.Nions.  In 
Cook's  Law  of  Stock  and  Stockholders,  s.  649,  it  is  stated : 

''The  law  is  well  settled  that  a  director  cannot  become  a 
contractor  with  the  corporation,  nor  can  he  have  any  personal 
and  pecuniary  interest  in  a  contract  between  the  company,  of 
which  he  is  a  director,  and  third  persons.  The  director  can- 
not be  interested  in  the  construction  company  at  the  time  the 
contract  is  made,  nor  subsequently,  and  it  is  immaterial  that 
the  contract  is  fair,  or  even  to  the  advantage  of  the  corporation. 
The  corporation  upon  discovering  the  fact  that  the  director  is 
interested  in  the  construction  company,  m?iy  compel  him  to 
pay  over  to  the  corporation  all  profits  that  he  has  derived 
from  the  construction  contract.  *  *  *  Xor  is  a  contract 
valid  and  enforceable  against  the  corporation  where  the  parties 
contracting  with  the  corporation  have  given  to  the  directors  of 
the  corporation  a  secret  interest  in  the  profits  of  the  contract.*' 

These  propositions  the  author  sustains  by  the  citation  in  the 
notes  of  a  large  number  of  well  considered  decisions  of  courts 
of  last  resort.  Rarely  are  there  found  in  a  single  case  more 
or  more  pronounced  violations  of  these  vvell  settled  principles 
of  the  law  than  are  contained  in  the  report  of  the  master  in 
this  case  ;  and  from  his  report  it  is  evident  that  the  violations 
were  knowingly  and  fiaudcntly  committed. 

Some  of  the  items  allowed  by  the  master  were  errors  in  the 
defendant's  accounts  as  treasurer  ;  some,  which  were  not  such 
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error,  are  now  uncontested.     We  shall  notice  only  the   items 
contested. 

I.  The  first  contested  item  which  the  master  allowed  is 
item  5.  In  this  the  master  allows  against  the  defendant 
$3,006.25  commission  allowed  to  the  defendant  and  two  other 
directors  by  Thompson- Houston  Co.,  on  a  purchase  made  by 
the  defendant  in  the  name  of  the  orator.  This  commission 
was  paid  through  an  apparent  purchase  of  stock  of  the  orator 
by  Thompson-Houston  Co.  The  stock  was  transferred  to  an 
agent  of  Thompson-Houston  Co.,  and  by  him  to  the  orator  and 
the  two  other  directors.  The  defendant  charged  himself  with 
the  price  of  this  stock,  as  so  much  cash  received,  and  credited 
himself  with  having  paid  Thompson-Houston  Co.  $3,006.25 
more  than  in  fact  he  did  pay  them.  The  stock  was  worth  the 
price  at  which  it  was  charged.  The  defendant  signed  the 
stock  certificates  as  treasurer  of  the  orator.  The  whole 
scheme  was  gotten  up  and  carried  out  by  the  defendant  se- 
cretly and  unbeknown  to  the  directors  who  did  not  share  in 
this  sum.  The  defendant  insists  that  no  recovery  can  be  had 
for  this  sum  of  him  alone,  and,  for  this  reason,  none  in  this 
suit  to  which  the  other  directors  are  not  parties.  But  this 
stock  was  assets  of  the  orator,  for  which  the  defendant  was 
accountable,  as  fully  as  for  its  money.  He  treated  it  as  so 
much  money  received  by  him.  But  whether  treated  as  stock 
or  money,  the  defendant  is  accountable  for  it.  If  treated  as 
stock  he  has  converted  so  much  to  his  own  use  by  transferring 
it  to  himself  and  the  others  wrongfully.  Whether  consider- 
ed as  stock  or  money,  it  was  the  property  of  the  orator  in  his 
hands.  He  is  accountable  for  it.  His  accountability  is  not 
lessened,  nor  afiected,  because  he  unlawfully  transferred  a  part 
of  the  stock  to  two  of  the  other  directors  who  are  not  parties 
to  this  suit.  In  thus  transferring  the  stock  the  defendant 
knew  that  he  was  parting  with  the  property  of  the  orator, 
without  receiving  anything  for  it  in  fact,  and  without  account- 
ing for  it.     To  cover  the  fraud  he  charged  himself  with  having 
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sold  the  8tock,  at  its  par  value,  and  with  having  received  the 
money  therefor,  and  then  he  credited  himself  with  having 
paid  Thompson-Houston  Co.  this  sum  more  than  he  in  fact 
paid  them.  He  is  clearly  accountable  in  any  view  for  this 
amount  charged  him  by  the  master. 

II.  In  item  7  the  master  has  charged  the  defendant  with 
the  amount  of  the  two  notes  given  the  orator  for  the  purchase 
of  its  stock.  The  stock  has  never  been  transferred  to  the 
makers  of  the  notes.  The  makers  are  financially  responsible. 
The  defendant  has  not  turned  these  notes  over  to  his  successor 
in  oflElce  and  claims  they  never  were  the  property  of  the 
orator,  and  says  he  does  not  know  where  they  are.  The 
master  has  found  that  the  notes  are  valid,  against  responsible 
makers,  belong  to  the  orator,  were  in  the  hands  of  the  de- 
fendant, and  that  he,  not  only  does  not  pass  them  to  his  suc- 
cessor in  office,  but  denies  that  they  belong  to  the  orator. 
They  were  the  property  of  the  orator  in  his  hands,  as  its 
treasurer,  and  he  has  not  accounted  for  them.  It  is  contended, 
that  on  the  facts  found  by  the  master,  the  orator  could  lawfully 
collect  these  notes  of  the  makers  and  therefore  the  defendant 
is  not  accountable  for  them.  The  lawful  right  of  the  orator  to 
collect  them  of  the  makers  does  not  show  an  accounting  for  them 
by  the  defendant.  He  does  not  show  that  they  have  been  lost 
without  his  fault.  He  claims  they  never  were  the  property 
of  the  orator,  and  does  not  account  for  them  as  such.  As  its 
treasurer  it  was  his  duty  to  keep  them  safely  and  pass  them 
to  his  successor  in  office.  It  was  his  duty  to  know  where 
they  were.  When  he  denies  that  they  are  the  property  of 
the  orator  and  says  he  does  not  know  where  they  are,  he  im- 
pliedly admits  that  he  has  wrongfully  parted  with  them,  has 
exercised  wrongful  dominion  over  them.  Under  the  circum- 
stances we  think  his  denial  that  they  ever  were  the  property 
of  the  orator  and  failure  to  pass  them  to  his  successor  in  office 
or  to  account  for  them  is  a  conversion  of  the  notes.  JRobbins 
v.  Packard^  31  Vt,  £570.     This  entitles  the  orator  to  recover 
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for  the  value  of  the  notes.  But  in  this  case  the  defendant  is 
entitled  to  control  the  stock  of  the  orator,  for  which  these 
notes  were  given. 

III.  The  orator  excepts  to  the  master's  report  because  he 
has  failed  to  allow  item  37.  This  item  is  for  $6,960  paid  by 
him  in  fact  to  himself  for  installing  fifty  arc  lights.  The  de- 
fendant caused  the  contract  for  doing  this  work  to  be  made 
with  Wing,  the  agent  of  the  Thompson-Houston  Co.,  on  the 
understanding  that  it  should  be  transferred  to  himself  and 
other  directors.  It  was  so  assigned,  and  the  defendant  and 
other  directors  performed  the  contract.  The  defendant  pro- 
cured votes  to  be  passed  by  the  directors  of  the  orator, 
directing  him  to  pay  this  sum  to  Wing,  under  the  contract. 
This  was  done  to  carry  out  his  fraudulent  scheme,  and  to  keep 
all  knowledge  of  it  from  the  directors  not  engaged  in  it. 
Under  these  votes  the  defendant  paid  himself  this  sum.  The 
master  has  found  that  a  profit  was  made  on  the  contract,  but, 
from  the  manner  in  which  the  books  were  kept,  under  the  de- 
fendant's management,  the  master  is  unable  to  ascertain  the 
amount  of  profit,  and  for  that  reason  wholly  disallows  this 
item.  It  is  apparent  that  this  disallowance  is  made  upon  the 
basis  that  the  burden  was  upon  the  orator  to  show  the  amount 
of  profit  realized.  In  this  consists  the  master's  mistake. 
From  public  policy  and  from  the  general  principles  governing 
the  law  of  agency  and  of  trusts,  as  well  as  from  the  authorities 
cited  by  the  solicitors  for  the  orator,  the  defendant,  in  either 
capacity,  of  director,  treasurer,  or  gcnenil  manager,  could 
not  by  contracting,  in  legal  efl^ect,  with  himself,  or  with  him- 
self and  other  directors,  bind  the  orator.  Such  contracts  are 
void  at  the  election  of  the  orator.  Doubtless  the  orator  could 
hold  the  defendant  and  the  other  interested  directors  to  the 
fulfillment  of  the  contract  if  it  so  elected.  The  defendant 
and  other  interested  directors  could  not  take  advantage  of 
their  own  wrong  if  the  orator,  on  being  made  aware  of  the 
contract,  elected  to  hold  them  to  its  performance.     By  bring- 
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ing  this  suit,  and  calling  upon  the  defendant  to  account  for  the 
money  he  paid  to  himself  for  the  performance  of  the  contract, 
or  for  installing  the  fifty  arc  lights,  the  orator  has  elected  to 
treat  the  secret  contract  entered  into,  in  the  name  of  Wing, 
but  in  legal  effect,  in  the  name  of  the  defendant  and  the  other 
interested  directors,  as  void,  and  has  called  upon  the  defend- 
ant to  account  for  $6,960  of  its  money,  which  the  defendant 
in  form  paid  to  Wing,  but  in  fact  paid  to  himself  for  perform- 
ing this  work.  The  orator  having  thus  elected  to  treat  the 
contract  for  the  performance  of  this  work  as  void,  the  contract 
is  no  longer  the  measure  of  the  price  of  its  performance. 
The  defendant  and  other  interested  directors  can  be  allowed 
for  its  performance  only  such  a  sum  as  it  was  reasonably 
worth,  not  to  exceed  its  cost.  The  defendant  must  account 
for  this  sum  of  money  belonging  to  the  orator.  But  showing- 
this  contract  with  himself  and  other  interested  directors  in 
fact,  though  in  form  a  contract  with  Wing,  and  its  performance 
by  them,  and  their  receii)t  of  the  money  under  it  does  not 
legally  account  for  the  sum  of  money  because  as  regards  the 
orator  the  contract  had  no  binding  force.  The  burden  is 
therefore  upon  the  defendant  to  show  that  he  has  lawfully  paid 
out  this  sum  of  money  for  the  performance  of  the  work. 
This  he  can  only  do  by  showing  what  the  performance  of  this 
work  under  all  the  facts  and  circumstances  was  reasonably 
worth,  not  to  exceed  what  it  cost.  He  stands  charged  with 
this  sum  of  money  and  the  burden  is  upon  him  to  show  that 
he  has  legally  paid  out  every  dollar  of  it  for  the  benefit  of  the 
orator.  It  matters  not  that  other  directors  were  interested 
with  him  in  doing  this  work,  and  thi\t  he  paid  some  of  it  to 
such  other  directors.  He  knew  his  and  their  relations  to  the 
orator  and  to  this  work,  and  can  be  credited  in  reduction  of 
this  sum  only  for  so  much  as  he  can  show  that  the  performance 
of  this  work  under  all  the  attending  circumstances  was 
reasonably  worth  and  cost.  If  he  has  paid  some  of  it  unlaw- 
fully to  other  interested  directors,  he  did  it  at  his  peril. 
Neither  is  his  accountability  lessened  nor  waived  by  the  fact. 


Digitized  by  VjOOQIC 


Vt.]  ELECTRIC  LIGHT  CO.  v.  BATES.  589 

if  such  is  the  case,  that  the  orator  might  have  pursued  the 
other  interested  directors,  or  himself  and  other  interested 
directors  jointly.  He  had  the  orator's  money  and  must  stand 
charged  therewith  until  he  can  show  such  facts  as  legally  jus- 
tified and  authorized  him  to  part  with  it.  This  he  has  not 
done.  From  the  facts  reported  it  is  evident  that  the  master 
proceeded  upon  the  wrong  basis  in  wholly  disallowing  this 
item.  The  orator's  exception  in  regard  to  this  item  is  sus- 
tained and  the  case  must  be  recommitted  to  the  master  for 
him  to  proceed  in  regard  to  this  item  on  the  basis  indicated. 

Upon  all  the  other  items  the  finding  of  the  master's  re- 
port is  sustained. 

Decree  reversed,  cause  remanded  with  a  mandate  in  ac^ 
cordance  with  the  views  herein  expressed. 
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FULLAM  &  ADAMS  v.  FOSTER  &  JAQJJITH. 


January  Term,  1896. 


Repugnant  description.     Conflict  between  courses  and  dis- 
tances and  monuments.     Constructive  possession. 
Color  of  title.      Title  necessary  to  main^ 
tain  trespass. 


1.  Where  the  description  of  a  survey  is  impossible  and  repug- 

nant, its  terms  may  be  so  modi^ed  as  to  give  effect  to  the 
intention  of  the  surveyor  as  expressed  in  the  survey. 

2.  If  there  is  a  conflict  between  courses  and  distances  upon  the 

one  hand,  and  fixed  monuments  and  boundaries  on  the 
other,  the  latter  prevail,  and  this  is  always  so  where  the  ap- 
plication of  the  rule  effectuates  the  intention  of  the  grantor 
as  shown  by  the  deed. 

3.  Possession  of  a  part,  under  a  deed  of  an  entire  tract,  gives 

constructive  possession  of  the  whole,  unless  the  balance  of 
the  land  is  in  the  actual  possession  of  the  true  owner  or  some 
other  person  claiming  title. 

4.  A   person    so   in    possession    may    maintain   trespass    quare 

clausum  for  the  entry  upon  that  portion,  of  which  he  is  in 
constructive  possession. 

Action  upon  R.  L.,  s.  4206,  to  recover  treble  damages  for 
the  cutting  of  timber.  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  term,  1893,  Rutland  county,  Tyler, 
J. ,  presiding.  Verdict  and  judgment  for  the  plaintiffs.  The 
defendants  except. 

J.  C.  Baker  and  C  L.  Hozve  for  the  defendants. 

The  question  of  adverse  possession  should  have  been  sub- 
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mitted  to  the  jury.  Brown  v.  Edson^  22  Vt.  357  ;  Buck  v. 
Squires^  23  Vt.  498 ;  Barlow  v.  Browuy  Bray,  135  ;  Jake^ 
way  V.  Barreity  38  Vt.  323  ;  Hodges  v.  Eddy^  38  Vt.  327  ; 
Webb  V.  Richardson y  42  Vt.  465  ;  Beach  v.  Fay^  46  Vt. 
337;  Aldrichv.  Griffith,  66  Vt.  390;  Beach  \.  Sutton,  5 
Vt.  209;  Plimpton  v.  Converse,  ^2  Vt.  712  ;  Soule  v.  ^ar- 
/(?z«/,  49  Vt.  329;  Woodv.  Coal  Co.,  84  Ala.  560;  Webb 
V.  Richardson,  42  Vt.  465  ;  Spear  v.  Ralph,  14  Vt.  400; 
//i?/^  V.  /?/'£:>&,  48  Vt.  217  ;  State  v.  Hopkins,  56  Vt.    261. 

W^.    H^.  Stickney  and  y.  (9.  Sargent  for  the  plaintiffs. 

Prior  possession  is  suflScient  title  to  maintain  trespass 
against  a  stranger,  2  Wat.,_Tres.  346;  Ellithrop  v.  Dew-^ 
ing,  I  D.  Chip.  141  ;  Sawyer  v,  Newland,  9  Vt.  383  ; 
Sturgisv.  Warren,  11  Vt.  433;  Mc Grady  v.  Miller,  14 
Vt.  128 ;  Hibbard  v.  Foster,  24  Vt.  542  ;  Austin  v.  Bailey^ 
37  Vt.  219;  ^///er5  V.  Bcckley,  48  Vt.  395. 

If  the  description  of  a  deed  is  inconsistent,  that  part  which 
is  manifestly  wrong  should  be  rejected.  Gates  v.  Lewis,  7 
Vt.  511;  Hall  V.  Eaton,  139  Mass.  217;  Bordman  v. 
Reed,  6  Pet.  328 ;  Chandler  v.  Greene^  69  Me.  350 ; 
Anderson  v.  Baughman,  7  Mich.  69. 

The  intention  of  the  parties  as  evidenced  by  the  deed  must 
always  determine  the  location  of  the  granted  premises.  (9/7- 
man  v.  Smith,  12  Vt.  150;  Barnard  \.  Russell,  K^Vi, 
334;  Parkv.  Pratt,  38  Vt.  545;  Clary  v.  McGlynn,  46 
Vt.  347;  Morrow  v.  Willard,  30  Vt.  118;  Spiller  v. 
Scribner,  36  Vt.  246 ;  Bundy  v.  Morgan,  45  Vt.  46;  Mar- 
tin V.  Carlin,  19  Wis.  4S4 ;  Galvin  v.  Collins,  128  Mass. 
525  ;  Keenan  v.  Cavanaugh,  44  Vt.  268. 

The  extent  of  a  constructive  possession  under  a  deed  is 
limited  by  the  bounds  given  in  the  deed. 

Brown  v.  Edson^  22  Vt.  357  ;  Sheddv.  Powers,  28  Vt. 
652  ;  Wood  V.  Willard,  37  Vt.  377  ;  Oatman  v.  Fowler,  43 
Vt.  462. 
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When  one  relies  upon  a  naked  possession  without  color 
of  title  he  must  show  an  actual  possession.  ragg  v.  Law- 
rence^ 65  Vt.  673  ;  Aldrich  v.  Griffith^  66  Vt.  396. 

THOMPSON,  J.  This  is  an  action  founded  upon  R.  L., 
s.  4206,  to  recover  treble  damages  for  cutting  wood  and 
timber,  trees  standing  and  growing,  on  land  in  the  town  of 
Mount  Holly  claimed  to  be  owned  by  the  plaintiffs.  The 
defendants  claimed  that  the  land  in  dispute  is  a  part  of  the 
north  end  of  the  college  lot,  so  called,  owned  by  them  ;  and 
the  plaintiffs  claim  that  it  is  a  tract  of  land  next  north  of  the 
college  lot,  and  that  the  south  line  of  the  land  in  dispute  is 
the  north  line  of  the  college  lot. 

The  defendants  claim  that  the  county  court  erred  in  not 
submitting  to  the  jury  the  question  whether  they  had  ac- 
quired title  to  the  land  in  dispute  by  adverse  possession. 
This  contention  makes  it  necessary  fo  determine  the  con- 
struction to  be  given  to  the  description  of  the  four  hundred 
acre  lot,  so  called,  in  the  survey  thereof  by  Joseph  Crarjs 
county  surveyor,  made  June  16,  1795,  and  recorded  March 
ID,  1808.     That  description  is  as  follows  : 

"  Ludlow,  i6th  June,  1795.  Then  surveyed  for  Mr. 
Josiah  Fletcher  400  acres  of  land  in  said  township  with  small 
allowance  on  the  original  right  of  William  Lee,  Joel  Potter, 
Jared  Lee,  David  Clark  and  David  Clark,  Jr.  Beginning 
at  a  spruce  tree  in  Andover  north  line  and  about  30  or  40 
rods  from  the  southeast  corner  of  a  large  tract  of  land  lately 
surveyed  to  Doctor  Asaph  Fletcher,  thence  easterly  on  And- 
over north  line  about  470  rods  to  a  beach  tree  at  the  south- 
west corner  of  a  tract  of  land  surveyed  to  Captain  Miles 
Johnson,  thence  north  6  degrees  east  160  rods  to  a  spruce 
tree,  thence  north  56  degrees  west  on  a  parallel  line  with 
Andover  422  rods  to  a  maple  tree  in  the  east  line  of  the 
large  tract  aforesaid,  thence  south  24  degrees  west  160  to 
ye  begun  bound  and  contains  as  aforesaid.  About  158 
acres  of  said  tract  in  the  westerly  line  part  is  included  within 
the  bounds  of  Mount  Holly.  " 

This  description  makes  the  north  and  south  lines  of  this 
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lot  parallel,  and  the  east  and  west  lines  of  equal  length  but 
not  parallel. 

It  is  apparent  that  the  east  and  west  lines  are  not  of  equal 
length,  and  that  there  must  be  an  error  in  the  statement  of 
some  of  the  distances.  There  is  no  dispute  as  to  the  loca- 
tion of  the  south  line  and  the  southeast  and  southwest  corn- 
ers of  this  lot.  In  determining  what  part  of  this  repugnant 
description  shall  be  rejected,  effect  should  be  given  to  the 
intention  of  the  surveyor  as  shown  on  the  face  of  the  survey- 
bill.  Gates  V.  Lewis y  7  Vt.  511.  It  is  apparent  that  he 
intended  this  tract  to  contain  four  hundred  acres  *'with  small 
allowance,"  about  one  hundred  and  fifty-eight  acres  of  which 
should  be  in  Mount  Holly,  and  that  the  north  and  south 
lines  should  be  parallel,  and  that  the  south  line  should  coin- 
cide with  the  north  line  of  Andover.  If  the  length  of  the 
west  line  is  rejected,  and  it  is  taken  to  have  been  the  inten- 
tion to  run  from  the  maple  tree  standing  at  the  west  end  of 
the  north  line,  to  the  bound  begun  at,  without  regard  to  dis- 
tance, the  lot  then  contains  about  four  hundred  acres,  one 
hundred  and  fifty-eight  and  45-1000  acres  of  which  are  in 
Mount  Holly  as  stated  in  the  survey. 

Thus  the  quantity  and  location  of  the  land  is  found  with- 
out disturbing  any  of  the  other  courses  and  distances.  This 
result  cannot  be  obtained  by  retaining  the  length  of  the  west 
line  as  stated  in  the  survey.  Hence  the  distance  named  in 
connection  with  the  west  line  must  be  rejected  as  repugnant, 
and  it  must  be  taken  to  have  been  the  intention  to  run 
that  line  without  regard  to  distance,  from  the  maple  tree  to 
the  bound  begun  at,  being  the  southwest  corner  of  the  four 
hundred  acre  lot,  and  a  fixed  monument. 

In  1799,  a  part  of  Andover  was  taken  to  form  the  town  of 
Weston,  so  that  after  that  date  about  two  hundred  and  sixty 
rods  of  the  four  hundred  acre  tract  bordered  on   Weston  in- 
stead of  Andover. 
39 
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The  college  lot  was  conveyed  to  Middlebury  College  by 
Josiah  Fletcher,  July  12,  1819,  and  in  his  deed  was  des- 
cribed as  follows  : 

**  Beginning  at  the  southwest  corner  of  a  four  hundred 
acre  tract  surveyed  to  Josiah  Fletcher,  June  16,  179S,  and 
in  Weston  north  line,  thence  easterly  on  said  Weston  town 
line  100  rods  to  a  corner,  thence  north  6  degrees  east  and 
160  rods  to  the  north  line  of  said  before-mentioned  tract  of 
four  hundred  acres,  thence  north  56  degrees  west  100  rods 
to  the  northwest  corner  of  said  tract,  thence  160  rods  to  place 
of  beginning  and  contains  one  hundred  acres   by  measure.** 

All  the  deeds  in  the  defendant's  alleged  chain  of  title  con- 
tain this  description,  and  it  is  the  description  of  the  college  lot 
in  their  deed  thereof  from  Sarah  H.  Ayers,  dated  May  31, 
1886,  and  by  virtue  of  which  they  claim  title  thereto  by 
deed.  If  the  north  line  of  the  college  lot  coincides  with  the 
north  line  of  the  four  hundred  acre  tract,  the  land  in  dispute 
is  not  a  part  of  the  college  lot,  as  the  construction  given  to 
the  survey  of  the  four  hundred  acre  lot,  locates  its  north  line 
in  accordance  with  the  claim  of  the  plaintiffs. 

It  is  well  settled  then  when,  in  the  description  of  land  in 
a  conveyance,  courses  and  distances  and  also  known  bound- 
aries or  monuments  are  given  to  describe  the  same  line,  and 
there  is  a  discrepancy  between  the  courses  or  distances  on 
the  one  hand,  and  the  boundaries  or  the  monuments  on  the 
other,  the  latter  as  a  general  rule,  govern  and  control  the 
former.  This  rule  is  always  applicable  when  it  effectuates 
the  intent  of  the  grantor  as  shown  by  the  deed.  Beach  w 
Stearns^  i  Aik.  325  ;  Gilman  v.  Smithy  12  Vt.  150;  Bar- 
nard  v.  Russell^  19  Vt.  334 ;  Morrow  v.  Willard^  30  Vt. 
118;  Sj>illerv>  Scribnerj  36  Vt.  246;  Park  v.  Pratt^  38 
Vt.  545  ;  Keenan  v.  Cavanaughy  44  Vt.  268;  Bundy  v. 
Morgan,  45  Vt.  46;  Clary  v.  McGlyntiy  46  Vt.  347; 
Grand  Trunk  Railway  Co.  v^  Dyer^  49  Vt.  74 ;  Wilder  v. 
Davenforty  58  Vt.  642  ;  Cummings  v.  Black  <S:  Covell^ 
65  Vt.  76;   Graves  v.   Mattison,    67    Vt.    630;  Martin  v. 
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Carlin^  19  Wis.  454,  88  Am.  Dec.  696  and  note ;  Galvin 
V.  Collins^  128  Mass.  525. 

By  the  description  of  the  college  lot  in  Fletcher's  deed,  its 

northwestand  southwest  corners  and  its  north  and  south  lines, 

* 

are  made  to  coincide  with  the  same  corners  and  lines  of  the 
four  hundred  acre  tract,  which  were  then  established  bound- 
aries and  monuments.  By  measure,  the  distance  between 
the  northwest  and  southwest  corners  of  the  four  hundred 
acre  tract  as  the  survey  is  construed,  is  about  one  hundred 
and  forty-three  rods.  It  is  apparent  that  the  grantor  in- 
tended to  make  the  north  line  of  the  four  hundred  acre  tract, 
the  north  line  of  the  college  lot,  and  that  line  was  such  a 
fixed  and  certain  boundary,  that  it  must  prevail  over  the  dis- 
tances called  for  by  the  description  of  the  east  and  west 
lines  of  the  college  lot.  On  trial  below,  the  defendants  did 
not  claim  that  the  north  end  of  the  college  lot  projected 
further  north  than  the  north  line  of  the  four  hundred  acre 
tract,  but  they  contended  that  that  line  was  located  so  far 
north  as  to  include  the  disputed  land  within  the  boundaries 
of  the  college  lot.  The  construction  given  to  the  survey  of 
the  four  hundred  acre  tract  and  to  the  defendants'  deed,  by 
the  court  below,  was  correct,  and  the  jury  have  found  that 
the  disputed  land  was  not  included  in  the  description  of  the 
college  lot,  but  was  included  in  the  land  described  in  the 
deed  of  the  plaintiffs  from  Jacob  G.  Hovey,  receiver,  dated 
September  16,  1887.  That  deed  makes  the  north  line  of 
the  defendants'  land,  being  the  college  lot,  the  south  line  of 
that  part  of  the  land  therein  described  which  includes  the 
land  in  dispute.  In  the  fall  of  1887,  immediately  after  the 
execution  and  delivery  of  their  deed  by  Hovey,  the  plain- 
tiffs went  into  possession  of  the  land  therein  described, 
which  had  been  surveyed  and  the  lines  located  by  the 
parties  to  the  deed.  That  fall  they  cut  timber  on  the  dis- 
puted land  at  the  south  line  and  near  the  center,  and  the  fol- 
lowing fall  again  cut  timber  upon   it,   beginning  where  they 
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left  off  the  previous  year.  This  deed  gave  them  at  least 
color  of  title  to  the  land  therein  described,  and  a  possession 
of  a  part  thereof,  claiming  title  to  the  whole  under  their 
deed,  gave  them  constructive  possession  of  the  whole  unless 
the  land  was  in  the  actual  possession  of  the  true  owner,  or 
some  other  person  claiming  title,  at  the  time  they  took  pos- 
session of  it.  Aldrich  v.  Griffith^  (^  Vt.  401  and  the  cases 
there  cited.  At  the  time  the  plaintiffs  took  possession,  the 
defendants  were  not  in  the  actual  possession  of  the  land  in 
dispute. 

The  possession  of  the  plaintiffs  is  sufficient  without  show- 
ing further  title,  to  enable  them  to  maintain  this  action 
against  the  defendants,  unless  the  latter  are  the  owners  of 
the  land  in  question.  Ellithorp  v.  Dewing^  i  D.  Chip. 
141  ;  Saivyer  v.  Xewland^  9  Vt.  383  ;  Sturgess  v.  War- 
ren^  11  Vt.  433  ;  McGrady  v.  Miller^  14  Vt.  128 ;  Hibbard 
V.  Foster^  24  Vt.  542;  Austin  v.  Bailey^  37  Vt.  219; 
Ames  V.  Dcckley^  48  Vt.  395. 

The  defendants  base  their  claim  to  title  to  the  land  in 
dispute  by  adverse  possession,  upon  the  alleged  adverse 
possession  of  one  Gardner  Carlton  to  whom  Middlebury  col- 
lege conveyed  the  college  lot,  March  27,  1847.  Carlton 
took  possession  of  that  lot  under  his  deed  and  performed 
acts  of  ownership  and  possession  upon  the  southwest  part  ot 
it.  His  deed  gave  him  color  of  title  to  the  college  lot  and  the 
evidence  tended  to  show  that  he  had  constructive  possession 
of  the  whole  of  it,  but  such  possession  was  limited  by  the 
boundaries  fixed  by  his  deed,  and  would  not  extend  to  the 
land  in  dispute  which  was  not  included  therein. 

'*  Where  there  is  a  paper  title,  as  in  this  case,  it  requires 
very  distinct  occupancy  to  extend  the  possession  beyond  the 
limits  described  in  the  deed,  inasmuch  us  the  deed,  while  it 
is  notice  of  claim  of  title  to  the  extent  of  the  boundaries 
therein  set  forth,  is  also  a  distinct  disclaimer  of  any  further 
pretensions.  "     Shedd  v.  Pozuers,  28  Vt.  652. 

The    record    does    not    show  that    Carlton    or    any    one 
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else  in  the  defendants'  alleged  chain  of  title  ever  did 
any  act  of  possession  or  ownership  upon  the  land  in 
dispute.  When  the  defendants  went  into  the  posses- 
sion of  the  college  lot  under  their  deed,  their  constructive 
possession  was  limited  by  the  boundaries  described  in  it. 
Hence  at  the  time  of  the  committing  of  the  alleged  trespasses, 
the  defendants  did  not  have  possession  of  the  land  in  dispute » 
nor  did  they  have  title  or  color  of  title  thereto,  so  far  as  ap- 
peared by  the  evidence.  The  case  standing  thus,  the  court 
below  properly  refused  to  submit  to  the  jury  the  question  of 
adverse  title  on  the  part  of  the  defendants, 

It  was  not  error  for  the  court  below  not  to  comply  with 
the  defendants'  third  request  to  charge  the  jury.  Lot  O  on 
the  Severance  plan  was  not  referred  to  in  the  plaintiffs'  deed. 
As  already  stated,  as  the  case  stood,  their  possession  of  the 
land  in  dispute  under  color  of  title,  was  sufficient  to  enable 
them  to  maintain  this  action. 

yudgmeni  affirmed. 
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GEORGE  ALGER  v.  LEWIS  MORRILL. 


May  Term,  1806. 


Evidence. 


Upon  the  issue  whether  the  defendant  had  accounted  for  all  the 
hay  which  he  drew  away,  evidence  of  the  space  occupied 
by  the  hay  taken  and  the  number  of  cubic  feet  required  to 
make  a  ton  was  admissible. 

General  assumpsit.  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  term,  1895,  Orleans  county,  Start, 
J.,  presiding.  Verdict  and  judgment  for  the  plaintitF.  The 
defendant  excepts. 

Joht  Touug  and  Theofhilus  Grout  for  the  defendant. 

Cook  &  Redmond  for  the  plaintiff. 

TYLER,  J.  It  appeared  that  the  plaintiff  sold  the  defend- 
ant all  the  hay  in  the  barn  on  the  plaintiff's  farm,  to  be 
weighed  as  drawn  by  the  defendant  and  paid  for  by  him  at 
the  actual  weight.  The  first  load,  which  was  to  be  as  large  as 
the  defendant  could  draw,  to  be  at  the  rate  of  eight  dollars  a  ton, 
and  the  remainder,  which  was  of  a  better  quality,  at  ten  dol- 
lars a  ton.  The  defendant's  evidence  tended  to  show  that  he 
drew  all  the  hay  at  four  loads,  and  that  the  total  weight  was 
nine  thousand  eight  hundred  and  thirty  pounds.  The  plain- 
tiff claimed  that  the  defendant  did  not  account  for  all  the  hay- 
he  drew,  and  it  was  an  issue  at  the  trial  whether  the  nine 
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thousand  eight  hundred  and  thirty  pounds  comprised  all  the 
hay  drawn  by  him. 

The  plaintiff  was  permitted  to  introduce  evidence  tending 
to  show  the  extent  of  the  space  in  the  barn  from  which  the 
hay  was  taken,  and  how  much  space  a  ton  of  hay* would 
occupy.  The  defendant  contends  that  this  was  error  on  the 
ground  that  no  evidence  had  been  introduced  tending  to  show 
that  the  defendant  in  fact  drew  more  than  four  loads,  or  that 
their  weight  was  more  than  nine  thousand  eight  hundred  and 
thirty  pounds. 

The  evidence  was  admitted  upon  a  statement  being  made 
by  the  plaintiff's  counsel  that  later  in  the  trial  he  would  intro- 
duce evidence  "tending  to  show  that  the  defendant  took  hay 
from  the  barn  that  he  did  not  get  weighed  under  the  agree- 
ment." But  it  was  clearly  admissible  as  substantive  evidence 
tending  to  establish  the  plaintiff's  claim.  It  was  competent  to 
show  that  the  amount  of  hay  accounted  for  could  not  have 
filled  a  given  space — that  it  would  have  required  more  than 
nine  thousand  eight  hundred  and  thirty  pounds  to  fill  it.  The 
question  whether  this  evidence  could  be  relied  upon,  consid- 
ered by  itself  and  in  connection  with  the  defendant's  denial 
that  he  drew  more  than  four  loads,  seems  to  have  been  care- 
fully submitted  by  the  court  to  the  jury. 

Judgjneni  affirmed. 
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W.  H.  RUGGJAND  WIFE 

V. 

WILBUR  P.  DAVIS  AND  THEOPHILUS  ARCHAM- 

BAULT. 


January  Term,  1896. 


Mandamus  to  correct  judgment  record  -wanting  in  amount 
of  damage •     Evidence.     Costs. 


1.  The  supreme  court  will  not,  upon  mandamus,  order  the  clerk 

of  the  county  court  to  complete  the  record  of  a  judgment 
by  inserting  the  amount  of  damages  as  formerly  assessed  by 
him,  when  such  amount  cannot  he  established  with  cer- 
tainty. 

2.  Held^  that  the  evidence  in  this  case   did    not   establish  -the 

amount  with  sufficient  certainty,  the  assessment  having 
been  five  years  before,  and  the  only  direct  evidence  being 
the  recollection  of  the  plaintiff's  attorney  as  to  what  the 
clerk  told  him. 

3.  The    petition,    being  brought   agamst   the   defendant   in  the 

original  suit  and  the  clerk,  was  dismissed  with  cost  to  the 
defendant  and  without  cost  to  the  clerk. 

Petition  for  mandamus  to  compel  the  clerk  of  the  Franklin 
county  court  to  complete  the  record  of  a  judgment  of  that 
court  by  inserting  the  amount  of  the  damages.  Heard  at  the 
January  term,  1896. 

Adams  it  Mott  for  the  relator. 

Farrington  <&  Post  for  the  defendant. 
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Mandamus  is  not  the  proper  remedy.  The  case  should  be 
brought  forward  in  the  county  court.  Sabin  v.  Rounds^  50 
Vt.  74;  Spellnian,  Ext.  Relief,  ss.  1366,  1368. 

MUNSON,  J.  The  petition  alleges  that  the  relators  ob- 
tained a  judgment  against  the  defendant  Archambault  at  the 
April  term  of  the  Franklin  county  court  in  1890,  and  that 
their  damages  were  afterwards  assessed  by  the  defendant 
Davis  as  clerk  of  said  court ;  that  a  record  of  the  rendition  of 
a  judgment,  with  blanks  for  the  filling  in  of  damages  and 
costs,  was  duly  made  by  the  clerk,  but  that  he  inadvertently 
omitted  to  fill  the  blanks  when  the  assessment  was  made ; 
and  that  he  now  refuses  to  perfect  his  record  by  entering  the 
amount  of  such  assessment.  The  answer  of  defendant  Davis 
states  that  he  has  no  recollection  of  a  hearing  in  the  matter 
of  damages,  and  is  unable  to  find  any  minutes  of  one  ;  and 
admits  that  if  an  assessment  was  made  he  inadvertently 
omitted  to  enter  the  amount. 

The  parties  to  the  suit  and  their  counsel  concur  in  depos- 
ing that  there  was  a  hearing,  and  that  the  clerk  held  the  mat- 
ter for  consideration.  The  plaintiflfs  attorney  deposes  that 
the  clerk  announced  a  decision  soon  after  the  hearing,  and 
that  the  sum  allowed  was  one  hundred  and  twenty-three  dol- 
lars and  some  cents  ;  but  he  is  unable  to  state  the  place  where, 
the  persons  to  whom,  or  the  circumstances  under  which,  the 
decision  was  announced.  He  had  given  the  matter  no  thought 
until  the  fall  of  1895,  supposing  the  amount  was  upon  record, 
and  could  not  have  given  the  amount  at  the  time  he  exam- 
ined the  records ;  but,  finding  it  was  not  upon  record,  ho 
called  the  matter  to  mind,  obtained  from  a  conversation  with 
his  client  some  facts  and  circumstances  which  refreshed  and 
aided  his  recollection,  and  now  feels  able  to  state  confidently 
the  number  of  dollars  assessed.  The  client  deposes  that  a 
few  days  after  the  hearing  he  learned  that  he  had  been  given 
one  hundred  and  twenty-three  dollars  and  some  cents,  and 
had  some  conversation  with   his  counsel   in   regard  to  it.     A 
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witness  who  testified  for  the  plaintiff  at  the  hearing,  deposes 
that  a  few  weeks  after  the  hearing  he  was  told  of  the  decision, 
either  by  the  phiintiff  or  his  counsel,  and  that  the  amount  as 
stated  to  him  was  about  one  hundred  and  twenty-five  dollars. 
The  defendant  in  the  suit  and  his  counsel  both  depose  that 
they  were  not  informed  of  any  decision,  and  have  no  knowl- 
edge in  regard  to  one. 

It  is  said  that  the  issuance  of  a  writ  of  mandamus  is  within 
the  judicial  discretion  of  the  court,  and  that  it  ought  not  to 
be  granted  in  a  matter  of  doubtful  right.  /*ree  Press  Associa- 
Hon  V.  Nichols^  45  Vt.  7.  This  rule  clearly  requires  that 
the  writ  be  denied  when  the  fact  upon  which  the  relief  is 
cfaimed  cannot  be  satisfactorily  established.  The  case  pre- 
sented by  the  relators  is  lacking  in  this  respect.  It  appears 
that  no  memorandum  of  the  assessment  can  be  found,  and 
that  none  was  made  by  any  one  who  now  testifies  to  the 
amount.  The  clerk  has  absolutely  no  recollection  of  making 
an  assessment,  and  no  one  on  the  defendant's  side  was  in- 
formed of  one.  The  ascertainment  ot  the  amount  depends 
solely  upon  the  recollections  of  the  plaintiff  and  his  attorney 
and  a  person  who  testified  in  his  behalf.  Of  these  three,  the 
attorney  is  the  only  one  who  received  the  amount  directly  from 
the  clerk,  and  he  suflered  it  to  pass  entirely  from  his  mind, 
and  now  produces  it,  after  the  lapse  of  five  years,  from  a  rec- 
ollection refreshed  by  conversations  with  his  client.  We  think 
the  ascertainment  of  the  amount  does  not  rest  upon  a  basis 
suflSciently  certain  to  justify  the  court  in  directing  a  comple- 
tion of  the  record. 

Petition  disinisscd  with  costs  to  defendant  Arckambaulty 
but  without  costs  to  defendant  Davis, 
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ELENOR  SHEERAN 

V. 

GEORGE  E.  SPARHAWK,  APT. 


January  Term,  1896. 


Effect  of  imprisonment  oj"  debtor  on   other  remedies.     Debt 
upon  recognizance. 


1 .  The  imprisonment  of  a  debtor  on  execution  may  suspend  other 

remedies  against  him  or  his  estate,  but  not  collateral  rem- 
edies. 

2.  Debt  will  lie  against  a  surety  on  appeal  to  the  county  court  in 

justice  ejectment  proceedings,  although  the  debtor  is  con- 
fined in  jail  upon  an  execution  in  the  same  case. 

3.  If  the  plea  alleges  a  commitment  to  jail,  the  confinement  will 

be  treated  as  still  continuing  in  a  hearing  upon  demurrer. 

Debt  upon  recognizance.  The  defendant  filed  a  special 
plea  in  bar.-  Heard  upon  the  plaintiff's  demurrer  to  this  plea 
at  the  September  term,  1895,  Chittenden  county,  Taft,  J., 
presiding.  Demurrer  sustained  pro  forma.  The  defendant 
excepts. 

Henry  Ballard  and  "J,  H,  Macomber  for  the  defendant. 

The  confinement  of  the  principal  defendant  in  jail  operated 
to  suspend  other  remedies  upon  the  judgment.  Kinsman  v. 
PagCy  22  Vt.  628;  Rockhill  et  als,  v.  Hanna  et  als,^  15 
Howard,    196;  Harilandv,   Hackett,  $"]   Vt.    97;  Smeady 
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Admr.,  v.  McCowl et  als, ^12  Howard  408;  U.  S.  v.  Slans^ 
bury^  I  Peters  574;  Ins.  Co.  v.  Lawrence^  14  Johnson  55  ; 
Sanger  \.  W^^e?rf,  3  Johns.  Ch.  416;  Goss  v.  Mather^  46 
N.  Y.  689;  Degrawy.  Elmore,  50  N.  Y.  3;  Kimball  v. 
Cunningham^  4  Mass.  502  ;  Hooker  v.  Hubbard^  97  Mass. 
177. 

Z>.  y.  Foster  for  the  plaintiff. 

The  remedy  upon  the  recognizance  is  collateral  and  not 
affected  by  the  imprisonment  of  the  debtor.  Willard  v. 
LulU  20  Vt.  377  ;  Hubbard  y.  Davis,  i  Aiken  298. 

MUNSON,  J.  The  plaintiff  brings  this  action  of  debt 
upon  a  recognizance  entered  into  by  the  defendant  upon  the 
taking  of  an  appeal  by  one  Rockwood  from  a  judgment  render- 
ed against  him  in  a  suit  brought  by  this  plaintiff  to  recover  the 
possession  of  certain  premises.  The  condition  of  the  recog- 
nizance prescribed  in  such  cases  is,  that  the  defendant  shall 
enter  the  action  in  ihe  county  court,  and  pay  the  rent  then 
due,  and  intervening  rent,  damages  and  costs.  The  defendant 
pleads  in  bar  that  the  plaintiff  caused  said  Rockwood  to  he 
committed  to  jail  on  an  execution  issued  upon  said  judgment. 
The  plea  is  demurred  to. 

Upon  this  state  of  the  pleadings  it  is  to  be  assumed  that  the 
debtor  is  still  in  prison.  Kinsman  v.  Page,  .22  Vt.  628  ; 
and  it  is  said  in  some  of  our  cases  that  as  long  as  the  debtor 
continues  in  prison  the  creditor  can  have  no  other  remed3''. 
Farnsworth  v.  Tilton,  i  D.  Ch.  297  ;  Kinsman  v^Page,  22 
Vt.  628.  But  it  will  be  noticed  that  the  cases  in  which  this 
language  was  used  were  suits  on  the  judgment,  and  that  in 
the  latter  case  the  exact  point  of  decision  was,  that  while  a 
debtor's  body  is  held  in  execution  the  right  of  action  on  the 
judgment  is  suspended.  It  has  also  been  held  that  a  credi- 
tor cannot  hold  his  debtor's  body  in  execution  and  pursue  his 
estate  at  the  same  time,  and  that  the  lien  of  an  attachment  is 
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lost  by  committing  the  debtor  to  jail.  Willard  v.  Lull^  20 
Vt.  373.  This  restriction  upon  the  pursuit  of  other  remedies 
is  put  upon  the  ground  that  the  taking  of  the  body  in  execu- 
tion is  a  quasi  satisfaction  of  the  debt ;  and  it  can  be  urged 
with  some  force  that  this  reason  would  require  the  suspension 
of  all  remedies  while  the  debtor  remained  in  prison.  But  a 
distinction  is  generally  made  between  direct  and  collateral 
remedies,  and  this  distinction  has  been  repeatedly  recognized 
in  our  decisions.  It  is  said  in  the  case  last  cited  that  the 
commitment  does  not  operate  as  a  release  of  collateral  reme- 
dies which  are  so  far  perfected  as  not  to  depend  for  their  sup- 
port upon  proceedings  under  the  execution,  and  that  the 
creditor  may  pursue  bail  for  costs,  for  appeal,  or  review,  and 
still  hold  the  body  of  his  debtor.  The  same  doctrine  was 
recognized  in  the  earlier  case  of  Roger  v.  JDavis^  1  Aik.  296. 
It  is  claimed,  however,  that  Hartlandw.  Hacketty  57  Vt. 
92,  is  an  authority  for  the  defendant's  position.  In  that  case 
the  plaintiff  held  its  delinquent  tax-collector  in  jail  on  an  ex- 
tent, and  prosecuted  a  suit  on  his  bond  as  collector ;  and  it 
was  held  that  the  two  remedies  were  elective  and  not  concur- 
rent, and  that  the  prosecution  of  one  was  a  bar  to  the  other. 
The  case  was  disposed  of  on  this  ground,  without  considering 
whether  the  imprisonment  of  the  defendant  was  in  any  sense 
a  satisfaction  of  the  debt.  This  case  may  have  been  rightly 
decided,  but  it  is  certain  that  the  opinion  fails  to  distinguish 
properly  between  consistent  and  inconsistent  remedies. 
Clearly,  the  remedy  upon  this  recognizance  is  not  inconsistent 
with  the  remedy  against  the  debtor's  body,  and  the  case  can- 
not be  disposed  of  on  the  ground  of  election. 

If  the  plea  is  to  be  held  PulBScient,  it  must  be  upon  the 
ground  that  the  taking  of  the  body  in  execution  is  a  quasi 
satisfaction  of  the  debt.  But  this  court,  while  holding  that 
the  imprisonment  is  to  be  treated  as  a  quasi  satisfaction  as 
regards  other  remedies  against  the  debtor  or  his  estate,  fias 
said  that  it  was  not   to    be   so   treated  as    regards  collateral 
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remedies.  If  it  be  urged  that  a  logical  treatment  of  the  rule 
would  require  its  application  to  all  remedies,  it  may  be  re- 
marked that  the  rule  itself  is  founded  upon  a  fiction,  and  that 
mere  inconsistency  is  not  a  sufficient  ground  for  overturning 
an  established  distinction  by  which  the  scope  of  an  arbitrary 
rule  is  arbitrarily  restricted.  But  we  think  the  exclusion  of 
the  remedy  invoked  here  from  the  operation  of  the  rule  is  not 
without  reason.  In  appeals  under  this  statute,  which  is  de- 
signed to  afford  a  summary  remedy,  the  defendant  is  permit- 
ted to  retain  possession  of  the  premises  pending  the  appeal, 
upon  furnishing  a  distinct  and  independent  security,  in  addi- 
tion to  that  afforded  by  his  person  and  estate.  It  would  seem 
that  a  security  of  this  character  should  be  at  once  avi&ilable  to 
the  creditor,  whatever  the  course  taken  as  between  the  debt- 
or's body  and  his  estate,  and  whatever  temporary  effect  be 
given  it  in  other  proceedings  against  the  debtor.  We  see  no 
reason  why  the  creditor  should  not  be  permitted  to  follow 
both  the  debtor  and  his  surety  until  he  obtains  a  real  satis- 
faction. 

yudgment  affirmed. 
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THE  WILLIAMS  &  CLARK  FERTILIZER  CO. 

V. 

L.  F.  RUDD. 


May  Term,  1896. 


Certified  execution  cannot  issue  as  to  fart  oj  judgment. 

Remittitur. 


1 .  In  an  action  founded  on  contract  a  close-jail  execution  can- 

not be  granted  as  to  part  of  the  judgment,  when  the  plaintiff 
is  not  entitled  to  such  execution  as  to  the  whole  ;  as  where 
part  of  the  judgment  is  for  money  held  in  a  fiduciary  ca- 
pacity and  the  rest  for  breach  of  contract. 

2.  The  only  exception  of  the  defendant  being  to  the  granting  of 

a  certificate,  the  plaintiff  cannot  remit  in  supreme  court  that 
portion  of  the  judgment  as  to  which  a  certificate  could  not 
be  granted. 

Book  account.  Heard  upon  the  report  of  an  auditor  at 
the  December  term,  Bennington  county,  Munson,  J.,  presid- 
ing. Judgment  for  the  plaintiff  on  the  report.  The  court 
granted  a  certified  execution  as  to  so  much  of  the  judgment 
as  was  for  money  held  in  a  fiduciary  capacity.  To  this  the 
defendant  excepted. 

W.  B.  Sheldon  for  the  plaintiff. 

The  judgment  is  a  unit  and  cannot  be  split  up  by  apply- 
ing one  remedy  to  one  part  and  another  to  another.  Victor 
Sewing  Machine   Co,   v.    Weeksy  49  Vt.   342  ;  Kidder  v. 
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Sowles  &  Kinsman^  44  Vt.  308 ;  Hall  v.  Peck^  10  Vt.  474 ; 
Sherwood  v.  Pierce^  50  N.  Y.  378 ;  How  v.  Frear^  13 
Abb.  N.  Y.  241. 

Execution  cannot  issue  against  the  body  as  to  part.  Witt 
V.  Marshy  14  Vt.  305  ;  Cleft  v.  Hosford^  12  Vt.  296. 

C  -^.  Darling  for  the  plaintiff. 

The  cause  of  action  wasi  entire  and  the  plaintiff  could 
not  divide  his  case.  The  statute  gives  him  a  remedy  against 
the  body  as  to  the  money  held  in  a  fiduciary  capacity,  and 
there  is  no  other  way  than  that  adopted  by  the  court  in  which 
that  right  could  be  enforced.  Bullard  v.  Thorpe  et  als,^ 
66  Vt.  599;  Langdon  v.  Bowen^  46  Vt.  512;  Stiles  v. 
Skafiks,  46  Vt.  612 ;  Cleft  v.  Horsford,  12  Vt.  296. 

If  the  present  action  of  the  county  court  is  not  correct  the 
plaintiff  asks  leave  to  enter  a  remittitur.  Langdon  v. 
BoweUy  46  Vt.  612  ;  Tarbell  v.  Tarbell^  60  Vt.  486. 

START,  J.  The  action  is  book  account.  The  writ 
issued  as  an  attachment.  The  court  rendered  judgment  for 
the  plaintiflT  to  recover  three  hundred  eighty-five  dollars  and 
forty-one  cents ;  and  adjudged,  that,  as  to  two  hundred 
ninety-six  dollars  and  thirty-five  cents  of  this  sum,  the  cause 
of  action  arose  from  the  wilful  and  malicious  act  or  neglect 
of  the  defendant ;  and  ordered  that  execution  on  the  judg- 
ment be  certified  accordingly.  The  defendant  excepted  to 
the  judgment  of  the  court,  granting  a  certified  execution. 

V.  S.,  s.  1726,  provides  that  no  person  who  is  a  resident 
of  the  United  States  shall  be  arrested  or  imprisoned  on 
mesne  process  issuing  on  a  contract,  express  or  implied,  nor 
on  an  execution  issued  on  a  judgment  recovered  in  an  action 
founded  on  such  contract,  except  as  hereinafter  provided. 
V.  S.,  s.  1734,  provides,  that,  if  the  plaintiff  praying  out  a 
writ  files  with  the  authority  issuing  the  same  an  affidavit 
stating  that  the  defendant  is  the  receiver  of  money  of  the 
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plaintiff  in  a  fiduciary  capacity,  which  he  has  not  paid  on 
demand,  and  that  such  action  is  instituted  to  recover  the 
same,  such  writ  may  issue  against,  and  be  served  upon  the 
body  of  the  defendant.  This  section  also  provides,  that, 
when  judgment  is  rendered  in  an  action  for  money  received 
by  the  defendant  in  a  fiduciary  capacity,  and  the  court,  at 
the  time  of  its  rendition,  so  adjudges,  execution  may  issue 
and  be  served  upon  the  body  of  the  defendant.  V.  S.,  s. 
1752,  provides,  that,  in  an  action  for  the  recovery  of  money 
or  property  held  in  trust  or  in  a  fiduciary  capacity,  if  it  ap- 
pears to  the  court  that  a  defendant  intentionally  converted 
said  money  or  other  property  to  his  use,  or  diverted  or  mis- 
applied the  same  or  the  use  thereof,  it  shall  adjudge  that  the 
cause  of  action  arose  from  the  wilful  or  malicious  act  or 
neglect  of  such  defendant,  and  that  he  ought  to  be  confined 
in  close  jail ;  and  the  court  shall  issue  execution  against  his 
body,  with  a  certificate  thereof  stated  in  or  upon  such  ex- 
ecution, and  such  execution  with  such  statement  or  indorse- 
ment, shall  have  the  same  effect  as  an  execution  issued  on  a 
judgment  founded  upon  tort,  with  a  like  statement  or  in- 
dorsement. 

It  appears  from  the  auditor's  report,  that  the  plaintiff  de- 
livered fertilizer  to  the  defendant,  pursuant  to  a  written  con- 
tract, by  which  the  fertilizer  and  proceeds  from  sales  of  the 
same  were  to  remain  the  property  of  the  plaintiff,  the  de- 
fendant guaranteeing  all  sales.  The  judgment  was  for 
goods  sold  by  the  defendant  under  this  contract,  for  which 
he  had  not  received  payment,  and  for  money  collected  and 
appropriated  to  his  own  use.  The  court  granted  a  certified 
execution  for  so  much  of  the  judgment  as  was  for  money 
collected  and  not  paid  over  as  the  contract  provides.  If 
there  is  any  authority  for  rendering  a  judgment  in  an  action 
founded  on  contract,  enforceable  in  part  against  the  debtor's 
property,  and  in  part  against  his  body,  it  must  be  found  in 
the  statutes  above  referred  to.  We  think  such  authority  is 
40 
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not  conferred,  and  that  the  court  erred  in  granting  a  certi- 
fied execution. 

A  part  of  the  judgment  was  not  for  fiduciary  debt»  but 
was  for  a  liability  incurred  when  the  defendant  contracted  to 
guarantee  all  sales.  A  judgment  founded  in  part  upon  the 
defendant's  contract  of  guaranty,  could  not  be  enforced 
against  his  body,  nor  could  an  execution  on  such  a  judg- 
ment lawfully  issue  against  the  body.  V.  S.,  s.  1726,  ex- 
pressly prohibits  the  arrest,  and  imprisonment  of  a  debtor  on 
an  execution  issued  upon  a  judgment  founded  upon  a  con- 
tract, express  or  implied,  except  as  is  thereafter  provided. 
The  statute  nowhere  provides  for  the  arrest  and  imprison- 
ment of  a  debtor  upon  an  execution  issued  on  such  a  judg- 
ment as  was  recovered  in  the  court  below.  V.  S.,  s.  1734, 
provides  for  the  issuing  of  a  writ  against  the  body  of  the 
defendant  after  the  filing  of  an  aflSdavit,  when  he  has  re- 
ceived money  of  the  plaintiff  in  a  fiduciary  capacity,  which 
he  has  not  paid  over  on  demand ;  and,  when  judgment  is 
rendered  for  such  money,  the  court  may  adjudge  that  the 
defendant  is  a  receiver  of  money  in  a  fiduciary  capacity  and 
issue  execution  against  the  body  of  the  debtor.  But  the 
court  has  no  authority  to  thus  adjudge  and  award  a  body 
execution,  unless  the  entire  judgment  is  for  money  thus  re- 
ceived and  held.  If  the  judgment  is  founded  in  part  upon 
a  contract  for  a  breach  of  which  the  debtor  is  not  subject  to 
arrest  and  imprisonment,  the  court  cannot  adjudge  that  the 
cause  of  action  upon  which  the  judgment  is  founded  is  for 
money  received  and  held  in  a  fiduciary  capacity,  and  a  judg- 
ment that  a  part  of  the  cause  of  action  is  such  is  of  no  avail. 
There  can  ie  but  one  judgment  in  such  a  case ;  and  the 
judgment  must  extend  to  all  causes  of  action  for  which  judg- 
ment is  rendered,  and  aflFect  all  the  causes  of  action  alike. 
The  remedy  after  judgment,  for  each  cause  of  action  on 
which  the  judgment  was  founded,  was  the  same ;  and  the 
court  could  not   award  a  distinct  remedy  for  the  respective 
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causes  of  action.  When  judgment  was  rendered,  the  several 
causes  of  action  were  merged  in  the  judgment.  The  judg- 
ment was  an  entirety ;  but  one  execution  could  issue,  and 
that  against  the  property  of  the  debtor.  Execution  could  not 
issue  against  the  body  of  the  debtor,  because  the  judgment 
was  in  part  founded  on  a  contract  which  does  not  come 
within  the  exception  provided  by  the  statute,  exempting 
debtors  from  arrest  and  imprisonment. 

The  plaintiff  was  not  entitled  to  a  certified  execution  as  to 
a  part  of  its  judgment  under  V.  S.,  s.  1752.  As  we  have 
seen,  this  section  provides  only  for  a  body  execution  in  ac- 
tions for  the  recovery  of  money  or  property  held  in  trust,  or 
in  a  fiduciary  capacity ;  and,  in  its  application  to  this  case, 
it  does  not  admit  of  a  construction  different  from  that  given 
to  s.  1734-  When  the  plaintiff  blended  its  fiduciary 
debt  and  the  defendant's  liability  under  his  contract  of  guar- 
antee in  one  judgment,  it  lost  its  right  to  have  execution 
against  the  body  of  the  defendant ;  and  a  certificate  on  a 
property  execution  would  be  irregular  and  of  no  avail.  A 
debtor  cannot  be  imprisoned  on  an  execution  which  does  not 
run  against  his  body,  although  it  has  endorsed  thereon  a 
certificate  as  to  a  part  of  the  judgment. 

In  Wilt  V.  Marsh  et  aLy  14  Vt.  303,  the  'judgment  was 
founded  in  part  upon  a  cause  of  action  accruing  before  Jan- 
uary I,  1839,  when  a  creditor  was  entitled  to  an  execution 
against  the  body  of  a  debtor,  and  in  part  upon  a  cause  of 
action  accruing  after  that  date,  when  a  creditor  was  not  en- 
titled to  an  execution  against  the  body  of  the  debtor ;  and 
it  was  held  that  the  plaintiff  could  have  only  such  an  execu- 
tion as  the  law  gave  for  the  collection  of  the  demand  that  ac- 
crued after  the  act  of  1839. 

We  think  the  error  in  granting  a  certified  execution  can- 
not be  cured  by  the  plaintiff's  remitting  a  sum  equal  to  the 
sum  that  entered  into  the  judgment  by  reason  of  the  de- 
fendant's contract  of  guaranty.     The  plaintiff  is  not  entitled 
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to  have  the  judgment  reversed  and  the  cause  remanded,  to 
enable  it  to  try  the  case  over  and  obtain  a  different  judg- 
ment. The  plaintiff  was  entitled  to  recover  in  respect  to  the 
defendant's  liability  on  his  contract  of  guaranty.  No  objec- 
tion being  made,  this  liability  is  now  properly  merged  in 
the  judgment  and  permeates  every  part  of  it.  The  only  ex- 
ception taken  was  to  the  granting  of  a  certified  execution  for 
the  enforcement  of  a  judgment,  founded  in  part  upon  the 
defendant's  contract  of  guaranty ;  and  no  other  question  is 
properly  before  us.  We  have  nothing  to  do  with  the  amount 
of  the  recovery  in  the  court  below.  Both  parties  were  con- 
tent with  the  judgment  of  that  court,  so  far  as  it  related  to 
the  amount  recovered.  There  is  no  error  in  this  that  calls 
for  a  remittitur  or  a  reversal.  The  error  complained  of, 
and  the  only  question  which  was  passed  to  this  court  for  its 
consideration,  relates  solely  to  the  execution  awarded  for 
the  enforcement  of  the  judgment.  The  plaintiff  having 
elected  to  blend  its  fiduciary  debt  in  a  judgment  founded  in 
part  on  the  defendant's  contract  of  guaranty,  the  certificate, 
when  granted,  was  without  authority  of  law.  The  error 
was  not  in  the  judgment,  but  in  awarding  a  wrong  execu- 
tion for  its  enforcement.  The  duty  of  this  court  is  limited 
to  correcting  this  error  and  awarding  a  proper  execution. 
The  plaintiff  having  elected  to  blend  its  several  causes  of 
action  in  one  judgment,  it  must  now  be  content  with  a  prop- 
erty execution  for  their  enforcement. 

The  judgment  granting  a  certified  execution  is  reversed^ 
and  the  certificate  vacated.  In  other  respects^  the  judg^ 
ment  is  affirmed. 

Taft,  J.,  being  engaged  in  county  court,  did  not  sit. 
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F.  W.  MITCHELL,  ADMR.  OF  MIRANDA 
SMITH'S  ESTATE, 

V. 

JOSEPH  PREPONT  AND  WIFE. 


January  Term,  1896. 


Construction  of  deed.     Circumstances  which  may  be  consid- 
ered.   Mixed  -possession  not  adverse. 


1.  In  construing  a  deed,  the  location  and  occupation  of  the  prem- 

ises, previous  conveyances  of  the  same,  the  relation  of  the 
parties  under  the  instrument,  may  be  considered  upon  the 
question  of  intent. 

2.  Heldy  that  the  words  "with  passage-way  between  said  shoe- 

shop  and  my  dwelling  house  and  to  the  river,"  conveyed, 
under  the  circumstances  of  the  case,  the  fee  to  the  land 
covered  by  such  passage-way. 

3.  Where  the  space  between  the  two  houses  was  used  by  the  oc- 

cupants of  each  for  the  purpose  of  passage,  the  storing  of 
wood  and  other  articles,  the  drying  of  clothes,  etc.,  it  was 
held  to  be  a  case  of  mixed  possession  and  not  sufficiently 
exclusive  to  divest  the  true  owner  of  his  title. 

Ejectment-  Plea,  not  guilty.  Trial  by  court  at  the  Sep- 
tember term,  1895,  Franklin  county,  Munson,  J.,  presiding. 
Upon  the  facts  found  the  court  gave  judgment  for  the  plain- 
tiff.    The  defendants  except. 

Rustedt  &  Locklin  and  Farrington  &  Post  for  the 
defendants. 
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The  use  of  the  demanded  premises  was  a  common  occu- 
pation by  those  living  in  the  buildings  on  either  side,  and 
from  such  a  mixed  use  no  title  by  adverse  possession  can 
arise.  Washburn,  Eas.,  4th  ed.,  pp.  57,  58;  Plimpton  v. 
Converse^  42  Vt.  712  ;  Eddy  v.  St.  Mars.^  53  Vt.  462  ; 
Plimpton  v.  Converse^  44  Vt.  158  ;  Cole  v.  Haynes^  22  Vt. 
(588;  Swazey  v.  Brooks^  34  Vt.  451. 

A.  K.  Brown  and  Hogan  dr  Royce  for  the  plaintiff. 

The  way  in  which  the  parties  occupied  these  premises 
should  be  considered  upon  the  question  of  construction. 
Jamaica  Pond  Aqueduct  Co.  v.  Chandler  et  als.^  9  Allen, 
165  ;    Walker  v.  Pierce^  38  Vt.  94. 

The  words  '*with  passage-way"  conveyed  a  right  of  way 
merely  and  not  the  fee.  Graves  v.  Amoskeag  Mfg.  Co.^ 
44  N.  H.  462  ;  Johnson  v.  Raynor^  6  Gray,  no;  Leavitt 
v.  Towle^  8  N.  H..97  :  Peck  v.  Smithy  i  Conn.  103. 

The  deed  from  Smith  to  Carpenter  was  absolute  in  form, 
and  since  the  defeasance  was  not  of  record,  the  case  must 
stand  as  though  the  deed  were  absolute  in  fact,  i  Jones, 
Mort.,  ss.  253,  339,  548,  549 ;  Hart  et  aL  v.  Farmers^  and 
Mechanics'  Bank  et  als.yjf^Yi,  252;  Connor  v.  Chase  et 
als.^  15  Vt.  764;  Tomlinson  v.  Ins.  Co.^  47  Me.  96,  232  ; 
Smith  V.  Ins.  Co.,  50  Me.  96;  Bailey  v.  Myrick,  50  Me. 
171  ;    Gutherie  v.  Kahle,  46  Pa.  St.  331. 

The  passage-way  was  used  with  the  homestead  and  as  a 
part  thereof,  and  it  passed  by  a  deed  of  the  homestead. 
Murphy  V.  Campbell,  4  Pa.  St.  480;  Mills  v .  Estate  oj 
Grant,  36  Vt.  269;  2  Wait,  Act.  and  Def.,  pp.  504,  505  ; 
IIilton\.  Gilman,  17  Me.  263;  3  Washburn,  Real  Prop., 
421,  422  ;  Eliot  v.  Carter,  12  Pick.  436;  Doane  v.  Broad 
St.  Assoc,  6  Mass.  332  ;  Ammidoivn  v.  Ball,  8  Allen  293. 

ROWELL,  J.  Before  and  on  March  13,  1857,  Silas  P. 
Carpenter  owned  all  the  land  referred  to  in  the  finding  of 
facts.     On  that  day  he  conveyed  the  easterly  part  thereof 
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to  Gardner  Davis.  The  deed  described  the  land  conveyed 
as  the  tannery  as  then  owned  and  occupied  by  the  grantor. 
It  then  proceeded  to  bound  it,  and  made  the  westerly  line 
thereof  a  straight  line,  commencing  at  a  certain  point  in  the 
southerly  line  of  the  highway,  now  River  Street,  in  the  vil- 
lage of  Richford,  and  running  thence  on  a  certain  course  to 
the  river  at  high-water  mark ;  thence  the  boundary  line  ran 
up  the  river  on  the  bank  at  high  water  mark,  etc.  On  Sep- 
tember 25,  1857,  Davis  deeded  two-thirds  of  said  premises 
to  OrvilleJ.  Smith,  and  on  January  16,  1858,  he  deeded  the 
other  third  to  him. 

On  May  30,  1859,  said  Carpenter  conveyed  the  westerly 
part  of  said  land  to  said  Smith.'  The  deed  commenced  the 
boundary  ''in  the  southerly  line  of  the  highway'  at  the  north- 
westerly corner  of  the  land  now  owned  by  said  Smith  on 
which  his  tannery  stands  as  deeded"  by  the  grantor  to 
Gardner  Davis,  and  made  the  easterly  line  of  the  land  con- 
veyed, the  westerly  line  of  the  tannery  property,  and  the 
southerly  line  thereof,  the  bank  of  the  river  at  high-water 
mark.  Thus  Smith  came  to  be  the  owner  of  all  the  land  that 
Carpenter  originally  owned.  The  line  between  these  two 
properties  is  not  located  by  the  case. 

After  Smith  became  sole  owner  of  the  easterly  part,  or  the 
tannery  property,  as  it  is  called,  he  built  thereon  a  shoe-shop, 
which  was  afterwards  converted  into  a  tenement.  There 
were  doors  in  the  basement  thereof  on  the  easterly  side  and 
in  the  rear,  but  none  on  the  westerly  side.  After  he  built 
the  shop,  and  in  1869,  he  built  a  dwelling-house  on  the 
westerly  part,  called  the  Union  Block  building.  This  build- 
ing forms  the  easterly  end  of  a  solid  line  of  buildings  situate 
on  the  south  side  of  River  Street  next  east  of  Main  Street, 
and  has  a  veranda  extending  along  its  entire  easterly  end. 
Said  building  and  the  shoe-shop  were  built  on  the  line  of 
the  street,  and  so  located  as  to  have  between  them  a  strip  of 
land  about  twenty  feet  wide,  which   is  the  demanded  prem- 
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ises.  The  Union  Block  building  is  now  held  by  the  plain- 
tiff as  administrator  of  the  estate  of  Miranda  Smith,  who  was 
the  widow  of  the  said  Orville  J.  Smith,  and  the  shoe-shop 
building  is  the  property  of  the  defendants.  The  alleged 
ouster  is  the  erection  by  the  defendants  of  an  addition  to  the 
shoe-shop  building  that  entirely  fills  the  space  originally 
left  between  it  and  the  Union  Block  building,  except  the 
part  covered  by  the  veranda  above  described.  Partly  in  the 
rear  of  said  addition  stands  a  building  between  which  and 
said  addition  there  is  a  passage-way  of  a  few  feet  in  width. 
On  November  14,  1876,  Orville  J.  Smith  conveyed  cer- 
tain premises  to  said  Carpenter  by  the  following  descrip- 
tion : 

"  The  tannery,  shoe-shop,  and  buildings  belonging  there- 
with, the  water-power  and  privileges  belonging  with  said 
tannery,  and  all  the  land  on  which  said  buildings  stand  and 
connected  therewith,  extending  to  the  highway  in  front  ol 
said  shop,  and  to  the  road  leading  to  William  Corless' 
dwelling-house,  and  to  said  Corless'  land  and  to  the  river, 
with  passage-way  between  said  shoe-shop  and  my  dwelling- 
house  and  to  river." 

A  material  question  is  whether  the  words,  *'with  passage- 
way," etc.,  conveyed  the  fee  of  the  demanded  premises  or 
only  an  easement  therein.  This  deed,  though  absolute  in 
form,  was  in  fact  a  mortgage,  as  shown  by  the  contempor- 
aneous unrecorded  agreement  between  Carpenter  of  the  one 
part  and  Orville  J.  Smith  and  his  son  Cortis  W.  Smith  of 
the  other  part,  providing  for  redemption  by  Orville  J.  and 
his  occupancy  of  the  shoe-shop  and  Cortis  W.'s  occupancy 
of  the  tannery,  for  a  stipulated  rent. 

In  1877,  Orville  J.  Smith  was  adjudged  a  bankrupt,  and 
H.  E.  Rustedt  was  appointed  assignee  of  his  estate;  which 
was  duly  assigned  to  him  by  the  register  in  bankruptcy.  On 
March  12,  1878,  said  Rustedt,  assignee  as  aforesaid,  con* 
veyed  to  the  said  Miranda  Smith,  '*that  part  of  the  block 
known  as  the  Union  Block  formerly  owned  and  occupied  by 
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Orville  J.  Smith  as  a  homestead";  and  a  question  much  dis- 
cussed at  the  bar  is,  whether  this  deed  covers  the  demanded 
premises.  If  it  does,  and  the  deed  of  November  14,  1876, 
from  Smith  to  Carpenter,  does  not,  then  the  plaintiff 
has  title  by  deed ;  otherwise  it  depends  on  adverse 
possession  whether  he  has  title  or  not.  Smith  did 
not  redeem  Carpenter's  mortgage,  and  on  the  same  day  that 
Rustedt  deeded  to  Mrs.  Smith  as  aforesaid,  he  deeded  to 
Carpenter  all  that  was  covered  by  said  mortgage,  and  on 
the  same  day,  Carpenter  and  Cortis  W.  Smith  executed  a 
writing,  which  was  not  recorded,  whereby  Carpenter  agreed 
to  convey  to  said  Smith  all  of  said  premises  in  five  years, 
on  certain  conditions.  This  time  was  subsequently  extended 
two  years,  and  on  October  3,  1883,  Carpenter  conveyed 
the  same  to  said  Smith  and  his  wife  by  a  deed  containing 
the  following  : 

'*  The  premises  hereby  intended  to  be  conveyed  consist 
of  the  tannery,  shoe-shop,  water-power  and  privilege  be- 
longing with  said  tannery,  and  the  land  on  which  said 
buildings  stand  and  belonging  therewith.  " 

On  November  11,  1885,  Cortis  W.  Smith  having  died, 
his  widow  conveyed  the  same  premises  to  H.  E.  Powell, 
who  sold  the  easterly  portion  thereof  to  Foster,  and  on  No- 
vember 29,  1892,  the  remainder  to  Shufelt,  except  the  shoe- 
shop  and  the  land  with  it  lying  within  certain  bounds,  which 
he  sold  to  the  defendants  on  July  17,  1893,  bounding  it  on 
the  west  by  the  place  owned  by  Miranda  Smith  in  her  life- 
time. 

The  shoe-shop  was  used  by  Orville  J.  Smith  in  connection 
with  the  tannery  ;  and  before  the  erection  of  the  Union 
Block  building,  all  the  land  originally  owned  by  Carpenter 
was  also  used  in  connection  with  it.  As  soon  as  the  Union 
Block  building  was  completed,  said  Smith  moved  into  it, 
and  continued  to  reside  there  until  his  death,  about  twelve 
years  ago,  and  after  that,  his  widow  lived  there  till  her  death 
in  1892,  since  which  time  it  has  been  occupied  by  tenants 
under  the  plaintiff. 
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The  space  between  said  building  and  the  shoe-shop  was 
some  eight  feet  lower  than  the  street,  and  a  wall  of  that 
height,  holding  the  embankment  of  the  street,  extended  be- 
tween the  front  corners  of  the  two  buildings.  By  reason  of 
this  difference  in  levels,  the  Union  Block  building  had  a 
basement  above  ground,  which  could  not  be  reached  from 
the  street  except  by  way  of  the  main  floor.  There  was  no 
way  of  entering  the  basement  directly  except  across  the 
piece  of  land  between  the  two  buildings.  This  piece  could 
be  reached  by  teams  coming  from  a  street  east  of  the  shoe- 
shop  building  and  passing  in  the  rear  of  that  building  and 
between  it  and  the  tannery  buildings,  which  stand  in  or  near 
the  southwesterly  corner  of  the  tannery  property  as  conveyed 
by  Carpenter  to  Davis.  In  thus  coming  to  this  piece 
with  teams,  the  tannery  property  is  crossed ;  and  the  piece 
could  not  be  reached  by  teams  in  any  other  way. 

From  the  commencement  of  said  Smith's  residence  in  the 
Union  Block  building  until  1893,  when  the  erection  com- 
plained of  was  made,  the  occupants  thereof  continually 
made  use  of  the  space  above  described  in  connection  with 
their  occupancy  of  the  building.  They  came  upon  it  to  de- 
liver coal,  potatoes,  and  other  heavy  articles  to  the  basement 
as  occasion  required.  They  ordinarily  had  their  wood 
thrown  from  the  street  over  the  wall  above  described  upon 
this  ground,  and  worked  it  up  there  preparatory  to  storing 
it  in  the  basement.  They  had  a  clothes-line  stretched  there, 
and  made  regular  use  of  it.  During  the  time  said  Smith 
was  carrying  on  the  tannery,  he  boarded  his  workmen,  and 
he  and  his  workmen  regularly  crossed  this  piece  in  passing 
between  the  tannery  and  the  house.  While  Cortis  W.  Smith 
was  running  the  tannery  he  lived  in  the  house  with  his 
father,  and  crossed  this  piece  in  passing  between  the  tan- 
nery and  the  house.  It  does  not  appear  that  after  the  Union 
Block  building  was  erected  the  space  between  it  and  the 
shoe-shop  building  was  made  use  of  in  connection  with  the 
tannery  in  any  other  way  than  that  above  stated. 
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In  view  of  all  that  appears,  we  think  the  fair  construction 
of  the  deed  of  November  14,  1876,  from  Smith  to  Carpenter, 
is,  that  it  conveyed  the  fee  of  the  demanded  premises  and  not 
an  easement  therein.  Although  Smith  had  been  and  then 
was  using  said  strip  of  land  in  the  manner  stated,  yet  said 
deed  was  in  fact  a  mortgage,  so  that  he  was  not  thereby  de- 
priving himself  of  its  further  use,  only  in  the  event  of  his 
failure  to  redeem,  which  most  likely  he  did  not  then  con- 
template, as  the  property  was  worth  much  more  than  the 
debt.  Nor  does  it  appear  that  a  mere  way  there  would  have 
been  of  any  value  to  Carpenter,  though  he  should  become 
absolute  owner  under  his  mortgage,  for  the  place  was  not 
accessible  as  a  way  from  the  street,  and  there  was  no  occa- 
sion for  passing  from  the  rear  of  the  shop  to  the  westerly 
«nd  of  it,  as  the  basement  was  constructed,  and  as  to  the 
tannery  building,  that  was  reached  from  the  other  side  of 
the  shop,  and  there  is  no  suggestion  of  occasion  for  a  way 
in  the  rear  of  it  to  the  river,  which  the  deed  conveyed  if  a 
way  was  intended.  It  seems  to  have  been  the  intention  of 
the  parties  to  carve  out  by  that  deed  the  tannery  property 
substantially  as  it  was  carved  out  originally  by  the  deed 
from  Carpenter  to  Davis.  Its  language  pretty  clearly  indi- 
cates this,  when  read  in  the  light  of  the  facts.  It  conveys 
the  tannery,  shoe-shop,  and  out  buildings,  and  all  the  land 
on  which  said  buildings  stand  and  connected  therewith. 
Now  it  seems  reasonably  certain  that  the  demanded  prem- 
ises were  included  in  the  Davis  deed,  for  it  certainly  included 
the  tannery  building,  as  does  the  deed  in  question,  and  that 
building  as  shown,  by  maps,  photographs,  and  deeds  in  the 
-case,  especially  by  the  deed  from  Powell  to  Shufelt,  stands 
at  least  as  far  west  as  the  front  line  of  the  veranda  on  the 
Union  Block  building.  This  deed  makes  the  river  and  Mrs. 
Smith's  line  from  the  north  bank  thereof  to  the  southeast 
corner  of  her  house  the  western  boundary  of  the  land  thereby 
conveved  ;  and  makes  the  east  line  of  her  residence  and  the 
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continuation  thereof  to  the  tannery  block ,  as  it  is  therein 
called,  the  west  line  of  the  shoe-shop  property  as  therefrom 
excepted.  If  by  the  east  line  of  her  residence  the  east  line 
of  the  veranda  is  meant,  it  would  seem  that  a  continuation  of 
that  line  towards  the  river  would  strike  the  Tannery  block 
and  not  run  west  of  it.  Hence,  it  is  safe  to  say  that  the 
Davis  deed  included  the  demanded  premises.  The  deed  in 
question,  after  stating  in  a  general  way  whatwaS  conveyed, 
goes  on  to  bound  the  premises.  It  bounds  them  on  the 
north  and  on  the  east,  extending  them  to  the  river.  The 
southern  boundary  is  not  given,  as  it  need  not  have  been, 
for  it  was  manifestly  the  river.  The  words,  "with  passage- 
way between  said  shoe-shop  and  my  dwelling-house  and  to 
river,"  were  intended  to  fix  the  western  boundary.  The 
passage-way  did  not  extend  to  the  river,  but  only  between 
the  buildings,  and  the  words,  **to  river,"  were  used  for  the 
purpose  of  carrying  the  purchase  beyond  the  passage-way 
and  to  the  river  on  the  west  as  it  was  carried  to  the  river  on 
the  east.     We  can  give  no  other  construction  to  that  deed. 

It  follows,  therefore,  that  the  plaintiff  has  no  title  by  deed, 
and  the  remaining  question  is,  whether  he  has  title  by  ad- 
verse possession.  He  cannot  tack  Smith's  possession  to 
that  of  Mrs.  Smith,  for  it  was  not  adverse  but  permissive,  as 
we  have  seen.  So  he  must  rely  on  her  possession  alone. 
It  does  not  appear  that  there  was  any  use  of  the  demanded 
premises  other  than  above  stated,  until  November,  1885, 
when  Powell  bought  the  tannery  property.  He  claimed 
under  his  deed  to  own  the  land  up  to  the  Union  Block  build- 
ing ;  but  he  made  no  assertion  of  his  claim  to  any  one,  as 
nothing  came  to  his  knowledge  to  call  for  it.  At  times  dur- 
ing his  ownership  the  tenants  of  the  shoe-shop  building  had 
their  wood  thrown  over  the  wall  onto  that  part  of  the  de- 
manded premises  adjacent  to  their  tenement,  and  stored  it 
there. 

One  tenant  had  an  old  cartthathe  kept  between  the  build- 
ings '*quite  a  while"  under  a  ''kind  of  shelter"  that  he  made 
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for  it  close  to  the  shoe-shop  building.  Another  tenant  who 
occupied  about  two  months,  had  a  wagon  that  he  kept  at 
times  between  the  buildings  close  to  the  shoe-shop  building. 
The  tenants  of  the  latter  building  hung  their  washings  on 
lines  between  the  buildings.  It  does  not  appear  that  any- 
thing was  said  by  Mrs.  Smith  regarding  this  use  of  the 
yard ;  and  in  the  case  of  the  old  cart  and  the  washings  of 
the  same  tenant,  it  appears  that  nothing  was  said.  Once 
during  Powell's  ownership,  a  tenant  of  the  tannery  build- 
ing put  up  a  clothes-line  between  the  two  buildings,  and 
Mrs.  Smith  told  him  to  take  it  down,  which  he  did ;  but  it 
does  not  appear  that  this  ever  came  to  Powell's  knowledge. 

This  makes  a  clear  case  of  mixed  possession  during  the 
ownership  of  Powell,  whose  deed  covered  the  demanded 
premises*  and  who,  by  his  tenants,  occupied  the  same  in  the 
manner  stated,  claiming  under  his  deed.  Hence,  Mrs. 
Smith's  possession  and  the  plaintiff's  were  not  sufficiently 
exclusive  for  the  requisite  length  of  time,  to  ripen  into  title. 

It  is  unnecessary  to  consider  the  objection  made  to  Powell's 
competency  to  testify  to  Mrs.  Smith's  asking  leave  of  him 
for  one  of  her  tenants  to  keep  a  wood-pile  on  the  demanded 
premises  and  string  a  clothes-line  there,  for  we  take  no 
note  of  the  finding  on  that  subject  in  determining  the  ques- 
tion of  adverse  possession. 

Judgment  reversed  and  judgment  for  the  defendants  to 
recover  their  costs. 
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STATE  OF  VERMONT. 

V. 

A.  E.  HARRINGTON. 


January  Term,  1896. 


Constitutional  law.     Licensing  0/ itinerant  vendors. 


1.  The   legislature  may  impose  a  license  upon  one  occupation 

and  not  upon  another,  so  long  as  no  discrimination  is  made 
among  those  engaged  in  the  occupation  taxed. 

2.  The  amount  of  the  license  fee  is  in  the  discretion  of  the  legis- 

lature, and  the  court  cannot  declare  the  act  unconstitutional 
because  in  its  opinion  the  amount  is  excessive. 

3.  The  granting  of  a   license  may  be   made  dependent  upon  the 

discretion  of  a  local  board,  like  the  aldermen  of  a  city  or 
the  selectmen  of  a  town. 

4.  No.  59,  Acts  1894,  requiring  '^ itinerant  vendors"   to  deposit 

$500  with  the  State  treasurer  and  take  out  a  State  license 
and  in  addition  to  obtain  a  local  license  in  each  town  or 
city,  which  may  he  granted  or  refused  in  the  discretion  of 
the  local  governing  board,  is  constitutional. 

Information  for  violation  of  No.  59,  Acts  1894,  requiring 
*' itinerant  vendors"  to  take  out  license.  Heard  upon  gen- 
eral demurrer  at  the  June  term,  1895,  Orange  county, 
Rowell,  J.,  presiding.  Demurrer  overruled.  The  re- 
spondent excepts. 

Darling  tf:  Darling  for  the  respondent. 

Any  citizen  may  pursue  any  lawful  calling  unfettered  by 
legislative  enactment.     Cooley,  Const.  Lim.,  744. 
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The  government  is  for  the  common  benefit  and  cannot 
discriminate  against  a  class.  3  Coke  Inst.,  161 ;  Darcy  v. 
Allain^  11  Coke  Rep.  84. 

No  distinction  can  be  made  between  itinerant  vendors  and 
resident  vendors.  Cooley,  Const.  Lim.,  481  et  seq,\  Lin 
Singw.  Washburn^  20  Cal.  534;  State  \.  Duffy y  7  Nev. 
349 ;  Mayor  v.  Howard^  15  Md.  376  ;  Barbier  v.  Connolly  y 
113  U.  S.  27  ;  Slaughter  House  Cases,  83  U.  S.  394 ;  Com- 
monwealth V.  Alger y  7  Cush.  84 ;  Thorpe  v.  /?.  /?.,  27  Vt. 
149. 

The  act  violates  the  spirit  of  the  federal  constitution 
wherein  it  prohibits  the  laying  of  duties  and  imposts.  State 
V.  Pratt  y  ^gYt.  590;  Brown  v.  State  0/  Mary  land  ^  12 
Wheat.  419;  Welcon  v.  State  of  Missouri^  91  U.  S.  275; 
Robbms  v.  Shelby  Co.  Taxing  Dist,^  120  U.  S.  497. 

The  law  is  oppressive  and  therefore  void.  Calder  v.  Bully 
3  Dallas,  386;  Wilkinson  v.  Leland^  2  Pet.  657  ;  Goshen  v. 
Stoningtony  4  Conn.  225. 

D,  C  Hyde^  state's  attorney,  and  John  H,  Watson  for 
the  state. 

The  state  in  the  absence  of  constitutional  inhibition,  may 
tax  trades  and  occupations.  Ficklingw,  Taxing  District  of 
Shelby  Co.y  145  U.  S.  i  ;  Cooley,  Taxation,  384-392  ;  Howe 
Machine  Co.  v.  Gage,  100  U.  S.  676 ;  Soon  Hing  v.  Crozv- 
leyy  113  U.  S.  703  ;  Hayes  v.  Missouri^  120  U.  S.  68 ;  State 
V.  Pratty  59  Vt.  590. 

That  the  goods  are  owned  by  the  citizens  of  another  state 
is  immaterial  so  long  as  no  discrimination  is  made.  State 
V.  JEmertn  103  Mo.  241  ;  Howe  Machine  Co,  v.  Gage^  100 
U.  S.  676;  Commofiwealth  v.  Gardner^  133  Penn.  284 ; 
Rash  V.  Parley^  91  Ky.  344. 

The  amount  of  the  tax  is  within  the  discretion  of  the  legis- 
lature. Cooley,  Taxation,  410-413  ;  Wilmington  v.  Roby^ 
8   Ired.  250;  Commonwealth  v.  Gardner,    133  Penn.  281; 
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Butler  V.  Chamhersy  36  Minn.  69 ;  People  v.  Buddy  117  N. 
Y.  I  ;  Cooley,  Taxation,  384-5  ;  State  v.  French^  109  N. 
C.  722;  State  of  Maine  v.  Grand  Trunk  Rd.  Co,y  142  U. 
S.  217  ;  Home  Ins.  Co.  v.  A'^ew  Torky  134  U.  S.  594 ;  State 
V.  Stevensony  109  N.  C.  730. 

TYLER,  J.  The  information  is  based  upon  No.  59,  laws 
of  1894,  in  which  the  words  **  itinerant  vendors"  are  con- 
strued to  mean  and  include  all  persons  who  engage  in  a 
temporary  or  transient  business,  either  in  one  locality  or  in 
traveling  from  place  to  place  selling  goods,  wares  and  mer- 
chandise, and  who,  for  the  purposes  of  carrying  on  such 
business,  hire,  lease  or  occupy  any  building  or  structure  for 
the  exhibition  and  sale  of  such  goods,  etc.  The  law  ex- 
cludes from  its  provisions  sales  made  to  dealers  by  commer- 
cial travelers  and  selling  agents  in  the  usual  course  of 
business,  and  to  bona  fide  sales  of  goods,  etc.,  by  sample  for 
future  delivery,  hawkers  on  the  streets  and  peddlers  from 
vehicles.  It  requires  that  every  itinerant  vendor,  who  pro- 
poses to  do  business  in  this  state,  shall  deposit  five  hundred 
dollars  with  the  state  treasurer,  after  which  deposit,  upon 
application  in  prescribed  form  and  the  payment  of  twenty- 
five  dollars  as  a  state  license  fee,  he  is  entitled  to  an  itinerant 
vendor's  license  from  the  state  treasurer,  authorizing  him  to 
do  business  in  this  state  for  one  year.  He  may  then  apply 
to  the  clerk  ol  the  city  or  town  where  the  goods  are  kept  for 
sale,  for  a  local  license.  With  his  application  to  such  clerk 
he  must  file  a  true  statement  under  oath  of  the  average 
quantity  and  value  of  his  stock  ;  the  clerk  submits  the  state- 
ment to  the  listers  for  their  valuation ;  their  certificate  of 
valuation  is  then  submitted  to  the  board  of  aldermen  or 
selectmen,  "  who  must  forthwith  act  upon  such  application, 
and  if  in  the  judgment  of  such  board  such  application  should 
be  granted,  such  city  or  town  clerk  may  be  authorized  to 
issue  a  license  to  such  applicant,"  who  shall  pay  therefor  a 
sum  ascertained  by  the  clerk  by  a  computation  based  upon 
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the  valuation  of  the  listers,  in  the  ratio  and  at  the  rate  of  the 
last  preceding  assessment  of  taxes.  It  is  provided  that 
every  itinerant  vendor  who  sells,  exposes  or  advertises  for 
sale,  goods,  wares  and  merchandise  without  a  state  and  local 
license,  shall  be  liable  to  fine  or  imprisonment  or  both. 
The  local  license  in  any  event  expires  on  the  last  day  of  the 
next  March.  The  deposit  of  five  hundred  dollars  is  sub- 
ject to  the  payment  of  all  fines  and  penalties  that  may  be  in- 
curred by  the  licensee  through  violations  of  the  law.  Upon 
the  expiration  of  the  state  license  the  state  treasurer  returns 
to  the  licensee  the  remainder  of  the  deposit  after  deducting 
all  fines  and  penalties. 

The  case  comes  here  upon  the  sole  question  of  the  con- 
stitutionality of  the  law. 

The  respondent's  counsel  contend  that  the  law  is  in  viola- 
tion of  both  the  state  and  federal  constitution ;  that  it  is  an 
encroachment  upon  the  natural,  inherent  and  inalienable 
right  of  citizens  to  acquire  and  possess  property  through  the 
agency  of  labor ;  that  it  discriminates  between  itinerant 
vendors  and  resident  vendors,  and  between  classes  of  itiner- 
ant vendors,  and  thus  violates  that  portion  of  article  7  of  the 
constitution  which  declares  that  *' government  is,  or  ought 
to  be,  instituted  for  the  common  benefit,  protection  and 
security  of  the  people,  nation  or  community,  and  not  for  the 
particular  emolument  or  advantage  o(  any  single  man, 
family  or  set  of  men,  who  are  part  of  that  community"  ;  that 
it  is  in  conflict  with«the  inhibition  of  the  federal  constitution 
that,  '*  No  state  shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection 
laws ;"  that  the  requirement  of  a  deposit  of  five  hundred 
dollars  deprives  an  itinerant  vendor  of  his  property  without 
due  process  of  law  ;  that  it  violates  the  14th  amendment  of 
the  federal  constitution  which  commands  that,  **  no  slate 
shall  make  or  enforce  any  laws  which  shall  abridge  the  priv- 
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ileges  or  immunities  of  citizens  of  the  United  States  ;"  that 
the  requirements  of  the  law  are  unjust  and  oppressive,  and 
violate  the  natural  as  well  as  the  constitutional  rights  of  the 
citizen. 

The  legislature  had  in  view  the  class  of  persons  who  go 
from  place  to  place  and  temporarily  occupy  rooms  for  the 
exhibition  and  sale  of  goods,  and  enacted  the  law  in  the  ap- 
prehension that  there  was  fraud  in  such  sales.  Its  title  is, 
*'An  act  to  prevent  and  punish  fraud  in  the  sales  of  goods, 
wares  and  merchandise  at  public  or  private  sale  by  itinerant 
vendors,  and  to  regulate  such  sales."  It  seems  to  have  been 
passed  as  a  police  regulation,  though  the  local  license  fee  is 
equivalent  to  taxation  upon  the  grand  list  in  each  town  in 
which  such  license  is  taken. 

The  police  power  of  a  state  extends  beyond  the  protection 
of  health,  peace,  morals,  education  and  good  order.  It  is 
the  power  to  govern. men  and  things  within  the  limits  of  its 
dominion.  It  comprehends  all  those  general  laws  of  internal 
regulation  necessary  to  secure  peace,  good  order,  the  health 
and  comfort  of  society,  and  the  regulation  and  protection  of 
all  property  in  the  state  ;  its  power  in  these  respects  is  supreme. 
Desty  on  Taxation,  1877  and  cases  cited  ;  Cooley's  Cons.  Lim. 
704. 

''  Rights  of  y)roperly,  like  all  other  social  and  conventional 
rights,  are  subject  to  such  reasonable  limitations  in  their  en- 
joyment as  shall  prevent  them  fiom  being  injurious,  and  to 
such  reasonable  restraints  and  regulations  established  by  law, 
as  the  legislature,  under  the  governing  and  controlling  power 
vested  in  it  by  the  constitution,  may  think  necessary  and  ex- 
pedient. *  *  *  The  power  we  allude  to  is  the  police 
power,  the  power  vested  in  the  legislature  by  the  constitution 
to  make,  ordain  and  establit^h  all  manner  of  wholesome  and 
reasonable  laws,  statutes  and  ordinances,  either  with  pen- 
alties, or  without,  not  repugnant  to  the  constitution,  as  it 
shall  judge  to  be  for  the  welfare  of  the  commonwealth,  and 
of  the  subjects  of  the  same.  It  is  much  easier  to  perceive  and 
realize  the  existence  and  sources  of  this  pow-er  than  to  mark 
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its   boundaries,  or  prescribe  limits  to  its  exercise."     C.   J. 
Shaw  in  Commonwealth  v.  Alger^  7  Cush.  53. 

The  law  is  clearly  stated   by  Redfield,  C.  J.,  in  Thorfe  v. 

R.  &  B.  R.  Co,,  27  Vt.  140  : 

*«This  police  power  of  the  state  extends  to  the  pro- 
tection of  the  lives,  limbs,  health,  comfort  and  quiet  of 
all  persons,  and  the  protection  of  all  property  within 
the  state.  According  to  the  maxim,  Sic .  utere  iuo  ut 
alienum  non  laedasy  which  being  of  universal  application^ 
it  must  of  course  be  within  the  range  of  legislative  action  to 
detine  the  mode  and  manner  in  which  every  one  may  so  use 
his  own  as  not  to  injure  others." 

"  The  powers  of  the  state  to  impose  restraints  and  burdens 
upon  persons  and  property  m  conservation  and  promotion  of 
the  public  health,  good  order  and  prosperity,  is  a  power  origin- 
ally and  always  belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government  nor  directly  restrained  by  the 
Constitution  of  the  United  States,  and  essentially  exclusive." 
Wilkerson  v.  Rahiirer,  140  U.  S.  545. 

The  question  is  whether  this  law  is  within  the  scope  either 
of  the  police  or  taxing  power  of  the  state.  If  it  is  beyond 
such  scope  and  unconstitutional,  it  is  in  respect  to  the  licenses, 
or  the  special  deposit  with  the  state  treasurer,  or  the  authority 
conferred  on  the  board  of  aldermen  or  selectmen  to  grant  or 
refuse  local  licenses  according  to  their  judgment. 

Citizens  have  not  an  inherent  and  inalienable  right  to. 
acquire  and  possess  property  without  the  legislative  restraint 
of  taxation.  It  is  also  true  that  the  property  alone  is  not 
liable  to  taxation.  A  tax  may  be  asses>ed  on  the  privilege 
of  carrying  on  a  particular  business,  and  when  it  takes  this 
form  convenience  in  collecting  will  commonly  require  pay- 
ment of  a  license  foe  as  a  condition  to  the  right  to  carry  on 
the  business.  Cooley  on  Taxation,  384  et  seg,  ;  5  Wall.  472, 
U.  S.  License  Tax  Cases. 

'*  The  mode  of  levying,  as  well  as  the  right  of  imposing 
taxes,  is  completely  and  exclusively  within  the  legislative 
power,  which,  it  is  to  be  presumed,  will  always  be  exercised 
WMth  an  equal   regard   to   the   security   of  the   pul)lic  and  in- 


Digitized  by  VjOOQIC 


628  STATE  V.  HARRINGTON.  [_6S 

dividual  rights  and  convenience."  Cowlcs  v.  Brittain^  2 
Hawks  (N.  C.)  204. 

Judge  Cooley  remarked  in  Touugbloodw,  Sexton^  ^2  Mich. 
460,  that  while  a  statute  might  have  revenue  for  one  object, 
the  exercise  of  the  police  power  of  the  state  might  be  another. 
So  if  this  law  were  to  be  considered  as  a  mere  revenue  law  it 
must  be  in  the  light  of  the  settled  rule,  as  laid  down  by  all 
writers  upon  taxation,  that  everything  to  which  the  legislative 
power  extends  may  be  the  subject  of  taxation,  whether  it  be 
person,  property,  franchise,  privilege,  occupation  or  right ; 
that  not  only  is  the  power  unlimited  in  its  reach  as  to  subjects, 
but  in  its  very  nature  it  acknowledges  no  limits,  and  may  be 
carried  to  any  extent  which  the  government  may  find  ex- 
pedient. It  may  therefore  be  employed  again  and  again  uj)on 
the  same  subjects,  even  to  the  extent  of  exhaustion  and  de- 
struction, and  thus  become  in  its  exercise  a  power  to  destroy. 
Cooley  on  Taxation,  384,  and  cases  cited  in  notes ;  Nathan 
V.  Louisiana y  8  How.  73,  License  Tax  Cases,  supra ;  Union 
Pac.  /?.  R,  Co.  V.  Pcnistouy  13  Wall.  5  ;  New  Orleans  v. 
Telephone  Co,,  8  Am.  St.  R.  508. 

No  employment  is  exempt  from  taxation.  The  state  has  an 
undoubted  right  to  determine  what  employments  shall  be  per- 
mitted, and  to  forbid  those  which  are  deemed  prejudicial  to 
the  public  good.  Rules  for  the  conduct  of  the  most  necessary 
and  common  occupations  are  proscribed  when  from  their 
nature  they  afford  peculiar  o[)[)ortunities  for  imposition  and 
fraud.  The  state  has  authority  to  make  extensive  and  varied 
regulations  as  to  the  lime,  mode  and  circumstances  in  and 
under  which  i)arties  shall  aSvsert,  enjoy,  or  exercise  their  rights 
without  coming  in  conflict  with  any  of  those  conv««titutional 
princi])les  which  are  established  for  the  protection  of  private 
rights  or  private  property.     Cooley's  Cons.  Lini.,  742  et  seg. 

That  all  occupations  may  be  taxed,  when  no  restraints  are 
imposed  by  the  constitution,  is  settled  beyond  controversy. 
It  is  no  valid  objection  to  a  tax  on  business  that  its  operation 
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will  not  be  uniform ;  but  it  must  operate  uniformly  upon  each 
class  taxed.     Cooley's  Cons.  Lim.,  609,  note. 

A  license  tax  cannot  be  deemed  unequal  because  reachinor 
one  occupation  only,  if  it  reaches  all  who  follow  that  occupa- 
tion. *  *  *  It  would  be  only  when  individuals  of  the 
class  were  singled  out  for  exemption,  that  the  inequality  would 
be  manifest.  Cooley  on  Taxation,  128.  It  was  said  by  Judge 
Cooley  in  Youngblood  v.  Sexton ^  suj)ra^  that  occupation 
taxes  are  no  violation  of  the  rule  of  uniformity.  Worth  v. 
R.  R.  Co,.  89  N.  C.  301. 

Desty  on  Taxation,  1383,  says:  *' Municipal  corporations 
may  tax  a  business  or  occupation  of  one  class  and  omit  to  tax 
that  of  another  class ;  and  may  classify  merchants,  and  tax 
each  class  in  its  discretion ;  but  a  tax  on  any  occupation  must 
reach  all  who  follow  it,  all  of  a  class  of  persons  or  things." 

The  court  said  in  Ficklin  v.  Taxing  Dist.  Shelby  County ^ 
145  U.  S.  I,  '*  No  doubt  can  be  entertained  of  the  right  of  a 
state  legislature  to  tax  trades,  professions  and  occupations  in 
the  absence  of  inhibition  in  the  state  constitution  in  that 
regard."     *     *     * 

Quoting  again  from  Youngblood  y.  Sexton  :  *'  A  particular 
business  may  be  taxed,  while  others  are  spared,  not  only  be- 
cause for  any  reason  it  can  best  bear  the  burden,  but  also 
because  such  surroundings  attach  themselves  to  the  business 
taxed  as  to  render  the  discouragement  and  discipline  of  heavy 
taxation  wise  and  politic."  He  instanced  the  taxing  of  state 
banks  out  of  existence,  which  was  sanctioned  in  Veasie  Bank 
V.  FennOy  8  Wall.  533. 

It  is  laid  down  in  2  Dill.  Mun.  Cor.,  s.  793,  that  the  usual 
provisions  in  the  constitutions  of  the  different  states  con- 
cerning taxation  do  not  prohibit  the  legislatures  from  imposing, 
or  authorizing  mimicipal  corporations  to  impose  taxes  upon 
trades,  special  professions  and  occupations,  and  that  authority 
to  tax  all  persons  exercising  any  profession  may  be  executed 
to  the  extent  of  taxing  each  member  of  a  firm  separately. 

The  right  of  the  legislature  to  impose  a  license  tax  upon 
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peddlers  was  recognized  in  Stale  v.  Hodgdon^  41  Vt,  139, 
and  State  v.  Pratt ^  59  Vt.  560.  In  the  latter  case  that  part 
of  s.  3951,  R.  L.,  which  required  a  license  of  a  person 
peddling  tea  of  foreign  growth,  was  held  in  conflict  with  the 
federal  constitution  as  attempting  to  regulate  commerce  be- 
tween the  states. 

"The  legislature,  if  it  does  not  make  discriminations  in 
violation  of  the  state  constitution,  may  authorize  municipal 
^corporations  to  tax  transient  traders  or  itinerant  dealers  and 
peddlers ;  and  such  tax  is  not  in  violation  of  the  constitution 
of  the  United  States,  although  the  property  be  brought  from 
another  state;  provided,  it  must  be  added,  it  does  not  unlaw- 
fully discriminate  in  favor  of  the  resident  and  against  the  non- 
resident citizen."  Dill.  Mun.  Cor.  744;  Wards,  Mary^ 
land ^  12  Wall.  418;  Walton  w.  Missouri^  ^\  U.  S.  275; 
Webber  v.  Virginia^  103  U.  S.,  344,  and  numerous  other 
cases  cited  in  note. 

It  was  held  in  Roby  v.  Wilmington^  8  Ired.  Law,  250, 
that  a  license  may  be  imposed  on  all  transient  persons  keep- 
ing *'  stores"  in  the  town,  imposing  it  as  a  police  regulation, 
though  called  a  tax  in  the  statute. 

State^  ex  reL  Toi^  v.  French^  (Mont.)  and  State  v. 
Wheelocky  i}'^-),  30  L.  R.  A.  415,  429,  have  exhaustive  and 
valuable  notes  upon  this  subject.  In  the  former  case  the 
question  was  whether  imposing  the  payment  of  license  fees 
upon  laundrymen  violated  the  uniformity  clause  in  the  state 
constitution  in  respect  to  taxation.  It  was  held  that  a  license 
fee  was  not  a  tax  within  the  constitutional  restrictions.  In  the 
latter  case  a  license  fee  of  $100  per  annum,  charged  itinerant 
vendors  of  drugs,  who  professed  to  cure  or  treat  all  diseases, 
was  held  reasonable,  and  not  an  unconstitutional  interference 
with  interstate  commerce,  though  the  drugs  were  in  original 
packages  brought  from  other  states. 

In  the  annotations  to  these  cases  these  general  rules  are 
deduced:  that  '*  The  i)Ower  of  a  sovereign  state  to  fix  license 
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fees  at  such  figures  as  it  may  see  fit  would  appear  to  be  un- 
limited except  in  cases  in  which  its  exercise  would  conflict 
with  some  constitutional  provision."     *     •     * 

That  *'  statutory  and  charter  restrictions  upon  the  power  to 
tax,  like  constitutional  ones,  do  not  apply  to  license  fees  re- 
quired for  the  purpose  of  regulation."  Among  the  notes  of 
cited  cases  are  the  following: 

The  legislature  of  a  state  may  impose  such  license  taxes 
upon  privileges  as  it  may  choose.  Columbia  v.  Beasly^  i 
Humph.  232,  34  Am.  Dec.  646. 

And  it  may,  in  regulating  any  matter  \vhich  is  a  proper  sub- 
ject for  the  police  power,  impose  such  sums  for  licenses  as 
will  operate  as  a  partial  restraint  on  the  business  or  on  the 
keeping  of  a  particular  kind  of  property.  Tenney  v.  Lenz^ 
16  Wis.  566. 

And  a  requirement  of  a  license  fee  from  peddlers,  classi- 
fying them  as  foot  peddlers,  peddlers  with  one-horse  cart  or 
wagon,  and  peddlers  with  two-horse  cart  or  wagon,  charging 
a  difierent  rate  for  each,  is  a  police  requirement  and  a  valid 
exercise  of  a  power  to  regulate,  and  not  in  conflict  with  a  con- 
stitutional I'equirement  of  uniformity  of  taxation  upon  all  of  a 
class.     Kneeland  v.  Pittsburf^h  (Pa.),  10  Cent.  Rep.  421. 

The  constitutional  requirement  as  to  uniformity  of  taxation 
does  not  prevent  a  munici[)ality  from  discriminating  in  fixing 
rates  for  licenses  for  the  transaction  of  different  classes  of 
business,  and  imposing  a  higher  rate  upon  one  class  than  upon 
another.     Ex  f  arte  Hurl.  49  Cal.  557. 

A  license  tax  upon  different  industries,  varying  in  amount 
upon  each,  but  being  the  same  upon  the  subjects  of  the  same 
class,  is  not  unconstitutional  for  want  of  uniformity.  Hadtner 
V.   Williamsport,  15  VV.  N.  C.  138. 

And  a  license  tax  imposed  by  a  municipality,  endowed  with 
discretion  on  the  subject,  will  not  be  declared  unreasonable  by 
the  courts  merely  because  they  deem  it  unwisely  large. 
Cooper  V.  District  of  Columbia^  4  MacArth.  250. 
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And  when  the  legislature  confers  upon  a  municipal  corpor- 
ation the  power  to  pass  ordinances  of  a  special  and  defined 
character,  if  the  power  thus  delegated  be  not  in  conflict  with 
the  constitution,  an  ordinance  passed  in  pursuance  thereof 
cannot  be  impeached  as  invalid  because  it  would  have  been 
regarded  as  unreasonable  if  it  had  been  passed  under  the  in- 
cidental powers  of  the  cor[)oration  or  under  a  grant  of  power 
general  in  its  nature.     Ex  parte  Chin  Yan,  60  Cal.  78. 

So,  a  license  fee  of  $200,  imposed  upon  the  business  of 
vending  butcher's  nieats,  is  not  unauthorized,  oppressive,  or 
in  restraint  of  trade,  when  required  under  a  statute  empower- 
ing municipalities  to  fix  the  fee  for  licenses  at  from  $5  to  $500. 
St.  Paulv.  Colter,  12  Minn.  41,  90  Am.  Dec.  278. 

Cases  are  cited  in  these  notes  where  municipal  ordinances 
have  been  held  unconstitutional  and  void  on  account  of  the 
excessive  amount  of  license  fees  imposed,  but  few,  if  any  cases 
are  cited  where  statutes  have  been  declared  unconstitutional 
for  this  reason. 

The  imposition  of  license  taxes  is,  upon  abundant  authority, 
within  the  constitutional  authority  of  the  legislature,  though 
it  may  interfere,  as  the  payment  of  all  taxes  directly  does, 
with  the  acquisition  of  property.  The  law  is  not  a  *' class" 
law,  for  all  persons  of  the  class  of  itinerant  vendors,  whether 
resident,  or  non-resident,  are  subject  alike  to  its  require- 
ments. Peddlers,  hawkers  and  drummers  are  not  of  this 
class.  The  occupation  of  itinerant  vendors,  from  the  manner 
in  which  it  is  conducted,  is  as  distinct  from  that  of  resident 
ventlors  as  is  that  of  peddlers  and  auctioneers.  It  imposes  no 
burden  upon  interstate  commerce,  as  the  occupation  licensed 
is  not  directly  concerned  therein.  It  makes  no  discrimination 
between  our  own  citizens  and  citizens  of  other  states,  and 
therefore  does  not  violate  the  command  of  the  federal  consti- 
tution that,  **  no  state  shall  make  or  enforce  any  laws  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States."     The  law  could  not  be  deemed  oppressive  in 
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respect  to  licenses  if  only  the  state  and  one  local  license  fee 
were  required  for  the  year;  hut  it  must  be  remembered  that 
each  local  license  fee  is  for  the  privilege  of  doing  business  in 
the  town  in  which  it  is  payable. 

The  money  deposited  with  the  .state  treasurer  is  returnable 
to  the  licensee  upon  his  surrender  of  the  license,  less  the 
amount  of  fines  that  may  have  been  impos^ed  and  costs,  so  it 
cannot  be  held  that  he  is  deprived  of  property  without  due 
process  of  law.  The  requirement  of  this  deposit  is  not  more 
oppressive  than  a  requirement  of  a  statute  of  Illinois,  that 
operators  of  butter  and  cheese  factories  on  the  co-operative 
plan  shall  file  with  the  circuit  clerk  a  bond  in  the  sum  of 
$6,000,  with  two  sureties,  conditioned  that  the  company  shall 
make  monthly  statements  of  the  amount  of  the  product  and 
sales,  prices  received  and  dividends  earned.  This  was  held  to 
be  a  proper  exercise  of  police  power ;  that  the  fact  that  the  law 
regulates  trade,  or  in  some  degree  operates  as  a  restraint  upon 
trade  does  not  render  it  obnoxious  to  any  constitutional  pro- 
vision ;  that  a  statute  is  not  subject  to  the  objection  that  it  is 
not  general  because  it  applies  to  a  class  of  persons,  if  it  applies 
to  all  persons  similarly  engaged. 

An  ordinance  oi  the  city  of  Chicago  which  requires 
auctioneers  to  pay  an  annual  license  fee  of  $200,  and  to  give 
a  bond  in  the  penal  sum  of  $1,000,  with  two  sureties,  to  be 
approved  by  the  mayor,  conditioned  for  the  due  observance 
of  the  ordinance,  was  held  reasonable  and  valid  as  a  police 
regulation.      Wiggins  v.  Chicago,  68  111.  369. 

The  statute  of  a  state  relating  to  oleomargarine,  its  manu- 
facture and  sale,  was  held  to  belong  to  the  police  power  of 
the  state  for  the  prevention  of  fraud  in  Powell  v.  PcnnsyU 
vania^  127  U.  S.  678.  See  notes  to  State  v.  Goodwill^  26 
Am.  St.  R.  870. 

Our  statute  is  nearly  an  exact  transcript  of  the  Massachu- 
setts act  of  1890 ;  the  only  material  difference  is  that  under 
the  latter  the  city  or  town  clerk,  on  application,  after  ascer- 
taining the  value  of  the  stock  of  goods  and  the  amount  to  be 
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paid  for  the  license  according  to  the  rate  of  the  last  preceding 
tax  levy  in  his  city  or  town,  ** shall  issue"  a  license  upon 
payment  to  him  of  the  amount  so  ascertained.  The  Supreme 
Court,  in  Commonwealth  v.  Crowell^  156  Mass.  215,  upheld 
the  law  as  a  proper  police  regulation. 

Connecticut  has  a  statute  providing  that  city  and  town 
authorities  may  issue  licenses  to  such  persons  as  they  find 
proper  to  engage  in  a  temporary  or  transient  business,  for 
the  sale  of  goods,  wares  and  merchandise,  for  a  term  not  ex- 
ceeding a  year,  on  the  applicant  paying  a  fee  not  less  than 
$1,  nor  more  than  $100,  as  the  authorities  may  direct, 
except  in  the  sale  of  farm  and  sea  products,  making  it  amis- 
demeanor  to  engage  in  such  business  without  a  license.  The 
Supreme  Court,  in  State  v.  Conlon^  33  Alt.  R.  519,  declared 
the  act  void  because,  as  it  said,  '*  it  permits  the  local 
authority  to  grant  a  license  to  one  and  to  refuse  it  to  another, 
in  pursuance  of  a  discretion  unguided  and  unrestrained  by 
law,"  and  ♦  *  *  <*  the  absolute  power  to  fix  the  license 
fee  at  $1,  for  one  year,  or  $100  for  one  day,"  thus  making 
it  nominal  or  prohibitive  at  pleasure.  Tick  Wo  v.  Hopkins^ 
118  U.  S.  356,  is  authority  for  this  holding,  though  it  is  not 
cited  in  the  opinion.  In  that  case  an  ordinance  conferred 
upon  supervisors  arbitrary  power,  at  their  own  will  and 
without  the  exercise  of  discretion  in  the  legal  sense  of  the 
term,  to  give  or  withhold  consent  to  the  carrying  on  of 
laundry  business,  within  the  limits  of  the  city  and  county  of 
San  Francisco,  and  make  it  unlawful  to  carry  on  such  busi- 
ness without  such  consent.  This  was  held  unconstitutional. 
The  court  said  that,  "  the  very  idea  that  one  man  may  be 
compelled  to  hold  his  life,  or  the  means  of  living,  or  any 
material  right  essential  to  the  enjoyment  of  life,  at  the  mere 
will  of  another,  seems  to  be  intolerable  in  any  country 
where  freedom  prevails."     *     *     * 

The  Connecticut  court  states  the  general  rule  that,  '*  The 
legislature  has  power  to  require  a  license  for  the  transaction 
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of  any  business,  either  for  the  purpose  of  raising  a  revenue, 
or  for  the  purpose  of  regulating  the  conduct  of  such  busi- 
ness as  public  interests  may  demand.'*  It  admits  the  power 
in  the  legislature,  **  first,  to  regulate  the  conduct  of  all  busi- 
ness, or  of  any  particular  business,  harmless  in  its  nature, 
and  which  every  citizen  has  the  right  to  carry  on ;  and, 
second,  to  regulate,  even  to  the  extent  of  prohibition,  any 
business  in  its  nature  injurious  to  the  public."  But  the  court 
says  that  *  «  *  «« the  exercise  of  that  power  in  the  two 
cases  is  governed  by  different  principles.  In  the  latter  case 
the  controlling  object  is  giving  to  the  public  that  protection, 
from  danger  which  the  state  is  bound  to  give,  and  ordinarily 
the  legislature  must  be  the  judge  of  the  degree  of  danger 
and  of  the  required  protection.  It  may  restrict  the  business 
by  requiring  large  fees,  or  by  other  protective  regulations." 
The  court  makes  the  point  that  the  act  draws  no  line  of  dis- 
tinction except  between  a  business  that  is  temporary  and  a 
business  that  is  not  temporary,  without  defining  the  former 
or  showing  that  it  is  more  dangerous  to  the  public  than  the 
latter.  The  information  was  for  the  sale  of  boots  and  shoes 
without  license,  and  the  court  construed  the  act  to  deal  with 
temporary  or  transient  business  for  the  purpose  of  regulating 
an  ordinary  and  lawful  business  in  which  all  citizens  have  a 
right  to  engage,  and  held  the  act  to  be  in  violation  of  the 
Bill  of  Rights,  s.  i,  declaring  all  men  equal  in  rights,  and 
that  no  man  or  set  of  men  are  entitled  to  exclusive  privileges, 
which  is  substantially  like  the  constitutional  provision  of 
Massachusetts  and  of  this  state. 

The  court  conceded  the  full  legislative  power  to  license 
and  regulate  a  lawful  business,  as  well  as  a  business  which 
in  its  nature  is  dangerous  to  the  public,  though  its  regula- 
tions must  be  governed  by  different  principles  in  the  two 
cases;  therefore,  had  the  Connecticut  statute,  like  ours,  de- 
fined "temporary  or  transient  business,"  granted  no  ex- 
clusive privileges  to   any  persons  of  the  class  of  transient 
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dealers,  and  referred  the  granting  of  licenses  to  the  legal 
discretion  instead  of  the  mere  caprice  of  the  local  authorities, 
possibly  it  might  have  been  held  constitutional.  At  all  events 
that  statute  differs  from  ours  in  important  particulars. 

Section  6  provides  that  upon  such  vendor's  filing  his  sworn 
application,  depositing  $500  and  paying  $25  the  state  treas- 
urer sAa/l  issue  a  license  to  him,  and  s.  9  provides  that  the 
city  or  town  clerk,  when  authorized  by  said  board  and  upon 
payment  of  the  license  fee,  s/iall  issue  a  license,  but  it  pro- 
vides, that  though  such  vendor  has  complied  with  every  re- 
quirement of  the  law  down  to  the  time  the  aldermen  or 
selectmen  '*  act  upon  such  application,"  they  may  then  re- 
fuse the  license  if  in  their  judgment  it  should  not  be  granted. 

The  act  does  not  confer  upon  this  board  authority  to  grant 
or  refuse  licenses  at  their  mere  option,  as  in  I7ck  Wo  v. 
Hopkins y  and  in  State  v.  Conlon^  supra.  Here  the  board 
are  required  to  act  forthwith  upon  the  application  and  to 
exercise  their  judgment  whether  a  license  should  or  should 
not  be  granted.  If  they  should  refuse  to  act  in  any  case 
they  could  doubtless  be  moved  by  mandamus.  When  they 
have  acted  and  passed  their  judgment  upon  the  application, 
resort  to  mandamus  cannot  be  had  because  they  are  invested 
with  quasi  judicial  power,  and  the  legal  presumption  is  that 
they  have  acted  judiciously. 

No  point  is  made  in  the  respondent's  brief  that  it  is  not 
competent  to  leave  the  granting  of  licenses  to  the  judgment 
of  the  board  of  aldermen  or  selectmen.  Discretion  should 
be  reposed  in  some  person,  otherwise  books,  pictures  and 
other  merchandise  of  an  immoral  character  might  be  offered 
for  sale. 

Whether  there  is  reason  to  apprehend  that  vendors  who 
go  about  from  place  to  place,  disposing  of  goods  by  auction 
and  private  sale,  will  deceive  and  defraud  the  public  as  to 
the  quality  of  the  goods  sold,  the  legislature,  as  was  said  by 
the  court  in  State  v.  Conlon^  must  be  the  judge. 
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It  must  be  conceded  that  the  requirements  of  this  law  are 
oppressive  upon  the  class  of  persons  known  as  itinerant 
vendors,  in  respect  to  the  deposit  of  $500  and  in  the  pay- 
ment of  a  license  fee  in  each  town  where  business  is  trans- 
acted. But  the  question  is  not  whether  the  law  is  oppressive 
or  unjust,  but  whether  it  contravenes  any  provision  of  the 
state  or  federal  constitution.  If  it  does  not,  the  court  has  no 
right  to  declare  the  act  void,  for  the  constitution  alone  is  the 
boundary  of  the  power  of  Ihe  legislature.  Cooley's  Cons. 
Lim.  10,  says : 

'*  The  government  of  the  United  States  is  one  of  enumer- 
ated powers,  the  national  constitution  being  the  instrument 
which  specifies  them,  and  in  which  authority  should  be  found 
for  the  exercise  of  any  power  which  the  national  govern- 
ment assumes  to  possess.  In  this  respect  it  differs  from  the 
constitutions  of  the  several  states,  which  are  not  grants  of 
powers  to  the  states,  but  which  apportion  and  impose  re- 
strictions upon  the  powers  which  the  states  inherently 
possess." 

It  is  not  sufficient  to  say  that  the  law  violates  the  spirit  of 
the  constitution. 

**  Courts  are  not  at  liberty  to  declare  a  statute  unconstitu- 
tional because,  in  their  opinion,  it  is  opposed  to  a  spirit  sup- 
posed to  pervade  the  constitution  but  which  is  not  expressed 
in  words ;  nor  because  it  is  opposed  to  the  fundamental 
principles  of  republican  government  unless  these  principles 
are  placed  by  the  constitution  beyond  legislative  encroach- 
ment."    Stale  V.  Corbett^  24  L.  R.  A.  500   (Minn.). 

It  was  said  in  Toungblood  v.  Sexton^  that  courts  cannot 
annul  tax  laws  because  of  their  operating  unequally  and  un- 
justly ;  that  if  they  could,  they  might  defeat  all  taxation. 
See  Cooley's  Cons.  Lim.  200,  587,  706  and  notes. 

We  are  unable  to  find  that  the  law  in  question,  as  a  police 
regulation,  .is  in  contravention  of  any  constitutionjil  pro- 
vision. 

We  have  incidentally  considered  the  authority  of  the  legis- 
lature in  respect  to  taxation,  but  it  will  be  borne  in  mind 
that  this  law  imposes  a  license  fee  and  not  a  tax.     The  dis- 
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tinction  will  also  be  observed  between  the  cases  where 
license  fees  have  been  imposed  by  municipal  ordinances 
without  charter  or  other  legislative  authority  and  those 
where  such  fees  are  imposed  by  the  state  through  legislative 
enactment.  In  the  latter  case,  the  reasonableness  of  the 
fees  in  respect  to  their  amount  must  be  left  with  the  sovereign 
state. 

TAe  judgment  overruling  the  demurrer  and  adjudging 
the  information,  sufficient  is  affirmed.  The  judgment  that 
the  respondent  is  guilty  is  pro  forma  reversed  and  cause 
remanded. 

Taft,  J.,  dissents. 
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IN  RE  HANNAH  B.  PIERCE'S  ESTATE, 

DON  C.  POLLARD,  ADMR. 

HANNAH  B.  PIERCE,  APT. 

BURTON  B.  PIERCE,  ADMR. 

SAMUEL  B.  PIERCE,  APPEE. 


January  Term,  1896. 


Guardian  and  zuard.     Evidence  to  show  funds  paid  over. 

Guardian  may  be  charged  rental   for  ward^s     estate. 

jVo  compensation   allowed  if  no  account  is  kept. 

Guardian   cannot  mortgage  ward's  estate  to 

secure  personal  debt. 


The  question  bein<»  whether  the  guardian  had  paid  over  the 
funds  of  his  infant  ward,  it  is  competent  to  show,  upon  a 
trial  thirty  years  after  the  ward  became  of  age,  and  when 
both  the  w^ard  and  guardian  are  dead,  that  the  financial 
condition  of  the  ward  was  such,  and  that  the  transactions 
between  the  ward  and  guardian  were  such  at  about  the  time 
he  attained  his  majority  as  to  render  it  probable  that  he 
would  demand  and  receive,  and  that  he  did  receive  the 
amount  his  due. 

If  a  decree  of  the  probate  court  adjudging  the  estate  of  the 
guardian  liable  to  the  estate  of  the  ward  had  been  obtained 
by  the  administrator  of  the  ward,  it  was  competent  for  the 
administrator  of  the  guardian  to  show  that  this  decree  had 
been  appealed  frr)m,  and  that  the  sums  upon  which  the 
decree  was  based  had  in  fact  been  paid. 

Where  it  appears  that  a  son  has  occupied  a  house  upon  his 
mother's  farm,  rendtred  certain  stM vices  about  the  carrying 
on  of  ttie  farm,  and  received  certain  of  the  products  of  the 
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farm,  and  where  the  commissioner  finds  that  at  a  certain 
time  neither  party  was  indebjled  to  the  other  by  reason  of 
these  transactions,  it  is  immaterial  what  services  were  ren- 
dered or  what  products  were  received. 

4.  Upon  the  recommittal  of  a  report  for  hearing  upon  a  par- 

ticular subject,  and  no  other,  it  is  not  reversible  error  if  the 
commissioner  receives  testimony  relevant  to  some  other 
subject,  provided  his  previous  decision  upon  that  subject  is 
not  changed  by  the  testimony. 

5.  It  is  permissible  to  show   that  what  purported  on  the  face  of 

the  deed  to  be  a  sale  and  conveyance  of  the  ward's  real 
estate  was  in  fact  a  transaction  to  secure  by  mortgage  a 
personal  debt  of  the  guardian. 

6.  In  this  case  the  guardian's  account  should  be  stated  upon  the 

theory  that  the  title  to  this  real  estate,  which  he  continues 
to  occupy  afterwards,  remains  in  the  ward. 

7.  Where  the  guardian  takes  possession  of  the  ward's  real  estate, 

keeps  and  manages  the  same,  receiving  all  the  rents  and 
profits,  keeping  no  account  whatever  of  what  he  receives, 
it  is  proper  to  charge  him  with  a  sum  equal  to  a  fair  rental 
value  of  the  same. 

8.  The  administrator  of  the  guardian  should  be  allowed  nothing 

for  the  care  of  ward's  estate  subsequent  to  the  appointment 
of  an  administrator  upon  her  estate,  although  the  probate 
court  may  have  directed  him  to  take  charge  of  said  estate. 

9.  The  finding  of  the  commissioner  that  there  was  nothing  due 

between  Hannah  B.  and  Samuel  B.  at  the  time'he  was  ap- 
pointed as  her  guardian  in  1888,  conclusively  determines 
that  neither  party  can  recover  in  respect  to  the  note  and 
two  receipts  which  were  outlawed  upon  their  face  at  that 
time. 

10.  A  guardian   who   takes  possession  of  the  estate  of  his  ward 

and  keeps  no  account  of  his  receipts  and  disbursements, 
and  thereby  renders  it  impossible  to  make  a  statement  of 
such  account,  is  entitled  to  nothing  for  his  own  services. 

11.  If  a  party,  upon  an  accounting  before  a  commissioner,  has 

tendered  and  tried  a  particular  issue,  he  cannot  object  for 
the  first  time  ])efore  the  supreme  court,  that  a  part  of  the 
item  ought  to  have  been  brought  before  the  probate  court 
in  another  manner. 

Appeal  from  an  order  of  the  probate  court  for  the  District 
of  Windsor.     Heard  upon  the  report  of  a  commissioner  and 
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exceptions  of  the  appellee  thereto,  at  the  May  term,  1895, 
Windsor  county,  Tapt,  J.,  presiding.  Judgment  overruling 
the  exceptions  and  in  accordance  with  the  account  as  stated 
by  the  commisQioner.     The  appellee  excepts. 

This  was  an  accounting  of  Burton  B.  Pierce,  as  adminis- 
trator of  Samuel  B.  Pierce,  settling  the  account  of  said  Samuel 
B.  as  the  guardian  of  Hannah  B.  Pierce.  The  following  are 
the  material  facts  as  reported  by  the  commissioner. 

Alanson  Pierce  died  in  185 1  and  left  by  will  his  estate, 
both  real  and  personal  to  his  wife,  the  said  Hannah  B.  Pierce. 
The  real  estate  thus  left  was  a  homestead  farm,  the  Preston 
lot  so  called,  and  about  one  hundred  and  forty  acres  of  wood 
and  pasture  land  in  Cavendish.  Alanson  and  Hannah  B.  had 
three  children;  Augusta,  born  about  1829,  Samuel  B.,  born 
^bout  1839,  and  Fernando,  whose  age  did  not  appear,  but 
who  had  married  and  deceased  before  1869,  leaving  several 
ininor  children.  Augusta  Pierce  never  married  and  died  in- 
testate December  28,  1893.  Samuel  B.  died  intestate  Jan- 
uary 5,  1894.  Hannah  B.  Pierce  died  June  23,  1892,  also 
intestate. 

After  the  death  of  her  husband  in  1851,  Hannah  B.  Pierce 
-continued  to  live  upon  the  homestead  farm  and  carried  on  and 
managed  the  same  with  so  much  success  that  in  1869  she  had 
accumulated  some  property  in  addition  to  what  was  left 
her  by  her  husband.  Augusta  Pierce  lived  with  her,  and  she 
also  took  care  of  the  minor  children  of  Fernando. 

About  the  time  Samuel  B.  became  of  age  he  married  and 
removed  to  Claremont,  N.  H.,  where  he  lived  until  the  fall 
of  1869,  when  he  came  back  to  Vermont  and  moved  into 
what  was  known  as  the  '*  Red  House"  upon  the  homestead 
farm.  There  was  also  upon  said  farm  another  house  built 
after  the  *' Red  House,"  which  was  known  as  the  ♦'White 
House,"  and  in  which  Hannah  Pierce  with  her  family  lived. 
Samuel  B.  continued  to  live  in  the  *«Red  House"  until  it  was 
42 
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destroyed  by  fire  in  1881.  At  first,  he  did  team  work  for 
various  parties  and  also  worked  to  some  extent  about  the 
farm,  receivinor  some  portion  of  the  products  of  the  farm.  He 
gradually  assumed  more  and  more  the  management  of  the 
farm,  until  in  the  year  1881  he  had  come  to  be  the  virtual 
manager  of  the  property.  His  mother  had  gradually  lost  the 
use  of  her  intellectual  faculties,  and  was  at  all  times  after 
1881  incapable  of  contracting  for  herself.  By  that  time 
Samuel  B.  had  come  to  be  treated  as  the  owner  of  the  stock 
and  personal  property  upon  the  farm,  which  he  bought  and 
sold  at  his  pleasure,  although  it  did  not  appear  that  the  same 
had  ever  been  transferred  to  him  by  his  mother. 

In  1881  the  '*Red  House"  and  the  barns  upon  the  farm  were 
destroyed  by  fire.  This  fire  was  occasioned  by  an  attempt 
upon  the  part  of  Samuel  B.  to  burn  up  a  wasp's  nest ;  and  the 
commissioner  found  that  it  was  due  to  gross  carelessness  upon 
his  part.  After  the  destruction  of  the  *'Red  House,"  Samuel 
B.  moved  into  the  *'White  House,"  where  he  continued  to  live 
with  his  mother  until  her  death.  Augusta  also  lived  with 
her  mother.  She  had  gradually  come  to  take  care  of  the 
household  aflairs  in  the  same  way  that  Samuel  B.  had  of 
matters  out  of  doors. 

About  1882  Samuel  B.  began  the  erection  of  a  neW  barn  to 
take  the  place  of  the  one  destroyed  by  fire,  and  also  moved 
the  ''White  House"  from  where  it  stood  to  another  location. 
The  commissioner  found  that  the  barn  was  constructed  on  a 
much  larger  scale  and  in  a  much  more  expensive  manner  than 
it  ought  to^have  been,  and  that  the  moving  of  the  house  was 
unnecessary.  He  further  found  in  a  subsequent  report  that 
the  barn  was  built  and  the  house  moved  by  Samuel  B.  with- 
out any  arrangement  with  his  mother,  and  without  any  inten- 
tion upon^his  part  of  charging  his  mother  anything  for  so 
doing. 

May  4,  1887,  Samuel  B.  was  appointed  guardian  of  bis 
mother,  Hannah  B.,  who  was  then  adjudged  an  insane  per- 
son.    July  II,  1887,  ^^'  obtained  a  license  from  the  probate 
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court  to  sell  the, real  estate  of  his  ward  for  the  purpose  of 
putting  the  proceeds  thereof  at  interest  or  investing  the  same 
in  stock  and  bonds.  Neither  before  or  after  his  appointment 
as  guardian  did  Samuel  B.  Pierce  keep  any  account  between 
himself  and  his  mother  showing  his  receipts  and  expenditures 
in  respect  to  her  property  and  her  care. 

In  October,  1893,  he  was  notified  to  appear  before  the  pro- 
bate court  to  settle  his  guardian  account.  He  did  appear  at 
that  time  and  said  he  thought  the  accounts  ought  to  be  called 
even.  Owing  to  the  fact  that  the  judge  could  not  be  present, 
the  matter  was  not  disposed  of  at  that  time,  and  although  he 
made  several  attempts  previous  to  his  death  to  obtain  a  hear- 
ing no  such  hearing  was  ever  had. 

At  the  hearing  before  the  commissioner  the  administrator 
of  Samuel  B.  presented  an  account  of  which  the  credit  side 
consisted  of  two  items.  Item  No.  2  was  for  the  sale  of  bank 
stock  sold  by  Samuel  B.,  as  the  commissioner  at  first  sup- 
posed, subsequently  to  his  appointment  as  guardian.  This 
item  was  credited  iu  the  account  at  its  face  value. 

Item  No.  I  was  a  credit  of  $4,000  received  from  sale  of 
real  estate.  It  appeared  that  July  18,  1887,  after  having  ob- 
tained license  from  the  probate  court  as  hereinbefore  stated, 
Samuel  B.  Pierce  conveyed  to  Augusta  Pierce  by  guardian's 
deed,  the  homestead  farm  and  the  Cavendish  pasture,  and 
that  on  the  same  day  she  conveyed  it  back  to  Samuel  B., 
who  thereafter  upon  the  same  day  conveyed  to  Gilbert  A. 
Davis  the  homestead  farm.  As  a  part  of  that  transaction, 
Samuel  B.  gave  Davis  his  note  for  $1,000,  and  Davis  gave 
Samuel  B.  a  bond  to  reeonvey  said  homestead  farm  upon  the 
payment  of  the  note.  The  master  found  that  the  transaction 
was  not  a  sale,  but  simply  a  mortgage  to  secure  the  payment 
of  Samuel  B.'s  personal  note  for  $i,ooo  to  Davis;  that  the 
title  to  the  meadow  farm  was  still  in  the  estate  of  Hannah  B., 
and  he  therefore  disallowed  the  item  of  $4,000. 

The  debit  side  of  the  guardian  account,  as  presented,  con- 
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sisted  of  several  items,  most  of  which  weue  allowed  by  the 
commissioner..  Those  that  were  not  so  allowed  were  the 
following : 

No.  I.  This  item  was  for  building  the  barns  and  moving 
the  "White  Hou.se,"  as  hereinbefore  stated,  and  it  was  dis- 
allowed by  the  commissioner  upon  the  grounds  previously 
stated. 

No.  2.  This  item  was  a  charge  of  ten  dollars  per  week 
for  the  support  of  Hannah  B.  Pierce  from  the  time  Samuel 
B.,  was  appointed  her  guardian  until  the  day  of  her  death. 
The  commissioner  found  that  her  support  furnished  during 
that  time  was  reasonably  worth  seven  dollars  per  week ;  that 
the  part  of  it  furnished  by  Samuel  B.  was  woilh  three  dollars 
per  week,  and  the  part  furnished  by  Augusta  four  dollars  per 
week,  and  he  allowed  the  estate  of  Samuel  B.  at  the  rate  of 
three  dollars  per  week. 

The  commissioner  also  found  in  his  first  and  a  subsequent 
report  that  Augusta  never  made  any  contract  with  Samuel  B. 
to  care  for  their  mother,  but  rendered  this  service  upon  her 
own  account. 

No.  9.  This  item  was  for  services  as  guardian.  It  vv^as 
disallowed  by  the  master  upon  the  ground  that,  having 
taken  all  the  property  of  his  ward  and  kept  no  account  of 
the  same,  he  was  not  entitled  to  compensation. 

No.  12.  It  appeared  that  Burton  B.  Pierce  as  adminis- 
trator of  Samuel  B.  Pierce,  took  possession  of  the  estate  of 
Hannah  B.  upon  an  order  of  the  probate  court ;  and  this 
item  was  for  services  rendered  in  the  care  of  such  real  estate 
in  pursuance  of  that  order. 

Pollard,  the  administrator  of  Hannah  B.  Pierce,  claimed 
that  after  his  appointment  he  was  entitled  to  the  possession 
of  her  real  estate,  and  that  therefore  Burton  B.  had  no  right 
to  the  possession  of  said  real  estate,  and  could  receive  no 
compensation  for  taking  charge  of  the  same.  The  commis- 
sioner disallowed  the  item  upon  that  ground. 
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It  appeared  that  Samuel  B.  sold  the  Preston  lot  in  pursu- 
ance of  the  license  obtained  as  hereinbefore  stated  for  the 
sum  of  three  hundred  and  twenty-five  dollars.  The  ap- 
pellant insisted  that  the  estate  should  stand  charged  with 
this  amount,  and  the  commissioner  so  held. 

The  appellant,  being  the  administrator  of  Hannah  B. 
Pierce,  presented  a  receipt  for  one  thousand  three  hundred 
and  sixty-three  dollars,  signed  by  Samuel  B.  Pierce,  dated 
December  12,  1869,  which  the  commissioner  disallowed. 

Burton  B.  presented  a  receipt  dated  April  14,  1866, 
signed  by  Hannah  B.  Pierce  for  the  sum  of  five  hundred 
dollars,  which  was  also  disallowed. 

The  appellant  offered  in  evidence  a  note  for  one  thousand 
three  hundred  dollars  executed  by  Samuel  B.  Pierce  to 
Hannah  B.  Pierce,  dated  April  14,  1866,  payable  on  de- 
mand.    The  commissioner  disallowed  this  also. 

From  the  time  he  was  appointed  guardian  in  1887  until 
his  death  in  1.894,  Samuel  B.  Pierce  had  the  entire  use  of 
the  homestead  farm  and  the  Cavendish  pasture.  As  before 
stated  he  kept  no  account  whatever  of  his  receipts  from  the 
same.  The  commissioner  charged  him  with  a  rental  of  one 
hundred  and  fifty  dollars  per  year. 

As  the  account  was  stated  by  the  commissioner,  there- 
fore, the  estate  of  Samuel  B.  stood  charged  with  the  cash 
received  from  the  sale  of  the  bank  stock,  with  that  received 
from  the  sale  of  the  Preston  land,  with  the  rent  of  the  farm 
after  May,  1877,  ^"^  with  the  balance  of  interest;  and  stood 
credited  with  the  support  of  his  ward  at  the  rate  of  three 
dollars  per  week  from  May,  1877,  and  with  certain  other 
items  connected  with  his  administration  as  guardian.  When 
this  report  was  filed  the  appellee  excepted  and  moved  to  re- 
commit, and  thereupon  the  court  ordered  it  recommitted  for 
the  sole  purpose  of  stating  what,  if  anything,  was  due  from 
Samuel  B.  to  Hannah  B.,  or  vice  vcrsa^  at  the  time  said 
Samuel  was  appointed  guardian  of  Hannah  B.     After  hear- 
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ing,  the  master  reported  in  that  respect  the  following  facts. 

Upon  the  death  of  his  father,  Alanson,  Hannah  B.  was 
appointed  guardian  of  Samuel  B.,  and  continued  to  act  as 
said  guardian  until  he  became  of  age.  In  1852,  that  being 
the  first  year  after  she  became  his  guardian,  she  returned 
an  inventory  to  the  probate  court,  from  which  it  appeared 
that  she  had  in  her  hands  five  hundred  and  twenty  dollars 
and  eleven  cents.  It  did  not  appear  from  the  records  of  the 
probate  court  that  she  had  ever  settled  her  account  as 
guardian  or  that  she  had  ever  paid  over  this  or  any  other 
sum  to  the  said  Samuel  B. 

August  8,  1895,  Pollard,  the  administrator  of  Hannah  B. 
Pierce,  was  cited  before  the  probate  court  of  Windsor  dis- 
trict on  the  application  of  Burton  B.  Pierce,  administrator 
of  Samuel  B.  Pierce,  to  settle  the  guardian  account  of  the 
said  Hannah,  as  guardian  of  the  said  Samuel,  and  such  pro- 
ceedings were  had  therein  that  it  was  adjudged  that  Hannah 
B.  Pierce's  estate  was  indebted  to  the  estate  of  Samuel  B- 
Pierceinthe  sum  of  one  thousand  eight  hundred  and  seventy- 
five  dollars  and  sixty-nine  cents.  An  appeal  was  taken  from 
the  judgment,  and  that  appeal  was  still  pending.  The  com- 
missioner found  that  in  i860,  after  becoming  of  age,  Samuel 
B.  bought  over  one  hundred  sheep  for  the  sum  of  one 
thousand  four  hundred  dollars ;  that  upon  his  return  from 
Claremont  in  1869  he  had  very  little,  if  any,  means ;  that 
the  notes  and  receipts  referred  to  in  the  commissioner's  re- 
port were  given  as  therein  stated.  It  did  not  appear  that 
Samual  B.  in  his  lifetime  had  ever  made  any  demand  upon 
his  mother  for  the  paying  of  what  might  be  due  from  her  to 
him.  The  commissioner  found  that  Samuel  B.  never  ex- 
pected to  pay  his  mother  the  note  or  the  receipt  and  never 
expected  to  receive  anything  from  her  for  his  services  and  ex- 
penses in  building  the  barn  and  moving  the  **White  House.*' 
From  all  these  facts  he  found  that  nothing  was  due  from 
the  one  to  the  other  when  Samuel  B.  was  appointed  guar- 
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dian  in  1887  and  he  accordingly  disallowed  all  items  both 
of  debt  and  credit  up  to  that  time. 

Upon  the  hearing  under  this  order  of  recommittal,  the 
commissioner  received  some  testimony  tending  to  show  that 
Samuel  B.  had  hired  Augusta  to  care  for  their  mother,  but 
the  commissioner  still  found  that  notwithstanding  said  testi- 
mony there  was  no  such  contract  between  Augusta  and 
Samuel  B. 

The  report  being  the  third  time  recommitted  to  the  com- 
missioner, it  was  made  to  appear  to  him  that  the  bank  stock 
with  which  he  had  charged  the  estate  of  Samuel  B.,  was 
sold  by  him  and  the  money  received  previous  to  the  time  he 
had  been  been  appointed  guardian  of  his  mother,  viz : 
March,  1886 ;  that  said  Samuel  B.  then  represented  that 
said  Hannah  B.  was  of  unsound  mind,  and  that  he  had  the 
-entire  charge  of  all  her  affairs ;  that  he  did  not  expect  at 
that  time  to  account  for  the  proceeds  of  this  stock.  The 
commissioner  submitted  the  question  whether  upon  this 
finding  the  amount  previously  allowed  by  him  should  be 
disallowed. 

The  appellee.  Burton  B.  Pierce,  took  various  exceptions 
to  the  report  of  the  commissioner  which  sufficiently  appear 
from  the  opinion. 

Gilbert  A.  Davis  and  W,  B.  C,  Stickney^  for  Samuel  B. 
Pierce's  estate. 

The  decision  of  the  probate  court  upon  the  guardian's 
account  was  conclusive.  Waterman  v.  Wright^  36  Vt. 
164;  Probate  Court  v.  Shison  et  aL^  23  Vt.  306 ;  Bailey  dt 
aL  V.  Bailey   et,  al,  67  Vt.  501. 

The  record  of  the  probate  court  and  the  deeds  put  in 
evidence  showed  that  the  sale  of  the  homestead  farm  to 
Davis  was  an  absolute  sale,  and  the  account  of  Samuel  B. 
should  have  been  stated  accordingly.  Wood  v.  Doanc,  20 
Vt.   612;     Rice,   Ev.     216;   Pkelp  v.  Park,  4  Vt.  488; 
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Farr  v.  Putnam^  60  Vt.  54 ;  2  Perry,  Trusts,  s.  910 ;  /?.  & 
S.  R.  R.  Co.  V.  iMiller  &  Knapp,  47  Vt.  152. 

Samuel  B.  Pierce  or  his  representative  had  a  right  to 
retain  the  estate  of  his  ward,  Hannah  B.  Pierce,  until  his 
lien  for  services  and  disbursements  was  discharged  upon 
settlement  of  his  account.  Austin  v.  Bailey^  37  Vt.  219  ;  i 
Roberts  Dig.  566-7  ;  Alexander y  Admr.y  v.  Stewart,  50  Vt. 
87  ;  Fieid  v.   Wilbur,  49  Vt.  165. 

Stickney  &  Sargent  and  W  .  E.  Johnson  for  Hannah  B. 
Pierce's  estate. 

The  pretended  sale  of  the  homestead  farm  to  Davis  was 
an  attempt  to  mortgage  the  property  of  his  ward  to  secure 
the  payment  of  his  own  debt,  and  this  a  guardian  cannot 
do.      Green  v.  Sargeant,  23  Vt.  466. 

The  appeal  from  the  decision  of  the  probate  court  as  to 
the  amount  due  from  Hannah  B.  Pierce,  as  the  guardian  of 
Samuel  B.,  vacated  that  decision.  Phobate  Court  v.  Glecd, 
35  Vt.  24 ;   Woodbury  v.    Woodbury's  Estate,  48  Vt.  94. 

The  commissioner  properly  received  testimony  to  show 
that  the  deed  to  Davis,  though  absolute  upon  its  face,  was  in 
reality  a  mortgage.  Gibson  v.  Seymour,  4  Vt.  518;  Sey- 
mour V.  DarrozL'  et  aL,  31  Vt.  131  ;  Merchant's  National 
Bank  V.  Weeks,  53  Vt.  115  ;  Rich,  Exr.  v.  Sowles,  Admr.y 
64  Vt.  411. 

The  administrator  of  Hannah  B.  Pierce  was  entitled  to 
the  possession  of  her  real  estate,  and  the  probate  court  had 
no  jurisdiction  to  direct  the  administrator  of  Samuel  B.  to 
tajce  possession  of  the  same,  nor  can  such  administrator 
now  be  allowed  compensation  for  so  doing.  Dunbar  v. 
Dunbar,  Exr,,  3  Vt.   480;  Alexander  v,  Stewart,  50  Vt. 

89. 

Inasmuch  as  Samuel  B.  kept  no  account  of  his  transac- 
tions with  his  ward,  which  renders  it  impossible  to  fairly 
state  such  account  now,  he  cannot  be  allowed  for  his  ser- 
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vices  as  guardian.     McClosky  v.    Gleason^  Admr.,  56  Vt. 
264  ;  /^e  Edmund  Hodges'  Est,,  66  Vt.  74. 

TYLER,  J.  Alanson  Pierce  died  in  the  year  185 1, 
leaving  by  will  all  his  real  and  personal  estate,  of  consider- 
able value,  to  his  wife,  Hannah  B.  Pierce,  excepting  a  legacy 
of  $600  to  each  of  his  three  children.  The  home  farm  con- 
sisted of  a  valuable  meadow  in  Weathersfield,  which  pro- 
duced from  sixty  to  seventy  tons  of  hay  annually.  The 
farm  was  well  stocked,  and  there  was  other  personal  estate. 
In  the  year  1851  Hannah  B.  was  appointed  guardian  of  her 
son,  Samuel  B.,  who  was*  then  twelve  years  old,  and  in 
March,  1852,  she  filed  in  the  probate  court  an  inventory 
showing  that  she  then  had  in  her  hands  $520.11  belonging 
to  her  ward.  The  records  do  not  show  that  she  ever  settled 
her  account  as  guardian.  She  continued  to  live  on  her 
farm  which  she  managed  successfully,  and  prior  to  1869 
increased  her  estate  besides  supporting  herself  and  family. 
She  built  a  new  house  on  the  meadow  farm  a  few  rods  dis- 
tant from  the  one  that  had  been  occupied  by  the  family.  In 
i860  Samuel  married  and  moved  to  Claremont,  N.  H., 
where  he  remainded  till  the  fall  of  1869,  when  he  returned 
to  his  mother's  farm  and  moved  into  the  old  house.  He  had 
accumulated  but  little,  if  any  property.  His  mother,  then 
seventy  years  old,  was  living  in  the  new  house,  her  family 
consisting  of  her  daughter  Augusta,  who  was  then  forty 
years  old,  and  four  children  of  her  deceased  son  Fernando. 
After  Samuel's  return  he  worked  for  himself  part  of  the  time 
and  also  assisted  in  carrying  on  the  home  farm.  His  wife 
died  in  1878,  after  which  Augusta  did  the  work  in  his  house 
with  the  assistance  of  his  children,  going  there  daily  from 
the  new  house  where  she  lived  with  and  cared  for  her  mother. 
In  1881  the  mother  became  partially  insane,  and  Samuel 
gradually  assumed  the  management  of  the  farm,  while  his 
sister  took  charge  of  the  household  affairs.  Samuel  bought 
and  sold  stock  for  the  farm  and  was  the  ostensible  owner  of 
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the  stock  and  the  manager  of  the  farm,  but  this  was  a  posi- 
tion which  he  assumed ;  it  was  not  by  virtue  of  any  contract 
with  his  mother.  In  that  year  Samuel  unintentionally,  but 
through  gross  carelessness,  set  fire  to  the  barns  and  they  were 
destroyed  with  all  their  contents,  after  which  he  moved  into 
the  new  house,  where  he  afterward  resided  with  his  mother 
and  sister.  After  the  burning  of  the  barns  he  built  a  new 
one  at  large  expense,  but  it  was  poorly  adapted  to  the  use  of 
the  farm.  The  timber  for  it  was  partly  cut  upon  the  farm 
and  partly  purchased,  and  the  neighbors  contributed  their 
assistance  in  its  construction.  Samuel  also  moved  the  new 
house  on  to  the  site  of  the  old  one,  which  work  was  wholly 
unnecessary.  He  superintended  the  building  and  moving, 
which  were  completed  in  1885.  His  mother  was  mentally 
incapable  of  assenting  to  or  dissenting  from  this  work. 
Under  his  management  her  estate  finally  became  reduced  to 
her  farm  and  household  furniture.  She  held  a  note  against 
him  dated  April  14,  1866,  for  $1,300  and  a  receipt  dated 
Dec.  12,  1869,  for  $1,362.  He  held  a  receipt  against  her 
for  $500,  dated  April  14,  1866. 

Samuel  never  kept  any  account  of  his  receipts  and  dis- 
bursements in  the  management  of  his  mother's  affairs  either 
before  or  after  his  appointment  as  guardian.  Augusta  was 
unmarried  and  lived  with  her  mother  without  any  contract 
for  or  expectation  of  compensation.  There  never  was  any 
contract  between  her  and  Samuel  in  respect  to  her  labor. 
She  was  no  more  a  member  of  his  family  than  he  was  of  hers. 

Samuel  was  appointed  guardian  of  his  mother  May  4, 
1887.  He  never  settled  his  guardianship  account.  July  18, 
1887,  as  guardian  and  under  license  from  the  probate  court, 
he  conveyed  by  deed  the  farm  and  Cavendish  pasture  to 
Augusta,  who  on  the  same  day  reconveyed  the  same  by  deed 
to  him  as  guardian.  Nothing  was  paid  as  a  consideration 
lor  either  conveyance.  On  the  same  day  Samuel  conveyed 
the  meadow  farm  by  deed  to  Gilbert  A.   Davis,   who  gave 
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him  a  bond  to  reconvey  the  same  to  him  on  the  payment  of 
his  promissory  note  to  Davis  for  $i,cxk)  which  was  Samuel's 
personal  debt.  All  the  parties  knew  about  the  deeds,  bond 
and  note.  The  transaction  was  intended  by  them  all  as  a 
mortgage.  The  license  from  the  probate  court  recited  that 
the  guardian  had  applied  for  license  to  sell  for  the  purpose 
of  ''putting  the  proceeds  at  interest  or  investing  the  same  in 
stocks  and  bonds." 

Samuel  had  all  the  products  of  the  farm  after  his  return 
in  the  fall  of  1869,  to  May,  1887,  except  to  the  amount  of 
$75  a  year  used  by  his  mother,  and  thereafter  until  the 
time  of  his  death,  Jan.  5,  1894,  he  had  the  entire  use.  The 
value  of  the  rent  from  April  i,  1870,  to  April  i,  1887, 
was  $200  a  year,  and  thereafter  until  Jan.  5,  1894,  $150  a 
year,  he  paying  the  taxes  and  making  the  ordinary  repairs. 

In  the  year  1893  Samuel  appeared  by  request  before  the 
probate  court  to  settle  his  guardianship  account.  He  then 
stated  that  he  had  kept  no  account  and  thought  the  accounts 
ought  to  be  jumped  and  called  even. 

Hannah  died  Jan.  23,  1892,  and  the  appellant  Pollard 
was  appointed  administrator  of  her  estate  Feb.  5,  1894, 
Her  heirs  were  Samuel,  Augusta,  and  the  children  of  the 
deceased  son.  The  appellee,  Burton  B.  Pierce,  was  ap- 
pointed administrator  of  Samuel's  estate  Jan.  13,  1894,  and 
Jan.  23,  1894,  he  was  appointed  administrator  of  the  estate  of 
Augusta,  who  died  in  December,  1893,  intestate,  leaving  no 
property  other  than  her  share  in  the  estate  of  her  mother. 

On  August  8,  1895,  Hannah's  administrator  having  been 
cited  before  the  probate  court  upon  the  petition  of  Samuel's 
administrator  to  settle  Hannah's  account  as  guardian,  it  was 
adjudged  and  decreed  that  her  estate  was  indebted  to  her 
ward's  estate  in  the  sum  of  $1,875.69.  Hannah's  adminis- 
trator appealed. 

At  the  hearing  before  the  commissioner  Samuel's  admin- 
istrator presented  an  account,  as  he  claimed  it,  ol  Samuel's 
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guardianship  of  his  mother.     The  exceptions  relate  to  the 
items  of  this  account,  which  are  as  follows : 

1887.  Cr. 

June.     By  avails  of  sale  of  real  estate  of  Hannah 

B.  Pierce,         -----       $4,000  00 
By  cash  from  bank  stock,       -         -         -         272  00 


$4,272  GO 

For  payment  of  various  sums  (giving  items),  for 
material  purchased,  not  produced  on  the  tarm, 
and  for  labor  in  erecting  buildings  on  farm,  $2,135  ^^ 
For  'expense  of  support  of  ward  from  May  4, 
1887,  to  her  death,  June  23,  1892,  266  and  5-7 
weeks,  at  $10  per  week,  -  -  .  -  2,667  ^^ 
Then  follow  ten  items  for  burial  expenses,  pro- 
bate fees,  advertising,  taxes,  and  guardian's 
expense  in  rendering  account,  about  which 
there  was  no  contest  and  which  amounted  to  192  72 

For  guardian's  services  and  expenses  from  May 
4,  1887,  to  June  23,  1892,  5  years,   i    month, 
19  days,         -         -         -.-         -         -         -         325  00 
For  care  of  farm  after  death  of  Samuel  B.  Pierce, 
9  months,  under  direction  of  probate  court,  to 
September,  1894,  at  $25  per  month,  in  addi- 
tion to  products,         -----  228  00 
For  care  of  farm  after  Sept.  12,  1894,  under  di- 
rection of  probate  court,         -         -         -         -         •»*♦ 
I.     It  did  not  appear  of  record  that  Hannah   had  settled 
with  her  ward.     It  was  competent  for  the  appellant  to  show 
that  she  had  in  fact  paid  over  to  him  all  the   money  she  re- 
ceived, and  as  tending  to  show  this  evidence  was  admissible 
as  to  the  ward's  financial  condition  and   his   occasion  to  use 
money  about  the  time  he  became  of  age.     As  the  appellee 
introduced  the  decree  of  the  probate  court  as  evidence  of  the 
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indebtedness  of  Hannah's  estate  to  that  of  her  ward,  it  was 
certainly  competent  for  the  appellant  to  offer  evidence  tend- 
ing to  show  that  the  demands  upon  which  the  decree  was 
based  had  been  paid ;  also  that  the  decree  had  been  ap- 
pealed from. 

2.  From  what  has  already  been  stated  in  respect  to 
Samuel's  occupancy  of  the  farm  from  the  time  of  his  return 
to  it  in  1869  until  April,  1871,  it  is  wholly  immaterial  what 
he  furnished  his  mother  between  those  dates,  for  her  sup- 
port, besides  the  farm  products, 

3.  The  finding  that  there  was  no  occasion  to  move  the 
new  house,  that  the  cellar  could  have  been  drained,  and  that 
the  expense  incurred  in  moving  the  house  was  needless, 
covers  this  point  in  the  case. 

4.  It  is  distinctly  found  in  the  first  report  that  there 
was  no  contract  between  Samuel  and  Augusta ;  that 
there  was  no  evidence  that  she  intended  to  charge  him  or 
her  mother  for  her  services.  The  report  was  not  recom- 
mitted for  further  finding  on  this  point,  but  at  the  second 
hearing  the  appellee  was  permitted  to  introduce  some  newly 
discovered  evidence  to  the  effect  that  Samuel  was  once 
heard  to  say  in  his  sister's  presence  that  he  had  hired  her  to 
take  care  of  his  mother  and  that  Augusta  said  she  always 
had  taken  care  of  her.  Upon  considering  this  evidence  and 
the  other  evidence  in  the  case  the  commissioner  repeated 
his  former  finding  that  Samuel  did  not  hire  his  sister ;  so 
there  is  no  force  to  the  exception. 

5.  This  exception  relates  to  several  rulings  admitting  and 
excluding  evidence.  The  appellee  sought  to  justify  the  sale 
of  the  real  estate,  and  gave  credit  for  $4,000  as  the  proceeds. 
It  was  competent  for  the  appellant  to  show  the  entire  trans- 
action— the  giving  of  the  deeds,  note  and  bond,  the  purpose 
for  which  they  were  given  and  Samuel's  continued  occu- 
pancy of  the  premises — as  bearing  upon  the  question 
whether  the  transaction  was  in  fact  a  conveyance  or  was  in 
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effect  a  mortgage.     The  several  instruments  were  admissi- 
ble in  this  view. 

What  Samuel  said  to  Mr.  Davis  when  he  gave  him  the 
$1,000  note — what  he  wanted  the  money  for — was  a  declar- 
ation in  the  party's  own  favor,  the  other  party  not  being 
present,  and  was  not  admissible.  The  conversation  be- 
tween Samuel  and  Burton  B.  Pierce  and  between  the  latter 
and  Watkins  was  properly  excluded  for  the  same  reason. 

The  appellee  claimed  to  be  allowed  for  Samuel's  labor 
and  expense  in  building  the  barns.  It  was  competent  for 
the  appellant  to  show  by  the  witness  Amsden  that  the  neigh- 
bors contributed  their  assistance  in  building  the  barns  and 
moving  the  house. 

9.  The  finding  of  the  commissioner  in  respect  to  Samuel's 
management  of  his  mother's  farm  and  affairs  sufficiently  cov- 
ers the  ground  to  which  this  exception  relates.  To  have  re- 
ported more  in  detail  about  supplying  the  table  and  clothing 
for  his  mother  and  sister  would  not  have  changed  the  case 
in  its  legal  aspects. 

10.  This  exception  is  to  the  disallowance  of  the  $4,000 
item  of  credit.  The  facts  reported  show  that  the  convey- 
ance made  by  Samuel  was  in  effect  a  mortgage  to  secure  the 
payment  of  his  $1,000  note  instead  of  a  conveyance  to  raise 
money  for  investment  which  was  the  purpose  stated  in  his 
application  for  a  license.  Whether  the  conveyance  was 
valid  as  a  mortgage  we  are  not  called  upon  to  decide,  but 
it  was  not  a  conveyance  from  which  Samuel  realized  $4,000 
or  any  other  sum  with  which  to  credit  his  mother's  estate. 
In  this  view  the  return  upon  the  license,  showing  that  the 
real  estate  had  been  conveyed  for  a  different  purpose  from 
that  represented  in  the  application,  was  immaterial,  though 
it  is  one  of  the  exhibits. 

11.  The  appellee  excepts  to  the  allowance  for  rent  of  the 
farm  and  pasture  after  the  termination  of  Samuel's  guardian- 
ship of  Hannah  by  her  death,  and  insists  that  in  any  event 
too  large 'a  sum  was  allowed. 
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The  appellee  presented  Samuel's  guardian  account  to  the 
probate  court,  which  passed  upon  it  and  made  a  decree. 
An  appeal  was  taken  and  the  case  went  to  the  county  court, 
which  is  a  higher  court  of  probate,  and  was  sent  out  to  a 
commissioner.  The  appellee  there  presented  the  account^ 
containing  items  of  debt  and  credit,  "as  he  claimed  it  should 
be."  It  contained  a  charge  for  taxes  paid  in  the  year  1894, 
a  charge  for  the  appellee's  services  in  the  care  of  the  farm 
from  the  time  of  Samuel's  death  to  September  i,  1894,  and 
a  charge  for  like  services  from  that  date 'until  the  time 
of  the  trial.  The  appellant  contested  the  last  two  items  and 
others,  and  claimed  that  Hannah's  estate  should  be  credited 
with  additional  items,  among  them  the  item  for  rent.  The 
accounts  were  fully  litigated  before  the  commissioner,  but 
upon  the  filing  ot  the  report  the  appellee  excepted  to  the  al- 
lowance of  so  much  of  the  charge  for  rent  as  accrued 
after  Hannah's  death  and  the  consequent  termination  of  the 
guardianship.  The  ground  of  exception  is  not  stated  in  the 
brief,  but  it  was  argued  that  h  should  have  been  presented 
to  the  commissioner  on  Samuel's  estate.  The  appellee  by 
his  own  action  drew  these  accounts  relative  to  the  care  of 
the  farm  on  one  side  and  to  the  rent  of  it  on  the  other,  after 
the  ward's  death,  into  examination  and  adjudication  by 
the  commissioner,  and  he  cannot  now  be  heard  to  contend 
that  a  part  of  a  certain  item  should  have  been  presented 
to  commissioners  on  Samuel's  estate  and  the  jurisdiction  of 
the  probate  court  obtained  in  that  way  instead  of  the  way 
adopted  by  him. 

It  is  evident  that  the  commissioner  made  Samuel's  estate 
chargeable  with  rent  in  accordance  with  what  appeared  to 
have  been  the  value  of  the  farm  products,  especially  of  the 
hay-crop.  Samuel  had  the  products  of  the  farm  seven  sea- 
sons, which,  at  $150  a  year,  made  the  item  of  $1,050. 

14.  The  commissioner  disallowed  the  $1,300  note  given 
by  Samuel  to  Hannah,  April  14,  1866,  after  receiving  it  in 
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evidence,   and  the  appellant  took  no  exception ;  so  the  ap- 
pellee was  not  harmed  by  the  ruling. 

15.  This  was  to  the  admission  of  a  receipt  for  $1,363 
given  by  Samuel  to  his  mother  December  12,  1869.  The 
appellee,  under  the  appellant's  exception,  introduced  a  receipt 
for  $500  given  by  Hannah  to  Samuel,  April  14,  1866.  The 
commissioner  subsequently  found  upon  competent  evidence 
that  on  May  4,  1887,  when  Samuel  was  appointed  guardiaji 
of  his  mother,  there  was  nothing  due  from  either  party  to 
the  other,  so  the  exceptions  to  the  admission  of  the  receipts 
became  immaterial. 

16.  The  appellant.  Pollard,  was  appointed  administrator 
upon  Hannah  Pierce's  estate  February  5,  1894,  whereupon 
the  law  committed  the  possession  and  care  of  the  farm  and 
other  property  of  the  estate  to  him.  The  services  of  Bur- 
ton B.  Pierce  for  care  of  the  farm  as  charged  in  items  12  and 
13  were  not  claimed  to  have  been  rendered  under  any  con- 
tract with  Pollard,  administrator,  and  were  properly  disal- 
lowed. 

17.  From  the  manner  in  which  Samuel  managed  his 
ward's  estate,  as  shown  by  the  report,  he  was  entitled  to  no 
compensation  as  guardian.  J?e  /lodges^  Bstate^  66  Vt.  70, 
and  cases  cited  in  the  opinion. 

18.  Upon  the  findings  of  the  commissioner  it  is  immater- 
ial whether  the  heirs  of  Fernando  Pierce  were  of  full  age 
July  18,  1887,  or  not.  There  is  no  finding  and  no  request 
to  find  that  these  heirs  had  any  participation  in  or  knowledge 
of  Samuel's  transactions  in  the  settlement  of  his  ward's  estate, 
and  no  question  of  acquiscense  can  be  raised  as  to  them. 

The  other  exceptions  taken  by  the  appellee  at  the  trial 
were  not  insisted  upon  in  this  court. 

The  appellee  filed  four  exceptions  to  the  acceptance  of  the 
report.  As  to  the  ist  and  2nd :  We  have  discovered  no 
error  in  the  commissioner's  rulinofs  admitting  and  excludinsr 
evidence,  and  his  decision   that  there  was  nothing  due  from 
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one  party  to  the  other  at  the  time  Samuel  was  api)ointed 
guardian  is  conclusive  as  a  finding  of  fact.  Interest  was 
properly  allowed.  The  other  exceptions  we  have  already 
considered. 

At  the  second  hearing  the  commissioner  learned  that  the 
bank  stock  was  sold  by  Samuel  prior  to  May  4,  1887,  and 
after  his  mother  became  insane,  and  he  therefore  charged 
Samuel's  estate  with  the  avails.  He  states  the  account  as 
allowed  by  him  as  follows : 

The  Estate  of  Hannah  B.  Pierce, 

In  account  with 

S.  B.  Pierce,  late  guardian, 

1887.  Cr. 

Jan.   30.     By  cash  from  sale  of  bank  stock,        -     $  272  00 

July  31.      '*      '*    received  from  sale  of  Preston 

land,    ------         325  00 

1894. 

Jan.     3.     By  rents  of  real  estate  since  May  4, 

1887,  at  $150,       -         -         .         -      1,050  00 

By  balance  interest  due  Jan.  23,  1892,         147  43 

'«     May  28, 189s,         IIS  IS 


$1,909  58 
The  same, 

Dr. 
To  support  of  ward  from   May  4,  1887,  to  her 

death,  June  23,  1892,  266  5-7  weeks,  at  $3,   -    $  800  00 
(Add  ten  items  amounting  to     -         -         -         -       192  73) 


Balance  due   Hannah  B.  Pierce  estate  May  28, 

189s, $916  85 

Upon  the  facts  reported  the  note  and  receipts  were  prop- 
erly disallowed. 
43 
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Nearly  all  the  findings,  allowing  and  disallowing  items, 
were  questions  of  fact  for  the  decision  of  the  commissioner. 
As  Samuel  carried  on  the  farm  and  took  the  products  he 
was  properly*  chargeable  with  rent,  as  upon  an  implied 
promise.  The  value  of  the  rent,  and  what  was  a  reasonable 
compensation  per  week  for  the  support  of  his  ward,  in  the 
circumstances,  were  questions  of  fact. 

It  is  found  that  the  old  barns  were  burned  through  Samuel's 
fault.  Whether  for  this  reason  he  considered  it  his  dutj^  to 
replace  them  and  furnish  what  materials  and  labor  were  re- 
quired in  addition  to  what  the  farm  furnished  and  the  neigh- 
bors contributed  in  labor  and  money,  is  not  stated,  but  it  is 
found  that  he  did  not  intend  to  charge  his  mother  for  building 
the  barns  nor  for  moving  the  house.  In  the  same  connection 
it  is  found  that  he  -did  not  expect  to  pay  his  mother  his 
$1,300  note  nor  his  receipt  for  $1,360. 

As  before  stated,  whether  Hannah  had  paid  her  w^ard  the 
amount  which  she  at  one  time  held  for  him  was  a  question 
of  fact. 

Judgment  J  or  the  appellant  to  recover  %930.'/6  and  costs 
affirmed. 
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STATE  V.  IDA  BRINK  AND  GEORGE  GIBBS. 


January  Term,  1896. 


Indictment  for  adultery.     Marriage  certificate.     Descrip^ 

tion  of  persons.     By  whom  attested.      Corpus  delicti 

shown  by  circumstantial  evidence. 


1.  The  respondent  was  indicted  for  adultery  as  ''Ida  Brink,  wife 

of  S.  Brink  "  A  marriage  certificate  was  offered  showing 
a  marriage  between  Ida  Brink  and  C.  W.  Brink.  Held^ 
admissible,  it  being  left  to  the  jury  to  say  whether  the  per- 
sons described  in  the  indictment  and  certificate  were  iden- 
tical. 

2.  A  marriage  certificate  must  be  attested  by  the  official  signa- 

ture of  the  person  performing  the  ceremony. 

3.  In  prosecutions  for  the  crime  of  adultery  the  corpus  delicti 

may  be  proved  b^^  circumstantial  evidence. 

4.  That  the  respondents  lived  together  as  husband  and  wife ;  that 

they  went  to  the  house  of  a  stranger,  introduced  each  other 
as  husband  and  wife,  and  occupied  together  for  the  night  a 
room  with  but  one  bed  in  it,  is  evidence  tending  to  show 
sexual  intercourse. 

Indictment  for  adultery.  Plea,  not  guilty.  Trial  by  jury 
at  the  September  term,  1895,  Munson,  J.,  presiding.  Ver- 
dict guilty.     The  respondent  except.s. 

L.  C.  Moody  and  C.  G.  Austin  for  the  respondents. 

There  was  no  proof  of  the  corpus  delicti.  State  v.  Way^ 
6  Vt.  311  ;  State  v.  Potter,  52  Vt.  33. 

/.  JV.  Chase,  State's  Attorney,  for  the  state. 


Digitized  by  VjOOQ IC 


66o  STATE  v.  BRINK  AND  GIBBS.  [6S 

There  was  no  error  in  receiving  the  certificate  of  marriage. 
S/afe  V.  Rood^  12  Vt  396 ;  State  v.  Abbey ^  29  Vt.  60  ;  Mc^ 
^ladey.  Hatch ^  65  Vt.  482;  People  v.  Stokes^  12  Pac. 
Rep.  71 ;  State  v.  Arnold,  50  Vt.  731. 

The  corpus  del/ctim\ghl  be  shown  by  circumstantial  evidence. 
Slate  V.  Brldgman,  49  Vt.  202;  2  Greenl.  Ev.,8.  44; 
Baker  v.  6^.  iS.,  i  Pinney  641 ;  State  v.  Potter^  52  Vt. 
33;  Rice,  Grim.  Ev.,  a.  537  and  cases  cited;  Pollock  v. 
Pollock,  71  N.  Y.  137  ;  State  v.  Searle,  56  Vt.  516;  V.  S. 
ss.  5055 »  5056. 

TYLT^R,  J.  I.  It  is  alleged  in  the  indictment  that  Geo. 
Gibbs  of  •  •  •  ,ind  Ida  Brink,  wife  of  6".  Brink 
of  *  *  *  did  commit  the  crime  of  adultery. 
The  transcript  of  the  record  of  the  marriage  certificate,  which 
was  admitted  in  evidence  without  objection,  shows  the  mar- 
riage of  Ida  Culver  to  Consider  W.  Brink  by  E.  H.  Bartlett, 
a  minister  of  the  gospel.  It  is  contended  that  there  was  no 
evidence  tending  to  show  that  respondent  Ida  was  the  person 
named  in  the  certificate,  and  consequently  that  there  was  no 
pioof  of  her  marriage.  Assuming  that  she  was  the  same  per- 
son, her  husband  is  incorrectly  named  either  in  the  indictment 
or  in  the  certificate.  Evidence  tending  to  identify  S.  Brink 
and  Consider  W.  Brink  as  the  same  person  was  admissible. 
In  People  v.  Stokes,  12  Pac.  R.  71,  Cal.,  the  certificate  was 
that  John  Stokes  and  Rebecca  Gibson  were  married  to  each 
other.  A  witness  was  permitted  to  testify  that  he  was  pres- 
ent when  a  marriage  ceremony  was  performed  between  the 
respondent  and  Rachael  Gibson ;  held,  that  this  testimony 
was  admissible  as  tending  to  identify  the  parties  named  in  the 
certificate.  In  this  case  a  witness  testified  thai  he  had  been 
acquainted  with  C.  W.  Brink  twelve  or  fifteen  years,  and 
with  his  wife  a  little  more  than  a  year,  and  pointed  out  Mrs. 
Brink,  the  respondent,  as  sitting  beside  her  husband,  within 
the  bar  at  the  trial.  The  court  submitted  the  question  of 
identity  to  the  jury  as  a  question  of   fact.     There  was  evi- 
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dence  tending  to  show  that  the  man  who  sat  beside  respon- 
dent Ida  in  court  was  her  husband  and  that  his  name  was  C. 
W.  Brink.  It  was  properly  left  to  the  jury  to  say  whether 
or  not  he  was  the  same  person  called  in  the  indictment  **S. 
Brink."  The  respondents'  request  that  the  court  should  hold 
that  the  certificate  was  not  evidence  in  support  of  the  indict- 
ment was  therefore  properly  denied. 

II.  The  Gowvt  ^ro ^orma  admitted  the  co{)y  of  the  certifi- 
cate which  was  offered  to  prove  the  marriage  of  respondent 
Gibbs,  to  which  the  respondents  excepted.  The  town  clerk 
therein  certifies  to  the  nanie  and  oflScial  title  of  the  [)erson 
who  solemnized  the  marriH<re,  Init,  as  it  lacks  the  attestation 
and  official  signature  of  that  person,  it  is  fatally  defective  and 
it  was  error  to  admit  it.     State  v.  Colby ^  51  Vt.  291. 

III.  The  state's  evidence  tended  to  show  that  the  respon- 
dents were  at  Abercorn,  P.  Q.,  in  the  latter  part  of  May  and 
fore  part  of  June,  1894,  and  lived  in  the  house  of  one  Ruiter 
for  about  two  weeks ;  that  they  were  known  as  and  called  man 
and  wife  while  in  that  locality ;  that  there  was  no  other  evi- 
dence tending  to  show  adultery  while  there.  It  further 
tended  to  show  that  on  the  night  of  June  5,  1894,  they  went 
to  the  house  of  Louis  St.  Germain  in  the  town  of  Richford,  in 
this  state,  and  engaged  board  for  the  respondent  Ida  Brink 
that  she  might  work  in  the  overall  factory  at  that  place ;  that 
they  were  supposed  to  be  man  and  wife  when  application  was 
made  for  board,  and  were  called  Mr.  and  Mrs.  Gibbs  by  re- 
s[)ondent  Brink,  and  were  together  introduced  to  Mr.  St. 
Germain,  by  his  wife,  as  Mr.  and  Mrs.  Gibl)s ;  that  they 
spent  the  evening  together  at  that  house;  that  they  spoke 
about  retiring  and  were  shown  to  and  occupied  the  same 
room  in  that  house  that  night ;  that  there  was  l)ut  one  bed  in  the 
room ;  that  the  bed  had  the  appearance  the  next  morning  of 
having  been  occupied  by  two  persons ;  that  they  took  break- 
fa>t  >vilh  the  family,  after  which,  respondent  Gibbs  left  and 
did  not  return  ;  that  respondent  Brink  retained  the  room  and 
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boarded  at  the  same  place  about  two  weeks  and  worked  at  the 
iactoiy,  when  she  left  town  and  neither  of  them  returned 
afterwards ;  that  while  at  Richford  respondent  Brink  repre- 
sented herself  as  the  wife  of  respondent  Gil>bs. 

It  was  held  in  Stale  v.  Way^  6  Vt,  311,  on  trial  for  adult- 
ery, that  proof  that  the  i)arties  were  found  in  bed  together 
was  not  sufficient  to  convict  of  adultery  ;  that  in  prosecutions 
of  this  crime,  as  in  all  other??,  the  corpus  delicti  must  be 
proved  ;  that  a  i)er6()n  should  not  be  presumed  gtiilty  of  a 
crime  from  mere  oj^portunity  of  committing  it;  that  if  this 
were  permitted  there  would  be  great  danger  that  the  infer- 
ence Wt)uld  be  made  in  some  cases  without  adequate  proof. 

In  most  crimes  the  corf  us  delicti  mwy  be  estal)lished  inde- 
pendently of  the  parties  accused.  In  larceny,  burglary, 
arson  and  murder,  the  coujmis-'ion  of  the  crime  may  be  fully 
established  and  yet  the  evidence  point  lo  no  particular  person 
as  the  perpetnitor.  But  in  adultery  the  corpus  of  the  crime 
is  the  fact  of  sexual  intercourse,  and  the  crime  cannot  be 
proved  independently  of  the  persons  on  trial. 

It  is  laid  down  in  the  books  as  an  elementary  rule  that  the 
proof  of  this  crime  is  the  same,  whether  the  issue  arises  in 
an  indictment,  a  libel  for  divorce,  or  an  action  on  the  case. 
This  of  course  relates  to  the  kind  and  not  to  the  measure  of 
evidence. 

In  2  Greenl.  Ev.  s.  40/ the  rule  is  stated,  quoting  from 
Lord  Stowell  in  2  Hagg.  Con.   2,  3  : 

"That  it  is  not  necessary  to  |)rove  the  direct  fact  of  adultery, 
because  if  it  were  otherivise  there  is  not  one  case  in  a  hundred 
in  which  that  [)roof  would  be  attainable.  It  is  very  rarely, 
indeed,  thai  the  parties  are  surprised  in  the  direct 
act  of  adultery.  In  every  case,  almost,  the  fact  is  in- 
ferred from  circumstances  that  lea<l  to  it  by  fair  inference 
as  a  necessary  conclusion,  and  unless  this  were  so  held, 
no  protoction  whatever  could  ba  given  to  marital  rights. 
What  are  the  circumstances  which  lead  to  such  a  conclusion 
cannot  be  laid  down  universally,  though  many  of  them,  of  a 
more  obvious  nature  and  of  more  frequent  occurrence,  are  to 
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be  found  in  ancient  books.  At  the  same  time,  it  is  impossi- 
ble to  indicate  them  universally,  because  they  may  be  infi- 
nitely diversified  by  the  situation  and  character  of  the  par- 
ties, !)y  the  state  of  general  manners,  and  by  many  other  inci- 
dental circumstances,  apparently  slight  and  delicate  in  them- 
selves, but  which  may  have  most  important  bearings  in  deci- 
si:)ns  upon  the  particular  case.  The  only  general  rule  that 
can  be  laid  down  upon  the  subject  is,  that  the  circumstances 
must  be  such  as  would  lead  tlie  guarded  discretion  of  a  reas- 
onable and  just  man  to  the  conclusion." 
In  section  40  the  writer  says : 

**The  rule  has  been  elsewhere  more  briefly  stated  to  re- 
quire, that  there  be  swch  proximate  circumstances  proved,  as 
by  former  decisions,  or  in  their  own  nature  and  tendency, 
s.itisfy  the  legal  conviction  of  the  court  that  the  crime  has 
been  committed," 

And  cites  Pollock  v.  Pollock^  71  N.  Y.,  as  holding  that 
general  cohabitation  as  man  and  wife  excludes  the  necessity 
of  proof  of  j)articular  facts.  It  is  also  laid  down  in  the  same 
section  and  sustained  by  authorities  cited  in  the  notes,  that 
where  an  adulterous  disi)Osition  of  the  parties  has  been  estab- 
lished, the  crime  may  be  inferred  from  their  being  found  to- 
gether in  a  bed  chamber  under  circumstances  authorizing  such 
inference.  This  rule  is  recognized  in  Bish.  Mar.  &  Div. 
2d  ed.,  s.  422. 

In  I  Am.&  Eng.  Ency.,  2d  ed.,  p.  752,  the  law  is  stated  as 
follows  : 

"From  the  nature  of  the  ofience  of  adultery  it  is  not,  save 
in  exceptional  cases,  susceptible  of  direct  and  positive  proof; 
it  can  more  often  only  be  estal)lished  by  evidence  more  or 
less  circumstantial  in  its  nature. 

'*Hence,  it  is  considered  that  direct  proof  of  the  carnal  act 
is  not  necessary  ;  it  is  sufficient  to  show  circumstances  from 
which  the  jury  may  reasonably  infer  the  guilt  of  the  parties. 
So  it  has  been  held  that  the  act  of  adultery  may  be  proved  by 
evidence  that  a  man  and  woman  occupied  the  same  bed  and 
room,  undressed,  in  the  night  time,  or  even  that  they  occu- 
pied a  room  with  a  bed  in  it  most  of  the  night." 

In    the    notes    is   cited   State  v.    Green y  Kirby  87,  Conn., 
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where  the  facts  were  that  persons  suspecting  that  Green  was 
with  a  certain  woman,  went  to  the  house,  looked  in  and  saw 
Green  in  bed  with  the  woman,  and  ihat  she  turned  from 
Green  while  in  bed  undressed.  It  was  argued  for  the  respon- 
dent that  this  was  not  proof  of  the  crime  of  adultery,  but  that 
the  case  fell  under  another  statute,  which  made  it  a  crime  for 
"any  man  to  be  found  in  bed  with  another  man's  wife."  It 
was  held  by  the  whole  court  that  the  jury  were  the  judges  of 
the  weight  of  evidence  on  the  wliole  circumstances  of  1  he 
case,  and  that  though  the  i.u'isoner,  by  the  same  evidence, 
might  have  been  proceeded  against  and  convicted  under  the 
other  statute,  for  a  lower  offence,  yet  it  could  not  from  thence 
be  inferred  that  the  evidence  was  not  Sufficient  to  convict  him 
of  adultery. 

In  Com.  v.  Bowers  and  another^  I2i  Mass.  45,  the  re- 
spondents were  found  in  a  bed-room,  at  a  hotel,  about  twelve 
o'clock  at  night,  the  man  in  bed,  the  woman  not  in  bed,  with 
her  clothes  on  except  her  corset  and  shoes ;  held^  that  the 
circumstances,  unexplained,  would  warrant  the  jury  in  finding 
them  guilty  of  adultery. 

Colt,  J.,  in  Thayer  v.  Thayer,  loi  Mass.  iii,  said: 
•'The  evidence  by  which  the  act  of  adultery  is  proved  is 
seldom  direct.  The  natural  secrecy  of  the  act  makes  it  ordi- 
narily impossible  to  prove  it,  except  by  circumstantial  evi- 
dence. «  *  *  But  when  an  adulterous  disposi- 
tion is  shown  to  exist  between  the  parties  at  the  time  of  the 
alleged  act,  then  mere  opportunity,  with  comparatively 
slight  circumstances  showing  guilt,  will  be  sufficient  to 
justify  the  inference  that  criminal  intercourse  has  actually 
taken  place.  The  intent  and  disposition  of  the  parties 
towards  each  other  must  give  character  to  their  relations,  and 
can  only  be  ascertained,  as  all  moral  qualities  are,  from  the 
acts  and  declarations  of  the  parties.  It  is  true  that  the  fact 
to  be  proved  is  the  existence  of  a  criminal  disposition  at  the 
time  of  the  ju't  charged;  but  the  indications  by  which  it  is 
proved  may  extend,  and  ordinarily  do  extend,  over  a  period 
of  time  both  anterior  and  subsequent  to  it.  The  rules  which 
govern  human  conduct,   and    which    are    known  to  commcm 
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observation  and  experience,  are  to  be  applied  in  these  cases, 
as  in  all  other  investigations  of  fact." 

He  further  said  that  when  an  adulterous  disposition  is  once 
shown  to  exist  between  two  j)ers<jns,  a  strong  inference  arises 
that  it  will  have  continuance :  that  the  rule  is,  that  a  condi- 
tion once  proved  to  exist  is  presumed  to  have  continuance  till 
the  contrary  be  shown. 

It  is  in  this  view  that  the  rule  is  generally  stated,  that  an 
adulterous  disposition  being  proved  to  exist  between  the 
parties,  and  an  opportunity  being  shown  for  them  to  commit 
the  crime,  the  fact  may  l)e  inferred,  if  the  circumstances  are 
such  t\s  to  lead  the  guarded  discretion  of  a  reasonable  and 
just  man  to  the  conclusion  of  guilt.  See  State  v.  Brecht^  41 
Minn.  50;  State  y.  Ean^  Iowa,  58  N.  W.  898;  People  v. 
Gtrdlery  65  Mich.  68,  cited  in  i  Am.   and  Eng.  Ency.  753. 

It  was  held  in  Com.  v.  Clifford^  145  Mass.  97,  that, 

*'If  a  married  man  is  found  with  a  woman  not  his  wife  in  a 
room  with  a  bed  in  it,  and  stays  through  the  night  with  her 
there  it  is  sufficient  to  warrant  a  finding  of  adultery  against 
him." 

A  familiar  instance  given  in  the  books  of  the  competency 
of  circumstantial  evidence  to  prove  this  crime  is  that  of  a 
married  man  visiting  a  brothel  and  remaining  for  some  time 
alone  in  a  room  with  a  common  prostitute  ;  another,  that  of  a 
woman  going  to  such  a  place  with  a  man.  2  Greenl.  Ev., 
s.  43.  The  birth  of  children  to  a  married  woman  whose 
husband  is  living  and  proof  of  his  non-intercourse,  is  always 
proof  of  the  corpus  delicti ;  so  it  is  not  necessary  that  parties 
be  detected  in  the  act. 

In  State  v.  Hart^  Iowa,  64  N.  W.  278,  the  charge  of 
the  court  was : 

'*  You  are  instructed,  in  cases  of  this  kind,  that  it  is  not 
necessary  to  prove  the  direct  fact  of  adultery  by  the  evidence 
of  witnesses  who  can  testify  from  personal  knowledge  of  the 
actual  fact  of  adulterous  intercourse  in  every  case.  Almost 
always  the  fact  of  adultery,  if  established  at  all,  must  be  by 
circumstantial  evidence,  by  the   proof  of  circumstances  that 
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lead  the  mind,  honestly  searching  for  the  truth,  to  the  conclu- 
sion necessarily  that  the  act  of  adulterous  intercourse  had  actu- 
ally taken  place.  The  circumstances,  however,  offered  by 
the  state  to  prove  the  fact  of  adultery,  must  be  such  that, 
when  fairly  and  honestly  considered,  exclude  all  reasonable 
doubt,  and  can  be  explained  upon  no  reasonable  hypothesis 
but  that  of  the  defendant's  guilt." 

The  charge  was  sustained  as  stating  the  law  correctly. 

The  cases  and  text  books  above  cited  clearly  sanction  the 
admission  of  circumstantial  evidence  as  tending  to  establi:?h 
the  corpNs  of  the  crime,  and  not  merely  in  corrol)oration  of 
direct  and  positive  testimony.  This  was  held  in  Slate  v. 
Bridgman^  49  Vt.  202.  A  quotation  from  the  syllabus  of 
that  case  is  as  follows  : 

"Evidence  of  other  acts  of  improper  familiarity  and 
adultery  between  the  parties  to  the  alleged  offence,  continu- 
ing from  before  until  after  the  offence  charged  and  after  in- 
dictment found,  is  admisjsible,  although  it  proves  other  and 
distinct  offences,  to  show  the  true  relation  of  the  parties  to 
each  other, — to  show  that  the  restraints  and  safeguards  of 
common  deimrtnuMit  and  conventionality,  and  of  natural 
modesty  that  is  presumed  to  exist,  have  been  broken  through 
and  displaced  by  the  adulterous  disposition  and  the  liai)ils  of 
adulterous  intercourse." 

In  State  v.  Potcct,  8  Ire.  23,  a  witness  testified  that  he 
went  early  one  morning  to  the  house  of  one  of  the  defend- 
ants, and  on  knocking,  was,  after  some  delay  admitted  by 
the  female  defendant,  who  came  to  the  door  with  her  frock 
on  but  unfastened  ;  that  the  male  defendant  was  in  the  only 
b  •(!  in  the  room;  that  the  woman's  shoes  were  near  the  head 
of  the  bed,  and  that  the  bed  seemed  to  be  very  much  tumbled  ; 
held  that  the  court  did  riL'ht  in  refusing  the  instruction  prayed 
for,  that  there  was  no  evidence  from  which  the  jury  might 
infer  the  criminality  of  the  defendants  ;  that  in  the  absence  of 
ex|)ress  and  positive  testimony  the  law  authorized  the  con- 
viction of  the  defendants  on  presumptive  evidence,  if  it  was 
hO  strong  as  to  leave  no  reasonable  doubt  in  the  minds  of  the 
jury  that  they  were  guilty.     This  doctrine  was  reaffirmed  in 
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State  V.  Eliason^  91  N.  C.  564,  the  court  saying  that  it  was 
sufficient  to  show  facts  and  circumstances  that  would  satisfy 
the  jury  of  the  existence  of  such  intercourse. 

In  State  v.  Richardson^  34  Tex.  142,  the  facts  were  that  a 
married  man  and  a  colored  woman,  not  his  wife,  lived 
together  for  a  series  of  months  in  the  same  room,  wherein 
was  but  one  bed,  and  with  no  attendant  but  a  small  child  ; 
held  to  be  strong  evidence  of  cohabitation  in  adultery,  and 
sufficient  to  warrant  a  verdict  of  conviction. 

In  Pollock  v.  Pollock,  supra,  Folger,  J.,  said : 

**  And  though  it  is  an  act  of  darkness  and  great  secrecy, 
and  not  often  provable  by  direct  means,  and  the  evidence 
must  in  most  cases  be  circumstantial,  yet  the  circumstances 
mu>t  be  sufficient  to  satisfy  the  mind  that  the  adulterous  in- 
tercourse has  taken  place.  Though  presumptive  evidence 
alone  is  sufficient  to  establish  the  fact,  the  circumstances  must 
lead  to  it,  not  only  by  fair  inference,  but  as  a  necessary  con- 
clusion." 

In  State  v.  Potter,  52  Vt.  33,  the  exceptions  state  that 
there  was  no  direct  f)roof  of  the  commission  of  the  act  alleged 
within  three  years  l)efore  the  finding  of  the  indictment,  but 
the  state's  evidence,  '*  tending  to  raise  a  presumption  of  the 
commission  of  the  act  was,"  that  the  respondent  and  his  un- 
married step-daughter  had  for  a  number  of  years,  and  within 
the  three  years,  occupied  the  same  sleeping  room  ;  that  the 
girl  had  borne  three  children,  the  respondent  procuring  and 
paying  for  the  services  of  doctor  and  nurse ;  that  he  was 
j)resent  when  the  children  w^ere  born  ;  that  he  called  them  his 
and  su|)ported  them,  and  said  he  could  have  sexual  inter- 
course with  the  girl.  This  Avas  sul)mitted  by  the  court  to  the 
jury,  not  as  direct,  but  as  circumstantial  evidence.  Evidence 
was  also  admitted  tending  to  show  that  the  parties  had  inter- 
course with  each  other  five,  six  and  seven  years  before. 
This  was  objected  to  on  the  ground  that  the  corpus  delicti 
had  not  been  proved.  This  court  held  that  evidence  admis- 
sible; also,  that  the  birth  of  children  to  the  alleged  ^ar//rr^5 
criminis   having    been     i)roved,    "any   evidence    tending   to 
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show  that  the  respondent  commited  the  act  charged  in  the  in- 
dictment would  be  legitimate,  however  that  evidence  might 
stand  related  to  the  corpus  delicti  as  distinguished  from 
other  elements  of  the  crime.*'  In  the  opinion  no  reference 
is  made  to  State  v.  Way^  and  the  former  case  cannot  be  con- 
strued as  supporting  the  latter,  but  rather  as  elucidating  the 
doctrine  here  laid  down. 

As  before  observed,  the  law  does  not  require  a  different 
kind  of  evidence  in  criminal  prosecutions  for  adultery  from 
that  required  in  civil  suits.  The  difference  is  only  in  the 
conviction  which  the  evidence  carries  to  the  minds  of  the 
triers  of  the  fact.  The  court,  in  State  v.  Potter^  in  respect 
to  the  admission  of  a  marriage  certificate,  said  : 

**  The  rule  governing  the  legitimacy  of  documentary  evi- 
dence is  the  same  in  criminal  as  in  civil  cases.  The  differ- 
ence in  the  rules  of  evidence  as  between  the  two  classes  of 
cases  is  in  respect  to  the  measure  and  weight  of  the  evidence 
addressed  to  the  jury  upon  the  matters  on  which  they  are  to 
pass." 

It  has  not  been  the  practice  to  a[)ply  the  rule  in  State  v. 
Way  in  the  trial  of  divorce  cases  for  the  cause  of  adultery. 
In  an  action  on  the  case  for  crim.  con.  it  would  not  be  error  if 
the  court  submitted  to  the  jury  evidence  like  that  in  the 
present  case  as  tending  to  prove  the  fact  in  issue.  It  would 
therefore  be  illogical  to  hold  it  error  in  this  case,  that  the 
court  submitted  the  evidence  to  the  jury  with  proper  instruc- 
tions, as  having  a  tendency  to  prove  the  crime  alleged, 
though  not  conclusive  of  it. 

If  the  doctrine  of  State  v.  Way  is  adhered  to,  that  the  fact 
of  a  respondent's  illicit  intercourse  must  be  first  proved,  then 
the  only  office  ()f  circumstantial  evidence  is  to  corroborate  the 
direct  evidence, — perhai)s  identify  the  particefs  criniiniss — 
and  a  convictif>n  can  rarely  be  had  on  acc(fUnt  of  the  secret 
nature  of  the  crime.  We  think  that  proof  of  the  corpus 
should  not  be  limited  to  direct  evidence,  as  detection  in  the 
act,  nor  to  what  Greenleaf  (Vol.  i,  s.  13  a)   denominates  cir- 
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cumstantial  evidence  that  is  certain — that  from  which  the 
conclusion  in  question  necessarily  follows — but  that  circum- 
stantial evidence  of  the  uncertain  kind  should  be  admitted — 
that  from  which  the  conclusion  is  "probable  only,  and  is 
arrived  at  by  process  of  reasoning.  The  birth  of  an  illegiti- 
mate child  to  a  married  woman  would  be  a  circumstance  of 
the  certain  kind  that  the  woman  had  committed  adultery. 
But  where  the  evidence  is  that  the  parties  had  previously  in- 
troduced themselves  to  others  and  passed  themselves  off  as 
man  and  wife  and  cohabited  as  such  for  two  weeks ;  that  they 
came  to  a  boarding  house  in  this  state,  introducing  and  pass- 
ing themselves  off  in  the  same  manner  for  the  evident  purpose 
of  being  allowed  to  occupy  a  room  together  that  night,  spending 
the  evening  in  conversation  with  the  family,  going  to  a  room 
at  their  request,  occupying  the  same  room  and  the  same  bed 
that  night — such  evidence,  though  uncertain ^  renders  the 
fact  of  adultery  so  probable  that  it  should  be  submitted  to 
the  jury  to  decide  whether  they  are  guilty  or  not,  under  the 
general  rule  in  criminal  cases,  that  to  warrant  a  conviction 
the  jury  should  be  satisfied  of  their  guilt  beyond  any  reason- 
able doubt. 

For  the  reasons  stated  in  the  second  -point  the  exceptions 
are  sustained;  judgment  reversed^  verdict  set  aside  and 
cause  remanded. 

Taft  and  Thompson.  JJ.,  dissent. 
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ABORTION.     See  Criminal  LawJi;,  i8,  19. 
ABSENT  DEFENDANT.     See  Trustee  Process  s- 

ACCORD  AND  SATISFACTION. 

1.  A  claim  of  defense  made  in  good  faith  and  with  color  of 
right  is  a  sufficient  consideration  for  an  accord  and  satisfaction. 
Connecticut  River  Lumber   Co,  v.  Brown ^  239. 

2.  The  plaintiff  and  defendants  being  at  variance  as  to  the 
amount  due  for  a  quantity  of  lumber,  the  def endants*sent  the  plain- 
tiff a  check  for  the  amount  which  they  conceded  to  be  due  with 
this  letter  :  '*We  send  you  enclosed  our  check  for  $1,014.35  in  full 
settlement  for  all  demands  to  date.  If  this  is  refused  by  you  we 
shall  make  the  tender  in  a  legal  way."  The  plaintiff  accepted 
and  collected  the  check.     Hcld^  an  accord  and  satisfaction,     lb. 

See  Pleading  4,  5. 

ACCOUNT  BOOK.     See  Evidence  10. 

ACCOUNT  STATED.     See  Insurance  15,  16. 

ACTION. 

1.  In  such  case  an  action  lies  against  the  defendant  for  his 
fraud  in  persuading  the  plaintiff  to  marry  him  and  cohabit  with 
him.     Morrill  \»  Palmer^  i. 

2.  If  one  be  moved  by  malice  to  the  exercise  of  a  legal  right  no 
action  arises.     Ray  croft  v.  Tayntor^  219. 

3.  The  defendant  was  in  the  full  management  of  a  granite 
quarry  as  superintendent,  and  as  such  had  entered  into  a  contract 
with  one  Libersont  that  he  might  cut  paving  blocks  upon  the 
quarry  for  a  lime  terminable  at  the  will  of  either  party.  Liber- 
sont hired  the  plaintiff  to  work  for  him  about  the  business.  The 
defendant  became  angry   with   the    plaintiff,    directed    Libersont 
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to  discharge  him,  and  threatened  to  terminate  Libersonfs  contract 
if  he  did  not,  in  consequence  of  which  Libersont  did  discharge  the 
plaintiff.  Helcl'i  that  the  plaintiff  had  not  thereby  a  right  of 
action,  although  the  defendant's  act  was  malicious.     Ih, 

4.  If,  before  the  expiration  of  a  contract  to  work  for  a  given 
term,  the  plaintiff  quits  with  the  consent  of  the  defendant,  the 
defendant  is  liable  for  the  service  rendered  according  to  contract 
rate.     A  for  rill  v.  Fish^  475. 

5.  The  plaintiff  quit  before  the  expiration  of  the  contract  term 
and  demanded  pay  for  what  he  had  done,  to  which  the  defendant 
replied  he  would  not  pay  him  until  the  full  expiration  of  the  term. 
Held^  that  this  was  sufficient  evidence  that  the  defendant  assented 
to  the  plaintiff's  leaving.     lb. 

6.  The  defendant  promised  the  defendant  to  pay  him  his 
wages  from  time  to  time  as  he  could.  Held^  that  the  plaintiff 
might  recover  for  what  had  accrued  up  to  the  time  of  his  leavings 
upon  proof  that  he  had  demanded  his  pay  and  that  plaintiff  then 
had  the  money  with  which  to  pay  him.     lb. 

See  Dog  3  ;  Injunction  3 ;  Contract  5. 
AGENT.     See  Evidence  32. 

ADULTERY.  See  Evidence  24,  25  ;  Criminal  Law  24, 
25,  26,  27. 

ADVERSE  POSSESSION. 

Where  the  space  between  the  two  houses  was  used  by  the  occu- 
pants of  each  for  the  purpose  of  passage,  the  storing  of  wood  and 
other  articles,  the  drying  of  clothes,  etc.,  it  was  held  to  be  a  case 
of  mixed  possession  and  not  sufficiently  exclusive  to  divest  the 
true  owner  of  his  title.     Mitchell  v,  Premont^  613. 

ANNULMENT  OF  MARRIAGE.  See  Marriage  and 
Divorce  5,  6. 

APPEAL. 

If  a  respondent  pleads  guilty  before  a  justice  and  then  apf>eals 
from  the  judgment,  the  county  court  may  in  its  discretion  allow 
the  respondent  to  withdraw  such  plea,  or  enter  judgment  upon  the 
same.      State  v,  Martin^  91. 

See  Habeas  Corpus  i  ;  Probate  Court  3,  4. 
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ARBITRATION.     See  Award  i,  2. 

ARGUMENT. 

1.  Held  J  that  the  exception  taken  to  the  remarks  of  counsel 
for  the  plaintiff  in  argument  should  not  be  sustained,  for,  (a.) 
Three  of  them  were  justified  by  the  evidence,  (b.)  The  fourth 
was  merely  the  expression  of  an  opinion  upon  the  weight  of  evi- 
dence, (c.)  The  fifth  was  withdrawn,  (d.)  The  better  prac- 
tice is  for  the  trial  court  to  restrain  counsel  who  is  abusing  the 
privilege  of  argument,  or,  if  that  cannot  be  effectually  done,  to 
set  aside  the  verdict.     Morrill  v.  Palmer^  i . 

2.  That  a  respondent  fails  to  call  a  witness,  who  is  equally 
available  to  the  state,  is  not  to  be  taken  against  him,  and  if  the 
prosecuting  attorney  is  permitted  to  argue  that  it  is,  against  ob- 
jection and  exception,  it  is  reversible  error.  State  v.  Fitzgerald^ 
125- 

ARREST.     See  Criminal  Law  1,2. 

ARREST  OF  JUDGMENT.  See  Pleading  2;  Motion 
IN  Arrest  1,2. 

ASSIGNMENT.     See  Trustee  Process  2,  3,  4. 

ASSUMPTION  OF  RISK.     See  Master  and  Servant  4. 

ASSUMPSIT.     See  Schools  i.     Husband  and  Wife  i. 

ATTACHING  CREDITOR.  See  Priority  of  Title  i  ; 
Injunction  r. 

ATTORNEY.     See  Argument  1,2;  Tender  i,  2»  3- 

AWARD. 

I.  The  defendant  town  was  created  by  act  of  the  legislature 
out  of  territory  formerly  comprised  within  the  limits  of  the  plain- 
tiff town.  It  was  provided  by  the  act  creating  the  defendant,  that 
the  town  property  situated  within  the  limits  of  the  plaintiff  and 
defendant  should  belong  to  each  respectively,  to  be  accounted  for 
at  its  value,  and  that  the  indebtedness  of  the  original  town  should 
be  shared  between  the  two  in  proportion  to  their  grand  lists.  It 
44 
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was  further  provided  that  if  the  parlies  could  not  agree  as  to  the 
value  of  the  property  or  the  amount  of  the  indebtedness,  a  com- 
mission should  be  appointed  whose  award  in  the  premises  should 
be  final.  The  defendant  became  a  town  March  i,  1887.  The 
two  towns  were  unable  to  agree  upon  the  division  of  the  properly 
and  indebtedness,  and  a  commission  was  appointed  for  that  pur- 
pose, which  made  its  award  November  i,  1887.  The  plaintiff 
claimed  that  it  was  agreed  that  orders  drawn  after  March  i,  should 
not  be  presented  to  this  commi'^sion,  but  should  be  left  for  future 
adjustment.  The  jury  found  that  there  was  no  such  agreement. 
Held^  that  the  defendant  could  not  recover  on  indebtedness  of  the 
original  town,  which  had  been  paid  and  liquidated  before  the 
commission  made  its  report.     Rutland  v.   West  Rutland^  156. 

2.  The  plaintiff  might  recover  in  respect  to  an  indebtedness  of 
the  original  town  which  was  not  adjusted  and  paid  until  after  the 
award  of  the  commission,  and  this  would  be  so  in  case  of  damages 
for  the  laying  of  a  highway  which  was  wholly  within  the  limits 
of  the  plaintiff  and  which  was  not  actually  constructed  until  after 
the  division,  although  it  had  been  laid  out  before,     lb. 

BIGAMY.     See  Criminal  Law  10,  11,  12,  13,  14,  15,  16. 

BILLS  AND  NOTES. 

I.  The  Poultney  Slate  Works  was  a  partnership  owning  a 
slate  quarry  and  carrying  on  business  at  Poultney,  Vt.,  and  was 
indebted  to  the  firm  of  De  Rivera  &  Co.  in  a  large  sum.  A  cor- 
poration was  organized  under  the  same  name  to  take  the  business^ 
and  the  partnership  conveyed  all  its  interest  in  the  property  to  the 
corporation.  As  a  part  consideration  for  the  conveyance  the  cor- 
poration agreed  to  assume  and  pay  this  debt  to  De  Rivera  &  Co. 
The  notes  in  question  were  given  by  the  corporation  to  De  Rivera 
&  Co.  to  apply  on  this  indebtedness,  and  were  partly  discounted 
b3'  the  plaintiff  bank,  and  partly  taken  by  it  as  collateral  on  account 
of  that  firm,  and  all  this  was  in  the  regular  course  of  business  and 
in  good  faith.  The  firm — Poultney  Slate  Works — consisted  of 
three  individuals,  and  these  same  individuals  were  the  sole  stock- 
holders in  the  corporation.  The  firm  of  De  Rivera  &  Co.  was 
composed  of  two  of  these  persons  and  the  same  man  was  the  active 
manager  in  all  these  associations  and  this  was  known  to  the  plaint- 
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iff.  Held^  that  the  plaintiff  could  enforce  the  notes  as  against  the 
assignee  of  the  corporation.  Bank  of  America  v.  Poultney 
Slate  Works^  32. 

2.  A  bank  owes  the  surety  upon  a  promissory  note  discounted 
by  it  no  duty  to  examine  into  the  genuineness  of  his  signature  upon 
a  renewal,  and  is  not  liable  for  its  neglect  in  failing  to  dfscover 
that  such  signature  is  a  forgery,  unless,  perhaps,  its  neglect  were  so 
gross  as  to  amount  to  bad  faith.  Lyndonville  Bank  v.  Fletcher ^ 
81. 

3.  If  the  bank,  believing  the  renewal  to  be  genuine,  stamps 
the  genuine  note  "Paid,"  and  delivers  it  to  the  maker,  who  there- 
upon shows  it  to  the  surety,  telling  him  it  is  paid,  and  thereby 
induces  him  to  alter  his  condition  for  the  worse  by  the  amount  of 
the  note,  it  is  not  estopped  from  maintaining  a  suit  upon  the  orig- 
inal note  by  the  fact  that  it  stamped  the  note  "Paid"  instead  of 
'* Renewed, "for,  if  the  renewal  had  been  genuine,  as  it  without 
fault  supposed,  the  original  note  would  have  been  paid  in  fact. 
lb. 

4.  Nor  is  the  bank  estopped  by  having  delivered  the  note  with 
the  stamp  "Paid"  upon  it  to  the  maker,  thereby  representing  to 
the  surety  that  it  was  paid,  for  this  representation  was  induced  by 
the  fraud  of  the  maker  through  an  innocent  mistake  upon  its  part, 
and  a  representation  induced  by  fraud  will  not  estop.     lb. 

5.  Nor  is  it  a  case  for  the  application  of  the  rule  that  when 
one  of  two  innocent  parties  must  suffer  from  a  mistake,  he  who 
makes  the  mistake  must  bear  the  loss,  for  here  the  chances  of  busi- 
ness have  put  the  loss  upon  the  surety.  He  gave  his  note  to  the 
bank  which  he  has  never  paid,  and  which  the  bank  is  not  estopped 
from  collecting.     lb, 

6.  The  plaintiff  brought  suit  upon  a  promissory  note  payable 
in  lumber  on  or  before  June  i,  1894.  Upon  trial,  the  defendant 
testified  that  subsequently  to  the  giving  of  the  note,  it  was  agreed 
between  the  parties  that  the  defendant  was  to  get  out  the  boards 
and  notify  the  plaintiff,  who  was  to  be  at  home  to  receive  them 
and  tell  the  defendant  where  to  unload  them  ;  that  he  did  before 
June  1  notify  the  plaintiff',  by  letter,  that  the  boards  were  ready 
for  delivery,  but  received  no  reply  from  him,  in  consequence  of 
which  he  had  not  made  delivery.  Hcld^  that  this  would  not  re- 
lieve the  defendant  from  his  obligation  to  deliver  the  boards  on  or 
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before  June  i,  and  that  the  note  had  become  payable  in  money. 
Dunklee  v,  Goodenovgh^  113. 

7.  Negotiations  after  June  i,  looking  to  the  de live r^' of  other 
lumber,  but  not  coming  to  an  agreement  in  that  respect,  would  be 
immaterial.     Ib» 

See  Partnership  i  . 

BOND.     See  Replevin  i. 

BOOK  ACCOUNT. 

1.  A  writ  ill  book  account  returnable  to  the  county  court,  in 
which  the  declaration  claims  fifty  dollars  to  balance  accounts,  and 
which  states  the  ad  damnum  at  fifty  dollars,  should  not  be  dis- 
missed upon  motion  for  want  of  jurisdiction,  for  it  is  the  debtor  side 
of  the  plaintiff's  book  which  gives  jurisdiction.  Berry  Shoe  Co. 
V.  Dechefies^  387. 

2.  Inasmuch  as  the  form  of  the  declaration  in  book  account  is 
prescribed  by  statute,  the  writ  need  not  show  jurisdiction  upon  its 
face.     16. 

3.  The  question  of  jurisdiction  will  ultimately  depend  on  what 
may  appear  as  to  the  debtor  side  of  the  plaintiff's  book.     J6, 

4.  Bates  V.  Downer^  4  Vt.  17S,  overruled.     lb. 

BOATABLE  WATERS.     See  Waters  1,2,3. 

BREACH  OF  PROMISE. 

1 .  In  an  action  for  breach  of  promise  to  marry,  that  the  defend- 
ant learned  after  making  the  promise  that  the  plaintiff  was  an  un- 
chaste woman,  is  a  defence.     Foster  v.  Hanchett^  319. 

2.  General  reputation  of  unchasity  is  not  a  bar.     lb. 

3.  Held^  that  the  words  '*  loose  and  immodest"  as  used  in 
the  bill  of  exceptions  were  equivalent  to  unchaste.     lb. 

BURDEN  OF  PROOF.  See  Trial  ;  Markiage  and  Di- 
vorce 5  ;  Fraudulent  Conveyance  4,  5,  6,  7  ;  Corporation  4. 

CASES  OVERRULED. 

Bates  v.  Dowfter^  4  Vt.  17S.  Berry  S/ioe  Co.  v.  Dechenes^ 
387- 

CERTIFIED  EXECUTION.     See  Execution  1,2. 
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CHARGE  OF  COURT. 

1.  A  request  to  charge  need  not  be  complied  with  unless  war- 
ranted by  the  evidence.     Lucia  v.  Aleech^  175. 

2.  There  being  no  evidence  that  the  plaintift  had  any  knowledge 
of  the  defect  in  the  fence  complained  of,  the  court  properly  refused 
to  instruct  the  jury  that  he  could  not  recover  if  he  allowed  his 
horse  to  remain  in  the  pasture  with  knowledge  of  such  defect.     lb. 

3.  Nor  need  the  court  instruct  the  jury  that  the  plaintiff  cannot 
recover  unless  the  defect  was  the  proximate  cause  of  the  damage 
when  it  is  not  claimed  that  there  was  any  other  intervening^ 
cause.     lb. 

4.  It  was  not  error  in  the  charge  to  say  to  the  jury,  in  connec- 
tion with  the  testimony  ot  certain  witnesses  for  the  State,  that 
under  V.  S.,  s.  4894,  if  a  person  willfully  and  corruptly  bear  false 
testimony  with  intent  to  take  away  the  life  of  a  person,  and  there- 
by causes  the  life  of  such  a  person  to  be  taken,  the  person  so  testi- 
fying shall  suffer  the  punishment  of  death.  State  v.  JFournier^ 
263. 

5.  The  fact  that  a  party  or  witness  is  not  shown  to  be  cognizant 
of  a  particular  legal  principle,  is  no  reason  why  the  court  should 
not  state  that  principle  to  the  jury  as  bearing  upon  the  probable 
conduct  of  such  party  or  witness.     lb. 

6.  The  respondent  was  indicted  for  stealing  chickens.  Upon 
the  trial  he  produced  a  witness  who  testified  that  the  respondent 
had  the  chickens  of  him  ;  that  he  and  the  respondent  killed  them 
together  on  the  morning  they  werel  sold  and  that  he  then  accom- 
panied the  respondent  to  Barre  where  they  were  sold.  The  evi- 
dence of  the  State  tended  to  show  that  this  was  false.  Held^  that 
this  laid  the  foundation  for  an  instruction  to  the  jury  that  if  the  re- 
spondent had  produced  false  testimony  that  the  fact  tended  to 
show  his  guilt.     State  v.  Magoon^  289. 

7.  The  evidence  being  wholly  circumstantial,  the  respondent 
is  not  entitled  to  the  charge  "that  every  link  in  the  chain  of  cir- 
cumstances tending  to  establish  guilt  should  be  made  out  beyond 
a  reasonable  doubt."     lb. 


See  Evidence  4 ;  Trial  4  ;  Exceptions  2. 
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CHATTEL  MORTGAGE. 

A  mortgagee  under  a  chattel  mortgage,  after  condition  broken, 
may  maintain  trover  against  the  mortgagor  for  selling  the 
mortgaged  property.     Drew  v.  Dreu\  70. 

CHILD.     See  Negligence,  2,  3,  4. 

CIRCUMSTANTIAL  EVIDENCE.     See  Evidence  16. 

CITATION.     See  Supreme  Court  1,2. 

CLERK  OF  SUPREME  COURT.  See  Supreme  Court  i,  2. 

COMMON  COUNTS.     See  Insurance  15,  16. 

CONFESSION  OF  JUDGMENT.     See  Judgment  5, 6,  7,  8. 

CONSIDERATION.     See  Accord  and  Satisfaction  i,  2. 

CONSTITUTIONAL  LAW. 

1.  S.  31,  No.  80,  Acts  of  1892,  providing  that  the  crossing  of 
uncultivated  lands  for  the  purpose  of  fishing  shall  not  be  action- 
able unless  actual  damage  be  done,  is  unconstitutionaU  for  that 
amounts  to  a  taking  of  private  property  for  private  use.  New 
Mvgland  Club  v.  Mather^  338. 

2.  The  legislature  may  impose  a  license  upon  one  occupation 
and  not  upon  another,  so  long  as  no  discrimination  is  made  among 
those  engaged  in  the  occupation  taxed.    State  v.  Harrington^  622. 

3.  The  amount  of  the  license  fee  is  in  the  discretion  of  the 
legislature,  and  the  court  cannot  declare  the  act  unconstitutional 
because  in  its  opinion  the  amount  is  excessive.     lb, 

4.  The  granting  of  a  license  may  be  made  dependent  upon  the 
discretion  of  a  local  board,  like  the  Aldermen  of  a  city  or  the  se- 
lectmen of  a  town.     lb. 

5.  No.  59,  Acts  1894,  requiring  "itinerant  vendors"  to  deposit 
$500  with  the  State  treasurer  and  take  out  a  State  license  and  in 
addition  to  obtain  a  local  license  in  each  town  or  city,  which  may 
be  granted  or  refused  in  the  discretion  of  the  local  governing 
board,  is  constitutional.     lb. 

See  Dog  1,2. 

CONSTRUCTION  OF  DEED.     See  Deed  i,  2,  3,  4,  5. 
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CONSTRUCTION  OF  MASTER'S  REPORT.    . 

Held^  that  the  finding  of  the  master  as  to  the  payment  of  a  con- 
sideration, amounted  to  finding  that  there  was  no  consideration, 
and  that  the  finding  as  to  the  debt  sought  to  be  avoided  fairly  in- 
cluded the  entire  indebtedness  to  the  orator,  although  part  of  it 
accrued  after  the  conveyance.      Wilson  v.  Spear ^  146. 

CONSTRUCTION  OF  STATUTES. 

When  a  subsequent  statute  repeals  a  preceding  one  by  implica- 
tion considered.     State  v.  Martin^  93. 
See  Highways  and  Bridges  3,  4»  S- 

COxVSTRUCTION  OF  CONTRACT. 

The  plaintiff  by  written  contract  sold  to  the  defendant  certain 
shares  of  bank  stock.  The  contract  provided  that  "the  sum  of  all 
dividends  declared  each  year  on  all  shares  unpaid  shall  be  in  lieu 
of  interest  on  the  same."  Held^  that  the  dividends  on  shares  not 
paid  for  belonged  to  plaintiff.     Hancock  v.   Clark ^  302. 

CONSTRUCTIVE   POSSESSION.     See  Possession  i,  2. 
CONTRACT. 

1.  If  the  plaintiff  is  prevented  from  completing  a  contract  by 
the  failure  of  the  defendant  to  perform,  the  plaintiff  is  thereby  ex- 
cused from  further  performance  upon  his  own  part.  Bean  v. 
Bunker^  72. 

2.  But  this  would  not  be  so  if  the  plaintiff  waived  performance 
by  the  defendant.     lb, 

3.  The  plaintiff  contracted  with  the  defendant  to  cut,  skid  and 
draw  six  hundred  thousand  feet  of  logs  or  more.  He  cut  and 
skidded  over  eight  hundred  thousand  and  drew  over  six  hundred 
thousand,  when  he  stopped,  claiming  that  he  was  under  no  obliga- 
tion to  draw  more  by  the  terms  of  his  contract.  The  price  for 
cutting  and  skidding  was  distinct  from  that  of  drawing,  and  plain- 
tiflf  had  been  paid  for  cutting  and  skidding  the  whole.  He  had 
not  been  paid  the  full  amount  due  for  drawing,  but  at  one  time 
had  consented  to  continue  drawing  upon  being  paid  a  sum   less 
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than  the  full  amount.  Held^  that  the  evidence  tended  to  show  a 
waiver  in  this  respect  and  that  that  issue  should  have  been  submit- 
ted to  the  jury,     lb, 

4.  Dictum^  if  the  time  of  payment  was  waived,  it  could  not  be 
revived  without  distinct  notice  to  the  defendant.     lb. 

5.  When  by  the  terms  of  a  contract  the  acts  of  performance 
are  mutual  and  concurrent,  the  refusal  of  one  party  to  perform  re- 
lieves the  other  from  the  necessity  of  tendering  performance  upon 
his  part  in  order  to  maintain  an  action  for  a  breach  of  the  contract. 
Amsden  v.  Atwood^  322. 

6.  A  contract  payable  in  specific  articles  may,  within  the  time 
limited,  be  paid  either  in  the  property  specified  or  in  money  at  the 
option  of  the  debtor,  but  after  the  expiration  of  that  time  it  be- 
comes payable  in  money.     Smith  v.  Coolidge^  516. 

7.  If  a  contract  is  payable  in  a  commodity  as  ordered  by  the 
payee,  the  failure  to  fill  an  order  renders  the  balance  due  payable 
in  money.     lb, 

8.  And  when  this  default  has  once  occurred  the  mere  accept- 
ance of  another  order  in  the  course  of  business  does  not  of  itself 
reinstate  the  contract.     lb. 

See  Construction  of  Contract  i  ;  Action  4,  5,  6. 

CONTRIBUTORY  NEGLECT.  See  Master  and  Ser- 
vant 4. 

CORPORATION. 

1.  A  corporation  may,  upon  discovering  the  fact,  compel  one 
of  its  directors  to  account  for  any  profit  or  commission  which  he 
has  made  upon  a  contract  with  the  corporation.  Rutland  JElec- 
trie  Light  Co.  v.  Bates^  579. 

2.  The  defendant,  being  a  director,  treasurer  and  manager  of 
the  plaintiff  corporation,  induced  it  to  contract  with  the  T.-H. 
Co.,  for  certain  materials,  upon  the  understanding  that  the  defend- 
ant and  two  other  directors  were  to  be  paid  a  commission.  Upon 
settlement  with  the  T.-H.  Co.,  to  conceal  the  fraud,  the  defendant 
transferred  to  it  an  amount  of  the  orator's  capital  stock  equal  to  the 
commission,  charged  himself  with  the  43ar  value  of  the  stock  and 
credited  himself  with  the  full  amount  of  the  bill  of  the  T.-H.  Co. 
That  company  then  re-transferred  the  stock  to  the  defendant  and 
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the  other  two  directors.  The  stock  was  then  worth  par.  Held^ 
that  the  defendant  was  individually  liahle  for  the  whole  commis- 
sion.     Ih. 

3.  The  defendant,  as  treasurer  of  the  orator,  took  two  promis- 
sory notes,  payable  to  the  orator,  in  payment  for  an  amount  of  its 
capital  stock.  The  notes  never  were  paid  and  the  stock  never  was 
issued.  Upon  ceasing  to  be  treasurer  the  defendant  refused  to  pass 
over  the  notes,  saying  that  they  had  never  belonged  to  the  orator, 
and  that  he  did  not  know  where  they  were.  Hcld^  that  this 
amounted  to  a  conversion  of  the  notes,  and  that  the  defendant 
should  account  for  their  value.     lb. 

4.  The  defendant  procured  the  orator  to  make  a  contract  for 
certain  construction  work  with  one  W.,  upon  an  agreement  with 
W.  that  the  defendant  and  certain  other  directors  should  execute 
the  contract,  and  the  defendant  as  treasurer  paid  himself  therefor. 
Held^  that  he  should  stand  charged  with  the  full  amount  paid, 
that  this  amount  might  be  reduced  by  what  the  work  was  reason- 
bly  worth  to  the  orator,  not  exceeding  its  cost,  but  that  the  burden 
was  upon  the  defendant  to  show  what  this  was.     lb. 

See  Partnership  7,  8,  9,  10,  11 ;  Evidence  33. 

COSTS.     See  Mandamus  2,  5. 

CONVERSION.  See  Husband  and  Wife  3;  Trover  i; 
Corporation  3. 

COUNTY   COURT. 

1.  Jurisdiction  cannot  be  conferred  by  consent,  and  a  suit  will 
be  dismissed  at  any  stage  w4ien  want  of  jurisdiction  appears. 
Sanders  v.  Pierce^  468. 

2.  The  county  court  cannot  confer  jurisdiction  upon  itself  by 
an  amendment  of  the  ar/e/a///;;2/;;{.     lb. 

See  Insolvency  i,  2,  3  ;  Executors  and  Administrators  2 ; 
Probate  Court. 

CRIMES  AND  OFFENCES.     See  Criminal  Law. 

CRIMINAL  LAW. 

I.  The  warrant  under  which  the  defendant  acted  directed  him 
to  arrest  the  plaintiff  and  have  him  forthwith  to  appear  before  the 
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county  court  for  the  county  of  Orleans.  That  court  was  in  session 
when  the  warrant  issued  and  was  delivered  to  the  defendant,  but 
was  not  in  session  when  the  defendant  arrived  with  the  plaintiff  at 
its  place  of  sitting.  Held^  that  it  was  the  duty  of  the  defendant 
to  detain  the  plaintiff  until  said  court  was  in  session  and  that  he 
might  lodge  him  in  jail  for  safe  keeping  meanime.  Kent  v. 
Miles^  48. 

2.  A  state's  attorney  may  discharge  from  arrest  one  who  is 
held  upon  warrant  issued  in  a  prosecution  of  which  he  has  the 
charge.     lb, 

3.  It  will  be  presumed  that  all  civilized  countries  recognize  and 
enforce  certain  fundamental  principle?,  and  to  this  extent  that 
their  laws  are  like  our  own.  So  held  as  to  larceny.  State  v. 
Morrill^  60. 

4.  The  rule  that  one  who  steals  property  in  a  foreign  country 
and  brings  it  into  this  state,  may  be  punished  here  as  for  a  fresh 
larceny,  discussed  and  affirmed.     lb, 

5.  In  this  respect  there  is  no  difference  between  a  sister  state 
and  a  foreign  country.     lb. 

6.  The  theft  of  several  articles  at  one  and  the  same  time  and 
place  constitutes  but  one  indivisible  crime,  although  the  articles 
belong  to  different  owners,  and  a  conviction  or  acquittal  for  the 
larceny  of  one  of  the  articles  would  bar  a  prosecution  for  the  theft 
of  the  others.      State  v.  Emery ^  109. 

7.  But  the  theft  of  several  things  at  different  times  and  places, 
upon  the  same  expedition,  creates  distinct  larcenies.     lb. 

8.  If  a  respondent,  who  has  committed  several  larcenies  in  the 
course  of  the  same  enterprise,  pleads  guilty  to  one  upon  an  under- 
standing with  the  state's  attorney  that  there  shall  be  no  further 
prosecution,  the  trial  court  may  enforce  the  agreement,      lb, 

9.  Evidence  that  the  respondents  killed  a  steer,  which  was  tun- 
ing at  large  in  the  enclosure  of  its  owner,  by  striking  it  upon  the 
head  with  an  axe,  having  the  felonious  intent  to  kill  it  and  carry 
away  the  meat,  which  they  did,  tends  to  support  an  indictment  for 
a  larceny  of  the  steer.     State  v.   Gilbert^  188. 

10.  If  A  marries  B.,  she  having  another  husband  then  living, 
and  subsequently  marries  C,  the  marriage  with  C.  is  not  biga- 
'moiis,  for  A-  never  was  the  husband  of  B.     Statev.  Sherwood^  414. 

11.  If  a  marriage  in  fact  is  proved,  another  marriage  set  up  to 
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defeat  it  must  also  be  proved  in  fact,  and  the  presumption  arising 
from  cohabitation  and  repute  will  not  be  sufficient.     lb. 

12.  A  marriage  in  fact  may  be  proved  by  circumstantial  evi- 
dence,    lb. 

13.  That  two  persons,  reputed  to  be  unmarried,  go  away  and 
soon  after  return,  saying  that  they  have  been  married,  and  thence- 
forth cohabit ;  that  they  introduce  each  other  as  husband  and  wife  ; 
that  they  are  received  as  husband  and  wife  in  the  community,  are 
all  circumstances  tending  to  establish  a  marriage  in  tact.     lb. 

14.  V.  S.,  s.  5060,  providing  that  in  trials  for  bigamy  mar- 
riage may  be  proved  by  acts  of  cohabitation,  etc.,  applies  to  the 
marriage  of  the  respondent,  and  not  to  the  other  marriages  which 
may  incidentally  be  drawn  in  question.     lb. 

15.  What  the  first  wife  said  to  respondent  previous  to  his 
second  marriage,  as  to  her  own  former  marriage,  although  relied 
upon  by  him,  is  inadmissible.     lb. 

16.  Held^  that  both  counts  in  the  information  were  good,  the 
first  as  following  the  statutory  form,  and  the  second  as  alleging 
that  the  respondent  had  two  women  as  and  for  wives  at  the  same 
time.     Ib^ 

17.  If  a  statute,  making  certain  acts  criminal,  contains  an  ex- 
ception,   the   indictment   must  negative  the  exception.       State  v. 

Stevenson^  529. 

18.  R.  L.,  s.  4247,  provides  that  a  person  who  employs  certain 
means  upon  a  pregnant  woman  to  procure  a  miscarriage, 
shall  be  guilty,  ''unless  the  same  is  necessary  to  preser\'e  her  life.'* 
Held^  that  the  words  '*the  same"  refer  to  miscarriage,  and  that  an 
averment  that  the  means  were  not  necessary  to  preserve  the  wom- 
an's life,  was  not  equivalent  to  an  averment  that  the  miscarriage 
was  not  necessary.     lb. 

19.  Held^  that  the  word  "operation,"  as  used  in  the  indict- 
ment, referred  to  the  means  and  not  the  miscarriage.     Jb. 

20.  The  indictment  alleged  that  the  respondent  assaulted  a 
female  child  under  fourteen  years  of  age  with  intent  to  carnally 
know  her  against  her  will.  The  proof  was  that  he  made  the  as- 
sault with  the  intent  to  carnally  know  her  with  her  consent.  Held^ 
that  a  conviction  under  V.  S.,  s.  4908,  which  provides  for  the 
punishment  of  one  over  sixteen  years  of  age  who  carnally  knows 
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a  female  under  fourteen  years  of  age,  with  or  without  her  consent^ 
should  stand.     State  v.  Sullivan^  540. 

21.  In  an  indictment  upon  the  statute  it  is  not  necessary  to  al- 
lege the  age  of  the  respondent.  If  he  is  under  sixteen  years  of 
age  that  is  matter  of  defense.     lb, 

22.  The  appearance  of  the  respondent  himself  before  the  jury 
might  he  weighed  as  evidence  upon  his  age.     lb. 

23.  Held^  that  the  evidence  tended  to  show  an  assault  with  in- 
tent to  commit  rape,  and  not  a  mere  solicitation.     lb. 

24.  The  respondent  was  indicted  for  adultery  as  "Ida  Brink,^ 
wife  of  S.  Brink."  A  marriage  certificate  was  offered  showing  a 
marriage  between  Ida  Brink  and  C.  VV.  Brink.  Held^  admissible^ 
it  being  left  to  the  jury  to  say  whether  the  person  described  in  the 
indictment  and  certificate  were  identical.     State  v.  Brinks  659. 

25.  A  marriage  certificate  must  be  attested  by  the  ofiBcial  sig- 
nature of  the  person  performing  the  ceremony.     lb, 

26.  In  prosecutions  for  the  crime  of  adultery  the  corpus  delicti 
may  be  proved  by-circumstancial  evidence.     lb, 

27.  That  the  respondents  lived  together  as  husband  and  wife  ; 
that  they  went  to  the  house  of  a  stranger,  introduced  each  other  as 
husband  and  wife,  and  occupied  together  for  the  night  a  room 
with  but  one  bed  in  it,  is  evidence  tending  to  show  sexual  inter- 
course,    lb, 

CROSS-EXAMINATION.     See  Evidence  3. 

DAMAGES. 

1.  The  defendants  contracted  to  lurnish  the  monument  within  a 
certain  time.  Upon  learning  that  the  defendants  would  not  fur- 
nish it,  the  plaintiffs  at  once  procured  stock  and  had  the  monu- 
ment cut.  Owing  to  the  circumstance  that  the  work  must  be  done 
in  the  winter,  the  monument  cost  more  than  it  otherwise  would. 
Held^  that  the  plaintiffs  could  recover  the  difl:erence  between  the 
contract  price  and  the  actual  cost,  and  that  the  fact  that  the  mon- 
umei?t  was  furnished  somewhat  sooner  than  the  defendants'  con- 
tract provided,  was  immaterial,  it  not  appearing  that  the  cost  was 
thereby  increased.     Forsyth  et  al,  v.  Mann  Bros,^  116. 

2.  The  personal  services  of  the  plaintiffs  in  procuring  stock  and 
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superintending  the  construction  were  properly  reckoned  as  a  part 
of  the  cost.     lb. 

3.  A  change  in  the  quality  ol  a  portion  of  the  stock  for  the 
belter  should  not  be  considered  if  the  cost  was  no  more.     lb. 

4.  If  the  owner  of  an  adjoining  wood  lot  cuts  and  carries  away 
the  trees  of  the  plaintiff,  openly  and  under  the  honest  belief  that 
they  are  his,  he  is  not  liable  for  treble  damages.  Brown  v.  Mead^ 
215. 

See  Injunction  i  ,  2,  3  ;  Proximate  cause,  i  . 

DECLARATION.     See  Dog  4;  Insurance  10,  11. 

DECLARATIONS.     See  Evidence  18,  19,  20,  32. 

DECREE. 

The  defendant  by  his  note  promised  10  pay  the  plaintift'a  certain 
sum  "provided  the  plaintiff  in  the  suit  against  I.  D.  and  Mary 
Robinson  sustain  their  case  and  find  the  defendants  the  above 
amount  indebted  to  them."  The  suit  was  in  chancery  then  pend- 
ing. Subsequently  the  supreme  court  decided  that  the  oraior 
could  recover,  and  at  a  later  term  of  the  county  court  counsel  en- 
tered into  a  written  stipulation  as  to  the  amount  of  the  damages, 
and  the  decree  was  entered  upon  the  docket.     Held: 

The  plaintiff  might  recover,  although  no  formal  decree  had  been 
signed  and  enrolled.     Sawyer  v.  Child ^  360. 

DEED. 

I.  Crampton,  being  the  owner  of  a  building  lot  the  surface  of 
which  was  some  eight  feet  below  the  sidewalk,  conveyed  the 
southerly  end  of  it  to  Clement  witli  the  condition  that  he  would 
never  build  any  "structure  or  building"  within  four  feet  of  the 
westerly  line  and  Clement  erected  a  block  with  basement  upon  the 
land.  Subsequently  Crampton  conveyed  the  balance  of  the  lot  to 
the  defendants  subject  to  the  condition  in  Clement's  deed,  and  they 
erected  a  building  within  four  feet  ol  the  the  westerly  line  of 
Clement  and  were  proposing  to  fill  up  the  space  between  the  two 
buildings  with  earth  to  a  level  with  the  sidewalk.  Held^  not  per- 
missable,  for  this  would  be  putting  a  structure  upon  the  space 
which  was  to  be  left  open.      Clement's  Admrs.  v.   Putnam^  285. 
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2.  Where  the  discription  of  a  survey  is  impossible  and  repug 
nant,  its  terms  may  be  so  modified  as  to  give  effect  to  the   inten- 
tion of  ihe  surveyor  as  expressed  in  the  survey.     Fullam  &  Adams 
V.  JFosier  <&  Jaquith^  590. 

3.  If  there  is  a  conflict  between  courses  and  distances  upon  the 
one  hand,  and  fixed  monuments  and  boundaries  on  the  other,  the 
latier  prevail,  and  this  is  always  so  where  the  application  of  the 
rule  effectuates  the  intention  of  the  grantor  as  shown  by  the  deed. 
lb. 

4.  In  construing  a  deed,  the  location  and  occupation  of  the 
premises,  previous  conveyances  of  the  same,  the  relation  of  the 
parties  under  the  instrument,  may  be  considered  upon  the  question 
of  intent.     Mitchell  w.  Premoni^  612^. 

5.  Heldy  that  the  words  "with  passage-way  between  said  shoe- 
shop  and  my  dwelling  house  and  to  the  river,"  conveyed,  under 
the  circumstances  of  the  case,  the  fee  to  the  land  covered  by  such 
passage-way.     lb. 

See  Evidence  7;  Way  i,  2. 

DEMURRER.     See  Practice  4,  5. 

DEPOSIT.     See  Savings  Bank. 

DESCRIPTION.     See  Deed  2,  3, 

DIRECTOR.      See  Corporation  i,  2,  3,  4. 

DISCLOSURE.      See  Intoxicating  LiqyoR  2,  3. 

DISCRETION.      See  Marriage  and  Divorce  5. 

DOCKET  ENTRIES.     See  Evidence  17. 

DOG. 

1.  The  statute  relating  to  the  payment  and  collection  of  dam- 
ages done  by  dogs  to  sheep  and  other  domestic  animals  is  not  un- 
constitutional because  the  damages  are  appraised  without  notice 
to  the  owner  of  the  dogs,  for  such  appraisal  is  not  conclusive  upon 
the  owner,  nor  made  with  reference  to  the  recovery  of  damages 
from  him.     Pa ir child  v,  Rich^  202. 

2.  In  an  action  by  the  town  treasurer  against  the  owner  of  the 
dog  under  R.  S.,  4049,  the  measure  of  damages  would  be  the 
actual  damages,  and  not  the  amount  of  the  appraisal.     lb. 
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3.  Such  an  action  may  be  joint  against  the  owners  of  two  or 
more  dogs.     lb, 

4.  Held^  that  the  declaration  was  sufficient.     lb, 

ELECTION  OF  REMEDY.     See  Equity  2,  3,  4. 
ERROR.     See  Guardian  and  Ward,  4. 

EQUITY. 

1.  One  undivided  half  of  the  real  estate  in  question  was  con« 
veyed  by  Parkhurst  to  the  wife  of  the  defendant  at  his  request. 
The  other  half  was  conveyed  by  the  defendant  to  Beach,  and  by 
him  to  the  wife.  Held^  that  as  to  the  conveyance  through  B.,  he 
was  not  a  necessary  party,  but  that  P.  was  a  necessary  party,  for 
to  set  aside  that  deed  would  leave  the  title  in  him.  Wilson  v. 
Spear ^  146. 

2.  If  a  party,  having  inconsistent  remedies,  chooses  one,  he 
must  stand  by  his  election.      White  v.    White^  161. 

3.  Any  decisive  act,  like  the  bringing  of  a  suit,  will  amount  to 
an  election.     lb, 

4.  The  orator  and  intestate  had  certain  unsettled  differences 
in  consequence  of  which  the  intestate  had  brought  suit  against  the 
orator.  While  this  suit  was  pending  the  intestate  made  his  will 
bequeathing  the  liouses  in  question  to  the  only  daughter  of  the  ora- 
tor. Thereupon  their  differences  were  settled  as  follows:  The 
orator  released  the  intestate  from  all  claims,  and  the  intestate  paid 
the  orator  three  hundred  dollars  in  money,  discontinued  his  suit 
and  agreed  not  to  defeat  the  devise.  The  releases,  which  were  in 
writing,  did  not  mention  the  devise.  The  intestate,  for  tbe  pur- 
pose of  defeating  the  devise,  immediately  conveyed  the  houses  to 
his  wife.  After  the  death  of  the  intestate,  the  orator  presented  his 
claims,  which  had  been  released,  to  the  commissioners,  insisting 
that  the  release  had  been  obtained  by  fraud.  The  commissioners 
disallowed  his  claim  and  he  took  no  appeal.  Held^  that  by  so 
presenting  his  claim  he  had  made  an  election  to  rescind  the  con- 
tract of  settlement  w^hich  barred  his  right  to  maintain  this  suit  in 
equity  for  a  specific  performance  of  it,  although  he  had  not  offered 
to  refund  the  three  hundred  dollars,     lb, 

5.  That  the  daughter,  who  is  a  co-orator  in  this  suit,  was  not 
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a  party  to  the  proceedings  before  the  commissioners,  does  not  al- 
ter the  case.     lb. 

6.  If  an  injunction  bill  is  brought  and  a  preliminary  injunction 
granted  upon  two  grounds,  the  fact  that  one  of  them  is  subse- 
quently abandoned  by  the  orator,  is  no  reason  for  dissolving  the 
injunction  or  dismissing  the  bill,  if  the  other  ground  is  tenable. 
elements  Admrs,  v.  Putnam^  28^. 

JSee  Husband  and  Wife,  3  ;  Will,  3,  4,  5,  6. 

ESTOPPEL. 

The  defendant  in  this  suit  was  an  officer  who  had  attached  the 
mortgaged  property  upon  the  debt  of  the  mortgagor.  The  real 
defendant  testified  that  before  the  attachment  he  was  informed  by 
the  plaintiff,  upon  inquiry,  that  his  brother  owned  the  property,  and 
that  he  caused  the  attachmetit  to  be  made  relying  upon  this. 
Held^  that  this  fact,  if  true,  would  not  estop  the  plaintiff  from 
maintaining  this  suit,  it  not  appearing  that  the  object  of  the  in- 
quiry was  revealed  to  him,  nor  that  he  made  any  representation  as 
to  his  mortgage.       Wheeler  v.  Campbell^  .98. 

•5*^^  Bills  and  Notes  3,  4i  5. 

EVIDENCE. 

1.  Testimony  as  to  the  amount  of  the  defendant's  property 
was  rightly  admitted  upon  the  question  of  actual  damages.  Alor- 
rill  V.  Palmer^  i . 

2.  The  objection  that  evidence  was  remote,  in  point  of  time, 
should  be  taken  in  the  trial  court,  and  the  presumption  in  this 
court  will  be  against  error  in  that  respect.     lb. 

3.  The  defendant  having  testified  to  the  value  of  his  farm,  in- 
cluding as  a  part  a  tenement  house  and  a  wood  lot.  Held^  that 
he  might  be  asked,  upon  cross-examination,  as  to  the  value  of  the 
different  parcels,     lb, 

4.  The  plaintiff  claimed  that  after  the  execution  of  the  contract 
the  defendant  had  said  that  he  would  take  care  of  the  drawing  be- 
yond six  hundred  thousand  feet.  Hcld^  that  the  fact  that  the  de- 
fendant settled  with  the  plaintiff  and  paid  him  for  the  cutting  and 
skidding  did  not  tend  to  establish  that  claim.  Bean  v<  Bunker^ 
72. 
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5.  The  question  being  as  to  the  value  of  the  plaintiff's  interest 
as  an  heir  in  the  estate  of  her  father,  which  consisted  of  a  farm, 
out  of  which  had  been  set  homestead  and  dower,  testimony  as  to 
the  value  of  the  whole  farm,  and  of  the  parts  aside  from  the  home- 
stead and  dower,  is  admissible,      demons  v.  demons^,  77. 

6.  Testimony  that  an  individual  loaned  money  to  the  defen- 
dant at  a  particular  time  does  not  tend  to  show  that  the  same  indi- 
vidual was  pressing  the  plaintiff  for  payment  at  the  same  time. 
lb. 

7.  The  true  consideration  of  a  deed  may  be  shown  by  parol, 
although  different  from  the  one  expressed  in  the  instrument  itself. 

Wheeler  v.  Campbell^  98. 

8.  The  question  at  issue  was  whether  the  mortgage  under 
which  the  plaintiff'  claimed  was  bona  fide.  This  mortgage  was 
from  the  plaintiff^s  brother  and  purported  to  secure  a  note  of  six 
hundred  dollars.  The  defendant  had  brought  out  upon  the  plain- 
tiff's cross-examination  the  fact  that  at  about  the  date  with  the  ex- 
ecution of  the  mortgage,  the  brother  deeded  the  plaintiff  his  inter- 
est in  a  certain  farm  in  Canada  for  the  expressed  consideration  of 
eight  hundred  dollars,  but  that  in  reality  no  money  was  paid. 
Held^  that  the  plaintiff'  might  testify  upon  re-exaitiination  that  by 
a  verbal  family  understanding,  he  was  to  have  this  farm  if  he 
would  remain  at  home  and  care  for  his  lather  and  mother,  which 
he  had  done,     lb, 

9.  A  subsequent  parol  agreement,  not  inconsistent  with  a  writ- 
ten contract,  may  be  shown.      Dunklee  v.   Goodenough^  113. 

10.  The  evidence  of  the  plaintiff  tended  to  show  that  the  defend- 
ant had  taken  his  horse  to  pasture  without  any  special  contract  as 
to  risk,  and  that  the  horse  had  escaped  through  a  defect  in  the 
fence,  at  a  particular  point,  and  been  killed.  Held^  that  evidence 
that  the  condition  of  the  fence  around  other  parts  of  the  pasture 
was  good,  that  the  defendant  was  reported  to  be  a  prudent  agister 
of  horses  and  was  intrusted  with  many  valuable  horses  to  pasture, 
and  that,  in  particular  instances,  she  had  refused  to  assume  the 
risk,  as  tending  to  show  such  a  general  custom  on  her  part,  was 
inadmissible.     Lucia  v.  Meech^  175. 

11.  A  book  containing  entries  of  cash  received  and  paid  in  ref- 
erence to  a  stock   of   goods   in    which  the  claimant  and  intestate 

45 
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were  jointly  interested  was  held  admissible  as  an  account  book. 
Re  Martin  Diggins^  Estate^  ip8. 

12.  One  who  has  seen  a  person  write  but  a  single  time  is  a 
competent  witness  to  the  genuineness  of  his  signature.     Ih. 

13.  Upon  the  joint  trial  of  several  respondents  evidence  admis- 
sible as  against  one  and  not  the  other,  should  be  received  with 
proper  instructions  to  the  jury.      State  v.  J^ournter^  263. 

14.  A  medical  expert  who  has  examined  the  condition  of  the 
stomach  and  intestines,  may  give  an  opinion  as  the  cause  of  death 
based  upon  the  examination  and  the  assumption  that  a  certain 
quantity  of  tartar  emetic  was  found  in  the  stomach.     Jh, 

15.  What  a  person  says  about  his  health,  at  the  time  he  says 
it,  is  admissible  as  original  evidence,  but  what  he  says  about  the 
condition  of  his  health  at  some  previous  time  is  hearsay  and  in- 
admissible,    lb, 

16.  As  bearing  upon  the  condition  of  a  person's  health,  the 
statement  to  a  non-medical  witness  that  "he  was  sick  of  living; 
didn't  care  whether  hejlived  or  not,"  was  held  inadmissible.     lb. 

I  J,  Upon  a  trial  for  larceny,  the  fact  that  the  respondent, 
upon  being  taxed  with  the  theft  of  the  property  by  the  person  to 
whom  he  has  sold  it,  keeps  silence,  is  admissible  as  evidence 
against  him.     State  v.  Magoon^  289. 

17.  The  clerk  of  the  court  of  chancery  might  read  from  his 
docket  entries  as  evidence  to  show  the  disposition  of  the  chancery 
suit.      Sawyer  v.  Child ^  360. 

18.  The  question  being  whether  a  son,  who  disappeared  Aug» 
25,  1884,  and  was  never  subsequently  heard  from,  died  before  his 
father,  whose  death  occurred  Dec.  14,  1884,  held^  that  the  testi- 
mony of  the  living  members  of  the  family  as  to  the  general  reputa- 
tion of  the  family  as  to  the  son's  death,  not  predicated  upon  the 
declaration  of  any  deceased  member  of  the  family,  was  inadmissi- 
ble.    Re  Wait  Hurlburfs  Est.,  366. 

19.  That  it  was  generally  reputed  among  the  son's  friends  and 
acquaintances,  that  he  was  killed  or  drowned,  and  that  such  was 
still  the  reputation,  would  be  inadmissible.     Jb, 

20.  Ordinarily  that  declarations  may  be  admissible  in  evidence, 
they  must  be  those  of  a  deceased  person,  and  made  before  the  con- 
trovery  arose.     lb. 

21.  If  three  judges  render  a  judgment,  one  of  whom  is  disqual- 
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ified,  it  will  be  presumed,  in  favor  of  the  validity  of  the  judgment, 
that  the  other  two  concurred.     Martyn  v.  Curtis^  397. 

22.  The  declarations  of  a  former  owner,  made  thirty  years 
after  the  termination  of  his  ownership,  in  a  casual  conversation 
and  not  upon  the  land,  as  to  the  location  of  a  corner  are  inadmis- 
sible,    lb. 

23.  It  is  no  ground  of  exception  to  the  admission  of  the  testi- 
mony of  a  surveyor,  that  in  surveying  out  the  land  in  controversy 
he  began  back  two  lots.     Ih, 

24.  Upon  the  trial  for  one  indicted  for  murder,  it  may  be  shown 
that  the  respondent  had  adulterous  relations  with  the  wife  of  the 
deceased  as  supplying  a  motive.     State  v.  Chase ^^o^. 

25.  And  the  entire  connection  between  the  respondent  and  the 
wife  may  be  shown,  if  as  a  whole  it  tends  to  establish  such  rela- 
tions, although  single  instances  in  that  connection,  if  standing 
alone,  might  not  be  admissible.     lb, 

26.  That  the  respondent,  upon  the  morning  after  the  homicide, 
started  to  run  away,  and  upon  being  required  to,  returned,  is  ad- 
missible. An  innocent  reason  for  this  act  would  go  to  the 
weight  and  not  the  competency  of  the  testimony.     73. 

27.  So  it  is  permissible  to  show  that  the  respondent,  knowing 
that  he  was  suspected  of  complicity  in  the  murder,  and  being 
recognized  to  appear  as  a  witness  against  the  wite  and  another 
charged  with  it,  fled  to  Canada  and  there  lived  in  disguise.     lb. 

28.  Plaintiff  brought  suit  for  the  purchase  price  of  a  milk  sep- 
arator which  he  had  sold  defendant  with  a  guaranty  that  it  would 
do  as  good  work  as  any  other,  if  operated  in  the  ordinary  way* 
Plaintiff  insisted  that  the  milk  should  be  separated  at  a  tempera- 
ture of  from  eighty  degrees  to  ninety  degrees,  which  was  the  ordi- 
nary way,  and  testified  that  at  the  time  of  making  the  contract  of 
sale,  which  was  in  writing,  he  told  the  defendant  that  this  was  the 
temperature  at  which  milk  was  ordinarily  separated.  Heldy  that 
in  answer  to  this  the  defendant  might  show  that  at  the  time  of 
making  the  contract  he  told  the  plaintiff  that  he  required  a  sepa- 
rator which  would  skim  the  milk  at  seventy  degrees.  Vermont 
JFarm  Machine  Co.  v.  Batchelder^  430. 

29.  Under  the  above  guaranty  the  defendant  might  show  that 
the  plaintiff's  separator  required  more  fuel  to  do  the  same  amount 
of  work  than  one  of  another  make.     Jb. 
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30.  In  comparing  this  separator  with  one  of  another  make  the 
defendant  might  insist  on  having  the  test  made  at  a  temperature 
of  seventy  degrees  if  butter  made  from  cream  separated  at  thai 
temperature  is  better  than  that  made  from  cream  separated  at  a 
higher  temperature.     lb, 

31.  On  the  same  day  of  the  purchase  of  the  separator  in  ques- 
tion, the  plaintif!  sold  the  defendant  another  separator,  identical  in 
every  respect,  to  be  erected  at  Montpelier,  and  the  evidence  of  the 
defendant  tended  to  show  that  it  was  then  agreed  that  the  test  be- 
tween the  separator  of  the  plaintiff  and  another  known  as  the 
Alpha,  which  the  defendant  then  had  in  operation  at  Montpelier, 
was  to  be  made  and  was  made  at  Montpelier.  Hfld^  that  the 
comparative  operation  of  the  two  at  Montpelier  was  admissible. 
lb, 

32.  The  declaraiions  of  the  agents  of  the  plaintiff  sent  to  Mont-  . 
pelier  for  the  purpose  of  conducting  these  tests,  made  in  the  course 
of  their  employment,  are  admissable.     lb, 

33.  The  acts  of  an  unincorporated  association  may  be  shown 
by  parol,  although  a  record  is  kept.      Willis  v.  Chapman^  459. 

34.  The  defendant  might  show  upon  the  question  of  damages 
that  the  feed  in  his  own  pasture  was  so  good  that  his  cattle  woutd 
not  be  likely  to  resort  to  that  of  the  plaintiff  for  the  purpose  of 
feeding.      Watki7is  v.  Rist^  486. 

35.  The  question  being  whether  the  defendant  warranted  the 
value  of  the  stock  to  the  plaintiff',  evidence  that  in  the  sale  of  the 
same  kind  of  stock  to  another  person  he  gave  such  warranty  is  not 
-admissible.      yo7ies  v.  Ellis,,  544. 

36.  Upon  ihe  above  issue,  the  amount  of  the  stock  and  bonds  of 
the  company,  which  a  witness  and  other  persons  own,  is  immater- 
ial,    lb. 

37.  The  condition  of  the  assets  and  liabilities  of  the  company 
in  1894,  does  not  tend  to  show  the  value  of  its  stock  in  1890,  with- 
out something  to  connect  the  two  periods.     lb, 

38.  Upon  the  issue  whether  the  defendant  had  accounted  for 
all  the  hay  which  he  drew  away,  evidence  of  the  space  occupied 
by  the  hay  taken  and  the  number  of  cubic  feet  required  to  make  a 
ton  is  admissible.     Alger  v.  Morrill.,  598. 

See  Witness  2  ;    Husband  and  Wife  i  ;    Insurance  6,  7 ; 
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Landlord  and  Tenant  13;  Criminal  Law  12,  13,  14,  22,  23; 
Marriage  and  Divorce  5  ;  Master  and  Servant  3  ;  Guard- 
DiAN  AND  Ward  i  ;  Criminal  Law  24,  25,  26,  27. 

EXCEPTIONS. 

1.  A  general  exception  to  the  entire  charge,  or  a  seiiea  of 
propositions  contained  in  it,  will  not  be  sustained  if  any  portiot^ 
excepted  to  is  sound.     Morrill  v.  Palmer^  i. 

2.  A  general  exception  to  the  entire  charge  will  not  be  sustain- 
ed if  any  portion  of  the  charge  is  correct,     yones  v.  Ellis ^  544. 

See  Insolvency  i,  2,  3 ;  Breach  of  Promise  3. 

EXECUTION. 

1.  In  an  action  founded  on  contract  a  close-jail  execution  can- 
not be  granted  as  to  part  of  judgment,  when  the  plaintiff  is  not 
entitled  to  such  execution  as  to  the  whole  ;  as  where  part  of  the 
judgment  is  for  money  held  in  a  fiduciary  capacity,  and  the  rest 
for  breach  of  contract.  Williams  &  Clark  Fertilizer  Co.  v* 
Rudd^  607. 

2.  The  only  exception  of  the  defendant  being  to  the  granting  of 
a  certificate,  the  plaintiff  cannot  remit  in  supreme  court  that  por- 
tion of  the  judgment  as  to  which  a  certificate  couFd  not  be 
granted.     lb. 

EXECUTION  SALE. 

1.  In  case  of  the  sale  of  real  estate  on  execution  it  being  the 
statutory  duty  of  the  officer  to  publish  notice  in  a  newspaper  of  a 
certain  circulation,  his  return  is  evidence  both  of  the  fact  of  the 
publication  and  the  character  of  the  circulation.  Wilson  v. 
Spear ^  146. 

2.  The  failure  of  the  officer  to  deliver  the  tax  deed  until  afler 
the  time  for  redemption  had  passed  and  until  after  the  bringing  of 
this  suit,  does  not  bar  the  orator's  right  to  relief.     lb. 

3.  Nor  does  the  fact  that  the  deed  was  not  executed  by  the 
officer  until  after  the  expiration  of  his  term  of  office  avoid  the 
sale.     lb. 
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EXECUTOR  AND  ADMINISTRATOR. 

1.  The  administrator  of  a  deceased  executor,  who  has  pur- 
ported to  settle  his  final  account  in  the  probate  court  before  his  de- 
cease, may  be  cited  before  that  court  to  account  for  any  sum 
fraudulently  concealed  by  such  executor  upon  the  settlement  of  the 
original  account.     Davis  v.  Masiman^  225. 

2.  Any  person  interested  in  the  estate  of  the  first  intestate  may 
prefer  a  petition  to  so  cite  in  the  administrator,  and  if  an  heir  has 
brought  such  a  petition,  and  an  appeal  has  been  taken  from  the 
decree  of  the  probate  court  thereon,  it  is  not  reversible  error  if  the 
county  court  permits  the  administrator  de  bonis  of  the  first  intes- 
tate to  enter  as  a  co-petitioner.     lb. 

3.  The  judgment  upon  such  a  petition  in  this  case  does  not  de- 
termine to  whom  the  fund  is  payable,  but  simply  that  there  is  a 
fund,  and  its  amount,  to  be  paid  over»  under  the  decree  ot  the  pro- 
bate court,  to  the  proper  parties.     lb. 

4.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of 
an  executor  or  administrator  as  to  funds  which  he  has  received  and 
fraudulently  failed  to  account  for,  until  he  repudiates  his  trust; 
and  the  mere  settlement  of  his  account  in  the  probate  court  will 
not  .work  such  a  repudiation.  He  must  show  that  those  interested 
in  the  estate  know  that  he  has  received  the  funds  and  claims  to 
liold  therh  freed  from  the  trust  relation.     lb. 

5.  If  the  executor  was  the  widow  of  the  first  intestate,  her  es- 
tate should  not  necessarily  account  for  the  full  amount  fraudulently 
concealed,  but  only  for  what  would  have  been  due  from  her  if 
she  had  fully  accounted  originally.     lb. 

6.  On  this  balance  annual  interest  should  be  allowed,  that 
being  the  highest  interest  known  to  our  law.     lb. 

EXPERT  TEwSTIMONY.     See  Evidence  13. 

FALSE  WARRANTY.     See  Frauds,  Statute  of,  2. 

FISHING.     See  Waters  i,  2,  3, 4;  Constitutional  Law  i. 

FOREIGN  JUDGMENT.     See  Judgment  5,  6,  7,  8. 

FORMER  CONVICTION.     See  Criminal  Law  6,  7,  8. 

FRAUD.  See  Survival  of  Actions  i  ;  Marriage  and 
Divorce  5,  6  ;  Limitation  of  Action  i,  2,  3. 


Digitized  by  VjOOQIC 


INDEX.  69s 


FRAUDULENT  CONVEYANCE. 

1.  A  conveyance  without  consideration,  made  with  the  actual 
intent  to  defraud  creditors,  may  be  avoided  irrespective  of  the  con- 
dition of  the  grantor's  estate  at  the  time  it  was  made.      Wilson  v. 
Spear ^  146. 

2.  If  the  conveyance  is  made  with  the  intent  to  avoid  payment 
■of  a  debt,  part  of  which  had  already  accrued  and  part  of  which 
is  still  to  accrue,  it  is  void  as  to  the  whole  debt.     lb. 

3.  That  the  conveyance  was  to  the  wife  does  not  alter  the  case 
%o  long  as  there  was  an  actual  fraudulent  intent.     lb. 

4.  The  conveyance  of  property  exempt  from  attachment  is  not 
fraudulent  as  to  creditors.     Darling  v.  Richer^  471. 

5.  Where  services  had  been  rendered  to  the  intestate  by  the 
grantees  upon  the  understanding  that  the  farm  in  question  should 
be  conveyed  in  payment  thereof,  which  services  amounted  at  the 
time  of  conveyance  to  more  than  the  value  of  the  farm,  the  con- 
veyance would  not  be  fraudulent  as  to  creditors.     lb. 

6.  The  same  would  be  true,  if  a  portion  of  the  services  were 
rendered  after  the  conveyance  and  before  the  bringing  of  the  suit 
to  set  aside  the  conveyance.     lb. 

7.  One  who  alleges  that  a  conveyance,  except  possibly  one 
from  husband  to  wife,  is  fraudulent,  must  establish  affirmatively 
all  the  facts  necessary  to  make  out  the  fraud,      lb. 

FRAUDS,  STATUTE  OF 

1.  A  contract  to  take  down  a  building  standing  upon  the  land 
of  the  plaintiff  and  re-erect  the  frame  upon  the  land  of  the  defend- 
ant, is  not  within  the  statute  of  frauds  as  the  sale  of  an  interest  in 
land  or  of  goods  of  the  value  of  more  than  forty  dollars.  Scales 
V.    Willey^  39. 

2.  A  vendor  is  not  liable  for  a  fraudulent  representation  or 
false  warranty  as  to  a  defect  which  the  vendee  can  and  does  see 
at  the  time  of  the  sale.     lb. 

3.  A  contract  for  the  furnishing  of  a  particular  article,  intend- 
ed for  a  special  purpose  and  not  adapted  to  the  general  market,  is 
not  within  the  statute  of  frauds  as  a  contract  for  the  sale  of  goods. 
Forsyth  et  al.^  v.  Mann  Bros.^  116. 
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4.  So  held  with  reference  to  a  contract  to  furnish  a  granite 
monument  of  a  special  design  for  a  particular  purpose.      lb. 

5.  The  fact  that  the  defendants,  who  were  quarrymen  and 
manufacturers  of  granite,  were  not  compelled  by  the  contract  ta 
build  the  monument  themselves,  but  were  at  liberty  to  purchase  a 
part  or  all  of  it  elsewhere,  does  not  vary  the  rule.     Ih. 

See  Landlord  and  Tenant,  9. 

GQARDIAN  AND  WARD. 

1.  The  question  being  whether  the  guardian  had  paid  over  the 
funds  of  his  infant  ward,  it  is  competent  to  show,  upon  a  trial 
thirty  years  after  the  ward  became  of  age,  and  when  both  the  ward 
and  guardian  are  dead,  that  the  financial  condition  of  the  ward 
was  such,  and  that  the  transactions  between  the  ward  and  guar- 
dian were  such  at  about  the  time  he  attained  his  majority  as  to  ren- 
der it  probable  that  he  would  demand  and  receive,  and  that  he  did 
receive  the  amount  his  due.     Re  Hannah  B,  Piercers  £sl.^  689. 

2.  If  a  decree  of  the  probate  court  adjudging  the  estate  of  the 
guardian  liable  to  the  estate  of  the  ward  had  been  obtained  by  the 
administrator  of  the  ward,  it  was  competent  for  the  administrator 
of  the  guardian  to  show  that  this  decree  had  been  appealed  from, 
and  that  the  sums  upon  which  the  decree  was  based  had  in  fact  • 
been  paid.     16. 

3.  Where  it  appears  that  a  son  has  occupied  a  house  upon  his 
mother's  farm,  rendered  certain  services  about  the  carrying  on  of 
the  farm,  and  received  certain  of  the  products  of  the  farm,  and 
where  the  commissioner  finds  that  at  a  certain  time  neither  party 
was  indebted  to  the  other  by  reason  of  these  transactions,  it  is  im- 
material what  services  were  rendered  or  what  products  were  re- 
ceived.    16. 

4.  Upon  the  recommittal  of  a^  report  for  hearing  upon  a  par- 
ticular subject,  and  no  other,  it  is  not  reversible  error  if  the  com- 
missioner receives  testimony  relevant  to  some  other  subject, 
provided  his  previous  decision  upon  that  subject  is  not  changed  by 
the  testimony.     /6. 

5.  It  is  permissible  to  show  that  what  purported  on  the  face  of 
the  deed  to  be  a  sale  and  conveyance  of  the  ward's  real  estate  was 
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in  fact  a  transaction  to  secure  by  mortgage  a  personal  debt  of  the 
guardian.     lb. 

6.  In  this  case  the  guardian*s  account  should  be  stated  upon  the 
theory  that  the  title  to  this  real  estate  which  he  continues  to  oc- 
cupy afterwards,  remains  in  the  ward.     lb. 

7.  Where  the  guardian  takes  possession  of  the  ward's  real  es- 
tate, keeps  and  manages  the  same,  receiving  all  the  rents  and 
profits,  keeping  no  account  whatever  of  what  he  receives,  it  is 
proper  to  charge  him  with  a  sum  equal  to  a  fair  rental  value  oE  the 
same.     lb, 

8.  The  administrator  of  the  guardian  should  be  allowed 
nothing  for  the  care  of  ward's  estate  subsequent  to  the  appoint- 
ment of  an  administrator  upon  her  estate,  although  the  probate 
court  may  have  directed  him  to  take  charge  of  said  estate.     lb. 

9.  The  finding  of  the  commissioner  that  there  was  nothing  due 
between  Hannah  B.  and  Samuel  B.  at  the  time  he  was  appointed 
as  her  guardian  in  1888,  conclusively  determines  that  neither 
party  can  recover  in  respect  to  the  note  and  two  receipts  which 
were  outlawed  upon  their  face  at  that  time.     lb, 

10.  A  guardian  who  takes  possession  of  the  estate  of  his  ward 
and  keeps  no  account  of  his  receipts  and  disbursements,  and  there- 
by renders  it  impossible  to  make  a  statement  of  such  account,  is 
entitled  to  nothing  for  his  own  services.     lb, 

11.  If  a  party,  upon  an  accounting  before  a  commissioner,  has 
tendered  and  tried  a  particular  issue,  he  cannot  object  for  the  first 
time  before  the  supreme  court  that  a  part  of  the  item  ought  to 
have  been  brought  before  the  probate  court  in  another  manner. 
lb. 

HABEAS  CORPUS. 

1.  If  in  habeas  corpus  proceedings  in  the  U.  S.  Circuit  Court, 
the  relator  appeals  from  the  judgment  of  that  court  to  the  U.  S. 
Supreme  Court,  and  the  supreme  court  subsequently  dismisses  the 
appeal  for  the  want  of  prosecution,  the  judgment  of  the  circuit 
court  is  in  full  force  from  and  after  the  filing  of  the  mandate  dis- 
missing the  appeal.     Re  Robert  Fitton^  297. 

2.  Habeas  corpus  does  not  lie  for  the  mere  correction  of 
error ;  and  in  general  one  confined   upon  sentence  following  con- 
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viction  will  not  be  released  upon  that  writ  unles  the  sentence    is 
void.     lb,  * 

3.  That  one  under  arrest  for  one  offense  is  brought  into  court 
and  put  upon  trial  for  a  different  offense  without  having  been  for- 
mally arrested  upon  the  latter  indictment,  is  at  best  an  irregularity 
which  cannot  be  reached  by  habeas  corpus,     lb. 

See  Imprisonment  i,  2,  3.  * 

HANDWRITING.     See  Evidence  i  i . 
HEALTH.     See  Evidence  14,  15. 
HEARSAY.     See  Evidence  14,  15,  18,  19,  20,  23. 

HIGHWAYS  AND  BRIDGES. 

1.  Under  the  charter  of  the  village  of  St.  Albans,  the  town 
alone  can  be  compelled,  by  order  of  court,  to  lay  out  and  open  a 
highway  within  the  limits  of  that  village.  Mason  v.  St.  Albans^ 
^. 

2.  Having  applied  to  the  village  trustees  to  lay^  the  proposed 
highway,  the  petitioners  may  go  directly  to  the  county  court  with- 
out application  to  the  selectmen  of  the  town.     lb. 

3.  To  a  petition  by  a  town  to  be  relieved  from  an  assessment 
for  the  support  of  a  highway  and  bridge  wholly  within  one  or 
more  other  towns,  only  those  towns  need  be  made  defendants  to 
whom  the  assessment  is  payable,  although  others  were  parties  to 
the  original  judgment.      Grand  Isle  v.  Milton^  234. 

4.  A  judgment  is  none  the  more  a  contract  and  none  the  less 
a  judgment,  because  entered  by  stipulation.     lb. 

5.  If  a  statute  contains  a  proviso  excepting  a  particular  class  qf 
subjects  from  the  operation  of  a  general  law,  and  that  proviso  be 
repealed,  the  statute  remains  in  force  generally.     lb. 

HUSBAND  AND  WIFE. 

I.  It  being  found  that  the  husband  acted  as  the  agent  of  the 
plaintiff  in  the  letting  of  the  farm  and  in  looking  after  it  in  her  be- 
half during  the  continuance  of  the  lease,  he  may  testify  to  the 
manner  in  which  it  was  carried  oa,  and  the  amount  of  the  damage 
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which  accrued  to  the  plaintif!  by  reason  of  the  poor  husbandry  of 
the  defendant.     Reynolds  v.  Chynoweth^  104. 

2.  Real  estate,  of  which  the  wife  holds  an  undivided  interest  in 
fee,  without  limitation  at  the  time  of  her  marriage,  is  not  her  sep- 
arate estate,  but  upon  marriage  the  husband  becomes  entitled 
to  the  usufruct  thereof.     Hackeit  v.  Moxley^  210. 

3.  If  during  coverture  such  real  estate  is  converted  into  money 
under  order  of  court,  the  fund  realized  will  be  treated  as  real  es- 
tate and  subject  to  the  same  equities  between  the  parties.     lb, 

4.  If  the  husband  gives  his  wife  a  note  for  the  purchase  price 
of  her  share,  he  will  be  entitled  to  the  interest  on  the  note  for  the 
same  time  that  he  would  be  to  the  use  of  the  land,  and  that,  no 
child  having  been  born  alive,  would  be  during  her  lifetime.     lb, 

5.  If  the  husband  has  paid  the  wife  sufficient  sums  to  amount 
with  interest  at  the  time  of  her  death,  to  the  face  of  the  note,  it  is 
thereby  extinguished  as  between  the  parties,     lb. 

See  Probate  Court  1,2. 
IMPEACHMENT.     See  Witness  4. 

IMPRISONMENT. 

1.  One  convicted  of  open  and  gross  lewdness  under  V.  S.,  s. 
5066,  should  in  accordance  with  V.  S.,  s.  5170,  be  sentenced  to 
imprisonment  in  the  House  of  Correction  and  not  in  the  state 
prison.     Re  Harris  243. 

2.  If  sentenced  to  the  state  prison,  such  sentence  and  the  de- 
tention under  it  are  void,  and  the  prisoner  should  be  released  on 
habeas  corpus,     lb, 

3.  vBut  he  may  be  remanded  to  the  sheriff  of  the  county  to  be 
by  him  detained  for  proper  sentence  by  the  county  court.     lb. 

See  Remedy  1,2. 

INDICTMENT.     See  Criminal  Law  20,  21. 

INFANT.     See  Negligence  2,  3,  4. 

INJUNCTION. 

I.  Counsel  fees  incurred  in  the  supreme  court  are  not  in  gen- 
eral  allowable  as  injunction  damages,  when  the  real  thing  liti- 
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gated  is  a  right  for  the  protection  of  which  injunction  is  sought  as 
a  remedy.     Barre  Water  Co.  v.  Carnes^  23. 

2.  Held^  that  upon  the  facts  in  the  case,  the  decree  below  be- 
\n^  pro  forma  and  a  modification  of  the  injunction  having  been 
agreed  upon  by  the  parties,  the  defendant  was  not  compelled  ta 
go  to  a  trial  upon  the  merits  to  obtain  a  dissolution  of  the  injunc- 
tion, and  that  counsel  fees  should  not  be  allowed  as  injunction, 
damages.     lb, 

3.  The  defendant  Slason  held  a  note  signed  with  the  new  firm 
name  for  an  indebtedness  of  the  old  partnership  of  Thompson  & 
Freeman,  and  the  defendant  Tuttle,  a  note  for  $1,000  for  the 
money  borrowed  by  Thompson,  signed  by  the  new  firm  name. 
The  orator  alleged  that  these  notes  were  fraudulent,  that  it  was 
the  purpose  of  Thompson  and  these  two  defendants  to  attach  and 
apply  the  assets  of  the  partnership  to  their  payment,  and  he  ob- 
tained upon  the  strength  of  these  allegations  an  injunction  restrain- 
ing the  defendants,  Slason  and  Tuttle,  from  attaching  the  part- 
nership property  upon  these  debts.  The  master  found  that  the 
Slason  and  Tuttle  notes  were  valid  and  that  the  orator  had  no 
reason  to  suppose  otherwise  when  he  brought  this  suit.  Heldy 
that  if  the  defendants,  Slason  and  Tuttle,  had  been  prevented  from 
availing  themselves  of  the  assets  of  the  partnership  until  these  had 
been  otherwise  appropriated,  by  the  wanton  act  of  the  orator  in 
obtaining  the  injunction,  and  if  they  had  thereby  gained  any  right 
of  action  against  the  orator,  it  would  be  a  matter  of  injunction 
damages.     Fish  v.  Thompson^  273. 

4.  In  such  a  case  the  levy  of  the  execution  will  be  enjoined. 
Reynolds  v.  Haskins^  426. 

See  Equity  5. 

See  Will  5. 

INSOLVENCY. 

1.  Under  No.  125,  s.  4,  Acts  1884,  the  final  judgment  of  the 
county  court  upon  the  question  of  the  debtor's  insolvency  is  con- 
clusive, and  no  exception  lies  thereto.  Re  Montgomery  Spout 
and  Bobbin  Co.,  29. 

2.  No.  79,  s.  3,  Acts  1888,  does  not  give  an  exception  in  such 
case  by  implication.     lb. 
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3.  If  the  county  court  dismissed  the  petition  upon  the  ground 
that  the  petitioning  creditor  had  no  standing,  its  judgment  is  none 
the  less  final,     lb. 

4.  An  insolvent  debtor  may  execute  a  valid  mortgage  of  his 
property  to  secure  his  attorneys  for  advancing  the  thirty  dollars, 
which  the  statute  requires  to  be  deposited  with  the  court  of  insol- 
vency upon  the  filing  of  the  petition,  and  for  their  services  in  insti- 
tuting proceedings  in  insolvency  and  obtaining  his  discharge. 
Citizens^  Bank  v.  Graham^  306. 

See  Judgment  3. 

INSURANCE. 

1.  In  the  supreme  court  no  ground  of  variance,  unless  it  goes 
to  the  right  of  action,  can  be  insisted  upon,  which  was  not  taken 
in  the  court  below.     I^arrell  v.  American  Emp.  Ins.  Co.^  136. 

2.  The  declaration  alleged  that  the  consideration  for  the  de- 
fendant's promise  was  *'thc  warranties  contained  in  the  applica- 
tion" and  *'the  order  for  money  on  the  Central  Vermont  Railroad 
Co."  The  policy  stated  that  it  was  issued  upon  the  above  con- 
siderations, and  further  provided  that  it  should  uot  remain  in  force 
unless  the  order  was  paid  or  money  left  with  the  paymaster  of  the 
railroad  company  for  its  payment.     Held^  no  variance.     lb. 

3.  A  declaration  need  only  set  forth  the  promises  relied  upon 
and  those  only  according  to  their  legal  effect  when  applied  to  the 
alleged  facts.  A  failure  to  set  forth  promises  not  relied  upon  does 
not  constitute  a  variance.      lb. 

4.  In  a  suit  upon  a  policy  of  insurance  those  conditions  and 
agreements  which  are  collateral  to  the  plaintiff's  right  of  recovery 
need  not  be  set  forth.     lb. 

5.  If  the  policy  provides  that  it  shall  not  continue  in  force  un- 
less the  amount  of  an  order  on  a  certain  railroad  company  is  paid 
or  left  with  the  paymaster  of  the  company,  it  is  incumbent  on  the 
plaintift'to  prove  that  the  amount  has  been  so  paid  or  left  with  the 
paymaster,  and  that  the  insured  continued  to  work  for  the  com- 
pany is  not  evidence  tending  to  show  that  fact.     lb. 

6.  The  written  portion  of  a  policy  of  fire  insurance  in  describ- 
ing the  property  insured  enumerated  several  articles  and  concluded 
with  the  general  clause:  '*and  such  other  articles  as  are  usually 
kept  in  a  sign-painter's  and  carriage  painter  and  trimmer's  shop." 
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Held^  that  the  plaintiff  might  show  by  parol  that  an  article  de- 
stroyed fell  within  that  class.     Mascott  v.  Granite  Ins*  Co.^  253. 

7.  The  printed  portion  of  the  policy  provided  that  the  entire 
policy,  *' unless  otherwise  provided  by  agreement  endorsed  here- 
on," should  be  void  if  benzine  was  kept  upon  the  premises.  The 
plaintiff  conceded  that  benzine  was  so  kept,  and  offered  to  show» 
to  escape  the  effect  of  the  above  condition,  that  it  was  one  of  the 
articles  usually  kept  in  a  carriage  painter's  shop.  Held^  admis- 
sible, for  if  so,  it  was  in  effect  one  of  the  articles  enumerated  in 
the  written  description  of  the  property,  and  in  that  case, 

a.  It  would  be  tantamount  to  an  agreement  endorsed  on  the 
policy,  and 

b.  The  written  must  prevail  over  the  printed  portions  of  the 
policy.     lb, 

8.  The  declaration  stated  that  the  plaintiff  was  insured  in  the 
sum  of  one  thousand  dollars,  and  the  policy  provided  for  insur- 
ance not  to  exceed  one  thousand  dollars.  Held^  no  variance. 
Powers  v.  New  Evgland  Ins  Co.^  390. 

9.  Held^  that  the  allegation  as  to  the  time  when  the  loss  was 
payable  was  sufficient,     lb, 

10.  In  declaring  upon  a  policy  of  fire  insurance  it  is  unneces- 
sary to  notice  the  collateral  stipulations  and  agreements  which  are 
annexed  to  the  policy,     lb, 

11.  If  the  policy  insures  property  while  in  a  given  locality,  the 
locality  at  the  time  of  the  fire  must  be  set  forth  in  the  declaration. 
lb, 

12.  Notice  of  the  loss  given  by  the  agents  of  the  company,  at 
the  request  of  the  insured,  is  sufficient,  although  the  company  is 
not  informed  and  does  not  know  that  its  agents  are   acting  for  the 

nsured  in  the  giving  of  such  notice.     lb, 

13.  If  upon  being  notified  of  the  loss,  the  company  writes  that 
it  will  at  once  send  its  adjuster,  and  still  later  within  the  thirty 
days  for  the  furnishing  of  proofs  of  loss,  that  its  adjuster  will  be 
there  next  week,  this  is  a  waiver  of  the  proofs  of  loss  within  such 
thirty  days      lb, 

14.  The  condition  that  no  officer  or  representative  of  the  com- 
pany be  held  to  have  waived  any  provision,  unless  such  waiver  be 
endorsed  in  writing,  does  not  apply  to  a  waiver  by  the  company 
itself.     lb. 
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15.  A  recovery  may  be  had  upon  a  count  for  an  account  stated 
if  it  appears  that  a  certain  claim  existed  in  respect  of  which  an  ac- 
count was  stated.     lb. 

16.  If  the  parties  agreed  that  the  defendant  should  pay  two 
hundred  dollars  in  respect  of  the  personal  property  destroyed,  a 
recoveiy  of  that  amount  can  be  had  upon  the  count  for  an  account 
stated.     lb. 

17.  But  since  no  recovery  can  be  had  for  the  balance  of  the 
property  destroyed  under  the  special  count,  and  the  plaintiff  does 
not  request  judgment  as  to  the  amount  agreed  upon  for  the  per- 
sonal property,  the  entire  case  will  be  remanded.     lb. 

INTEREST. 

1.  Nothmg  furtlier  appearing,  interest  will  run  from  the  be- 
ginning of  the  suit.      Town  Sch.  Dist.  v.  Cook.,  88. 

2.  A  note  reading  '*with  interest,"  carries  simple  interest 
only.     Sawyer  v.  Child ^  360. 

See  Executors  and  Administrators,  6. 

INTOXICATING  LIQUOR. 

1.  No.  ^^  Acts  of  1894,  providing  that  the  court  of  chancery 
may  abate  a  nuisance  created  by  the  unlawful  sale  of  intoxicating 
liquor,  does  not  repeal  by  implication  R.  L.,  ss.  3837-%fO,  which 
provide  for  the  abatement  of  the  same  kind  of  a  nuisance  by  other 
means.     State  v.  Martin^  93. 

2.  A  person  found  intoxicated  may,  under  No.  127,  Acts  1884^ 
after  conviction,  be  committed  for  refusal  to  disclose.  Held^  that 
a  warrant  of  commitment  which  stated  that  the  respondent  had 
been  charged  with  having  been  found  intoxicated  and  that  the 
justice  had  found  that  the  respondent  had  been  intoxicated,  showed 
jurisdiction  in  the  justice  to  issue  the  warrant.     Bugbee  v.  Boyce^ 

3.  By  conviction  as  used  in  the  statute  is  meant  ascertainment 
of  guilt,  not  sentence  or  judgment.     lb. 

4.  No.  41,  Acts  1886,  gave  complainants  or  prosecuting 
officers  in  liquor  cases  one-fourth  of  the  fines  actually  paid.  This 
provision  was  repealed  by  statute  taking  effect  December  r,  1894. 
Held^  that  the  prosecutor  was  not  entitled  to  this  moiety  of  a  fine 
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imposed  by  a  justice  before  December  i,  1894,  but  actually  paid 
after  that  date,  where  the  reason  for  the  non-payment  was  an  ap- 
peal from  the  judgment  of  the  justice  to  a  term  of  county  court 
which  did  not  terminate  until  after  December  i,  1894.  The 
statute  gave  the  prosecutor  a  right  in  fines  collected,  and  until  then 
he  had : 

(i.)     No  vested  right  in  them  ; 

(3.)     Nor  a  quasi  contract  with  the  state  as  to  them  ; 

(3.)  Nor  an  accruing  right  in  them  which  would  be  saved 
by  V.  S.,  s.  29.      Cushman  v.  Hale^  444. 

5.  Under  V.  S.,  s.  3062,  requiring  those  authorized  to  receive 
or  disburse  town  funds,  to  settle  their  accounts  on  or  before  the 
first  Tuesday  of  March,  and  V.  S.,  s.  3059,  requiring  town  audi- 
tors to  audit  such  accounts  immediately  before  the  annual  town 
meeting,  it  is  competent  to  settle  the  account  of  the  town  liquor 
agency  as  of  January  31st  each  year.      State  v.  Brattleboro  520. 

6.  No.  72,  Acts  1894,  providing  that  towns  and  cities  shall 
pay  over  to  the  state  certain  profits  arising  from  the  sale  of  intox- 
icating liquor  by  town  and  city  agencies,  does  not  apply  to  a  fiscal 
year  ending  before  the  act  took  effect.     Jb, 

ITINERANT  VENDORS.     See  Constitutional  Law,  2,  3, 

JOINT  TRIAL.     S^^  Trial  i,  2. 

JOINT  STOCK  COMPANY.  See  Partnership  7,  8,  9, 
10,  II. 

JUDGE. 

There  is  no  rule  of  law  or  practice  which  precludes  judges 
from  sitting  in  different  causes  which  involve  the  same  issues. 
Martyn  v.  Curtis^  397. 

JUDGMENT. 

I.  It  a  criminal  complaint  pending  before  a  justice  is  held  open 
for  more  than  three  months,  without  adjournment  or  further  ac- 
tion, the  justice  thereby  loses  jurisdiction  of  the  cause  and  can 
render  no  valid  judgment  therein.     State  v  ,Bruce^  183. 
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3.  No  valid  judgment  can  be  rendered  in  a  criminal  cause 
except  upon  a  formal  complaint.     lb, 

3.  A  judgment  rendered  against  an  insolvent  debtor  during 
the  pendency  of  insolvency  proceedings  by  a  court  of  competent 
jurisdiction  cannot,  in  a  suit  upon  the  judgment,  be  attacked  upon 
the  ground  that  under  V.  S.,  s.  2071,  the  judgment  should  not 
have  been  rendered.      Wills  v.  Atkins^  191. 

4.  The  judgment  in  the  chancery  suit  would  be  none  the  less 
effectual  because  the  amount  of  the  damage  was  determined  by 
stipulation.     Sawyer  v.  Child^  360. 

5.  While  full  credit  is  to  be  given  in  our  courts  to  the  judgments 
of  a  sister  State,  whether  the  court  rendering  such  judgment  had 
jurisdiction  is  always  open  to  inquiry;  and  a  personal  judgment 
upon  a  money  demand  entered  without  personal  service  within 
the  state  or  a  voluntary  appearance,  is  invalid.  Beits  v.  John- 
son, 549. 

6.  The  power  contained  in  a  note  "to  appearand  confess  judg- 
ment" is  exhausted  by  the  confession  of  one  judgment,  and  does 
not  extend  to  subsequent  proceedings  upon  that  judgment,     lb, 

7.  So  when  in  Pennsylvania  a  judgment  was  entered  against 
the  defendant,  upon  a  note  containing  such  a  warrant,  and  sub- 
sequently, without  any  notice,  a  second  judgment  was  entered 
in  scire  /ac/aj  proceedings,  for  want  of  an  appearance,  the  second 
judgment  being  quod  recuperet^  such  judgment  is  not  valid  in 
Vermont.     lb, 

8.  If  such  latter  .proceedings  be  viewed  as  simply  scire  facias 
for  an  execution,  they  are  not  effective  to  remove  the  bar  of  the 
statute  of  limitations  as  against  a  resident  of  Vermont  in  a  suit 
upon  such  judgment  brought  in  Vermont.     lb. 

See  Appeal  i. 

See  Highways  and  Bridges  4. 

See  Mandamus  3,4. 

JURISDICTION.     See  Bank  Account  i,  2,  3. 

See  County  Court,  1,2. 

JURY.     See  Practice  3. 

See  Trial  2. 

JUSTICE  OF  THE  PEACE.     See  Judgment  i,  2. 
46 
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LANDLORD  AND  TENANT. 

1.  The  defendant  leased  to  the  plaintiffs  the  basement  of  his  old 
mill  for  creamery  purposes  and  agreed  to  furnish  sufficient  water 
power  to  operate  the  same.  If  that  power  failed  to  be  sufl[icient 
the  plaintiffs  were  to  use  steam  power  and  were  to  pay  no  rent 
while  so  doing.  The  water  by  which  power  was  furnished  was 
conducted  through  a  ditch  and  flume  from  a  dam  some  half  mile 
above  the  mill.  The  water  power  proved  insuflScient  owing  to  the 
fact  that  it  was  improperly  applied  by  the  defendant,  and  the  plain- 
tiffs used  steam  for  power,  but  made  use  of  the  water  flowing 
through  the  flume  for  other  creamery  purposes.  Thereupon  the 
defendant  opened  the  dam,  thus  preventing  the  use  of  the  water  by 
the  plaintiffs  who  brought  this  suit  in  trespass  quare  clausum  for 
the  injury.  Held^  that  the  action  would  not  lie,  for  that  the 
lease  gave  the  plaintiffs  no  title  to  the  dam.  Hulls,  Sanctu- 
ary, 57. 

2.  Any  testimony  may  be  introduced  upon  a  trial  which  is 
pertinent  to  the  issues  joined.     Reynolds  v.  Chynoweth,  104. 

3.  That  the  plaintiff  has  let  the  defendant  a  farm  upon  shares 
is  a  good  consideration  for  a  promise,  upon  his  part,  to  carry  the 
same  on  in  a  good  and  husbandlike  manner.     lb. 

4.  In  such  case  the  plaintiff  may  maintain  assumpsit  for  a 
breach  of  that  promise.     lb, 

5.  In  assumpsit  for  the  non-payment  of  rent,  the  plaintiff  can- 
not recover  for  that  accruing  after  the  commencement  of  the  suit. 
Stanley  v  Turner ,  315. 

6.  For  the  purpose  of  fixing  this  limit,  the  date  of  service  i& 
the  commencement  of  the  suit.     lb, 

7.  If  the  rent  is  payable  monthly  the  plaintiff  cannot  divide  a 
month,  but  can  only  recover  for  the  entire  months  due  at  the  date 

of  service.     lb. 

8.  A  tenant,  who,  afler  the  expiration  of  a  written  lease,  con- 
tinues in  possession  of  the  premises  upon  an  oral  agreement  that 
he  shall  hold  them  upon  the  same  terms  from  year  to  year,  be- 
comes a  tenant  from  year  to  year  by  holding  one  full  year  and  en- 
tering upon  next,  in  exactly  the  same  way  as  if  there  had  been  no 
oral  agreement,  for  this  agreemenl  creates  nothing  but  a  tenancy 
at  will.     Amsden  v.  Atzvood,  3^2. 

9.  An  oral  agreement  to  extend  a  written  lease  for  one  year 
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would  be   inadmissible   as  within   the   statute  of    frauds,  and  if 
proved  would  create  a  tenancy  at  will  merely.     Ih. 

10.  If  a  tenant,  after  the  expiration  of  a  written  lease,  becomes 
a  tenant  from  year  to  year  by  holding  over  without  new  agree- 
ment, the  holding  is  taken  to  be  on  the  terms  and  conditions  of  the 
original  lease.     lb, 

11.  The  defendant  let  the  plaintiff  his  farm  upon  shs^res  and 
agreed  to  "  furnish  twenty  cows,  one  horse  and  harness,  all  the- 
farming  tools,  including  the  dairy  utensils."     Held^  that  he  must 
replace  withip  a  reasonable  time  any  of  the  cows  that  died  during 
the  term.      Gregory  v.  Tomlinson^  410. 

12.  Held^  further,  that  he  must  supply  all  necessary  farming 
tools  although  they  were  not  upon  the  farm  at  the  time  the  lease 
was  made.     lb, 

13.  That  the  parties  looked  over  the  farm  and  personal  prop- 
erty before  the  execution  of  the  lease  had  no  tendency  to  construe 
it  differently,  and  such  evidence  was  properly  excluded.      lb, 

14.  That  the  plaintiff  did  not  carry  on  the  farm  in  a  husband- 
like manner,  was  proper  subject  for  recoupment  and  might  be 
shown  under  the  general  issue,  nor  would  the  defendant's  testi- 
n)ony  in  that  respect  be  limited  to  those  particulars  which  he  had 
set  up  in  his  notice.     lb, 

LARCENY.     See  Criminal  Law  4,  5,  9. 

LEASE.     See  Landlord  and  Tenant  i. 
•     LETTING  UPON  SHARES.     See  Landlord  and  Tenant 
2,  3,  4,  II,  12. 

LICENSE.     See  Constitutional  Law  2,  3,  4,  5. 

LIMITATION  OF  ACTIONS. 

1 .  The  statute  of  limitations  began  to  run  from  the  time  when, 
the  facts  were  known  to  the  plaintiff,  for  the  acts  of  the  defendant 
constituted  a  continuing  fraud  which  was  not  complete  so  long  as 
the  plaintift  was  kept  in  ignorance  of  her  real  condition.  Morrill 
V.  Palmer^  i. 

2.  Dictum^  if  the  statute  of  limitations  began  to  run  from  the 
celebration  of  the  marriage,  the  active  fraudulent  concealment  of 
that  fraud  by  the  defendant  would  be  a  good  answer  to  a  plea  of 
the  statute.     lb. 


Digitized  by  VjOOQIC 


7o8  INDEX. 


3.  Held^  that  upon  the  evidence  in  this  case  the  plaintiff  had 
no  such  knowledge  of  nor  opportunity  to  know  the  facts  as  would 
bar  her  right  to  recovery.     Ib» 

4.  A  law  cannot  be  modified  by  agreement,  but  where  no  pub- 
lic principle  is  involved,  parties  may  forego  the  protection  of  the 
law.      State  Trust  Co.  v.  Sheldon^  259. 

5.  T]ie  statute  of  limitations  is  not  a  regulation  of  public 
policy,  but  for  the  benefit  of  individuals,  and  an  agreement  to 
waive  it,  made  as  a  pari  of  a  promissory  note,  is  binding.     lb. 

See  Executor  and  Administrator  4. 

MALICE.  See  Action  2,  3  ;  Malicious  Prosecution  1,2; 
Evidence  26,  27. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  the  plaintiff  must  al- 
lege and  piove,  as  an  independent  fact,  malice  in  the  defendant. 
Hatjie  v.  Hare^  247. 

2.  Hcld^  that  the  evidence  in  this  case  did  not  tend  to  establish 
such  fact.     lb, 

MANDAMUS. 

1.  In  mandamus  to  amend  the  record  ot  a  justice,  the  court 
has  discretion  to  refuse  the  writ  when  it  appears  that,  if  granted, 
the  amendment  would  not  ultimately  benefit  the  petitioner.  Ken- 
dall \,  Aldrich^  478. 

2.  But,  it  appearing  that  the  record  ought  to  have  been  as 
claimed  by  the  petitioner,  no  costs  were  allowed  either  party.    lb. 

3.  The  supreme  court  will  not,  upon  mandamus,  order  the 
clerk  of  the  county  court  to  complete  the  record  of  a  judgment 
by  inserting  the  amount  of  damages  as  formerly  assessed  by  him, 
when  such  amount  cannot  be  established  with  certainty.  Rug'g^ 
and  Wife  v.  Davis^  600. 

4.  Held^  that  the  evidence  in  this  case  did  not  establish  the 
amount  with  sufficient  certainty,  the  assessment  having  been  five 
years  before,  and  the  only  direct  evidence  being  the  recollection  of 
the  plaintifl's  attorney  as  to  what  the  clerk  told  him.     lb. 

5.  The  petition,  being  brought  against  the  defendant  in  the 
original  suit  and  the  clerk,  was  dismissed  with  cost  to  the  defen- 
dant and  without  cost  to  the  clerk.     lb. 
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MARRIAGE  AND  DIVORCE. 

1.  A  marriage  per  verba  de  presenti  is  not  valid  in  Vermont. 
Alorrill  v.  Palmer^  i . 

2.  In  1S60,  the  defendant  having  a  wife  then  living^,  repre- 
sented to  the  plaintiff' that  he  was  a  single  man  and  thereby  in- 
duced her  to  marry  him.  The  ceremony  was  performed  in  Massa- 
chusetts and  was  void  by  both  the  law  of  that  slate  and  Vermont. 
In  1862  the  first  wife  of  the  defendant  obtained  a  divorce,  and  the 
defendant  testified  that  he  supposed  this  made  his  marriage  with 
plaintiff' legal.  Plaintiff  and  defendant  lived  together  as  husband 
and  wife  until  1894,  and  during  that  time  reared  a  family  and  ac- 
cumulated a  substantial  property.  The  suspicions  of  the  plaintiff 
weie  once  or  twice  aroused,  but  the  defendant,  on  being  applied  to, 
assured  her  that  he  had  a  right  to  marry  her  and  that  she  was  his 
lawful  wife,  and  she  at  all  times  so  believed  down  to  1894.  Held^ 
that  the  parties  were  not  husband  and  wife.     lb, 

3.  A  marriage  by  the  petitionee,  against  whom  a  divorce  has 
been  granted,  in  violation  of  R.  L.,  s.    2391,  is  void.       Ovitt  v. 

Smith,  IS- 

4.  The  petitioner  being  domiciled  in  this  state  and  having  been 

so  domiciled  at  the  time  of  the  pretended  marriage,  the  court,  un- 
der R.  L.,  s.  2347,  has  jurisdiction  to  decree  the  nullity  of  a  mar- 
riage solemnized  in  the  state  of  Massachusetts,  upon  the  ground 
that  the  petitioner  then  had  a  husband  living.  Barney  v. 
CunyeSy  51. 

5.  To  justify  the  granting  of  a  divorce  on  the  ground  of  adul- 
tery the  evidence  must  be  sufficient  to  overcome  the  presumption 
of  innocence,  but  need  not  establish  the  commission  of  the  crime 
beyond  a  reasonable  doubt.      Lindley  v.  Lindley^  421. 

6.  A  decree  of  the  county  court  annulling  a  marriage  under  V. 
S.,  s.  2261,  upon  the  ground  that  the  consent  of  the  petitioner  was 
obtained  by  fraud,  will  not  be  reversed,  if  there  was  any  evidence 
tending  to  show  such  fraud.     Parsons  v.  Parsons ^  95. 

7.  Evidence  showing  that  the  petitionee  fraudulently  obtained 
a  marriage  certificate  by  representing  to  tlie  town  clerk  that  he 
was  a  resident  ol  the  town  where  he  was  not ;  that  he  then  told 
the  petitioner,  who  was  less  than  eighteen  years  ol  age,  that  the 
certificate  was  all  right,  that  having  obtained  it  they  were  obliged 
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to  get  married,  and  Ihat  her  parents  had  no  control  over  her  in  the 
matter,  tends  to  show  that  the  consent  of  the  petitioner  was  ob- 
tained by  fraud.     lb. 

See  Action  i  . 

MARRIED  WOMAN.     See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  That  an  appliance  is  in  common  use  tends  to  show  that  a 
master  is  not  guilty  of  negligence  in  providing  it  for  the  use  of  his 
employee,  but  is  not  conclusive  upon  that  proposition.  The  test 
is,  would  a  reasonably  prudent  man  furnish  it  under  the  circum- 
stances.     Geno  V.  J^all  Alt,  Paper  Co,^  568. 

2.  Held^  thai  the  charge  as  given  upon  the  subject  ot  negli- 
gence in  the  use  of  the  piojecting  set-screw  was  correct.     lb, 

3.  The  question  being  whether  the  use  of  a  projecting  set- 
screw  was  negligent,  it  is  proper  to  show  what  the  expense  would 
be  of  replacing  it  with  one  that  was  counter-sunk.     lb, 

4.  Held^  that  the  charge  upon  the  claim  of  the  defendant  that 
the  plaintiff  could  not  recover  because  he  had  incurred  an  obvious 
danger  was  unexceptionable.     lb, 

MIXED  POSSESSION.     See  Adverse  Possession  i. 
MORTGAGE.     See  Insolvency  4. 

MORTGAGE  OF  PERSONAL  PROPERTY.  See  Chat- 
tel Mortgage. 

MOTION  IN  ARREST. 

1.  A  motion  in  arrest  only  reaches  defects  in  the  pleadings  and 
verdict.      Waitev,  Starkey^  181. 

2.  Whether  replevin  will  lie  against  an  officer  for  property 
.taken  in  execution  cannot  be  raised  by  motion  in  arrest.     Jb, 

MOTION  TO  DISMISS.     See  Practice  4,  5. 

MUNICIPAL  CORPORATION. 

I.  The  charter  of  the  defendant  village  provides  that  in  case  a 
private  individual  desires  to  enter  a  public  sewer,  he  shall  apply  to 
the  bailiffs,  who  shall  determine  the  amount  upon  the  payment  of 
•JW'hich  he  may  enter  such  sewer;  that  if  the  individual  be  dissatis- 
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fied  with  the  amount,  he  may  appeal  to  the  county  court  atid  that 
in  case  of  such  appeal  he  may  enter  the  sewer  at  once  upon  the 
filing  of  a  bond.  Held^  that  no  bond  need  be  filed  unless  the  appel- 
lant desires  to  enter  the  sewer  before  the  determination  of  his  ap- 
peal.     Crosby  v.  Braitleboro^  484. 

2.  Memorial  Hall  was  situated  within  the  limits  of  the  plaintiff 
and  was  in  process  of  erection  at  the  time  the  act  creating  the  de- 
fendant was  passed.  That  act  provided  that  if  the  money  already 
raised  for  that  purpose  was  not  sufficient  to  complete  Memorial 
Hall  according  to  the  plans  and  specifications  agreed  upon,  the 
defendant  should  contribute  to  its  completion  in  proportion  to  its 
grand  list.  The  jury  found  that  subsequent  to  March  i,  1887,  the 
plans  and  specifications  were  substantially  altered  ;  that  it  would 
have  cost  $15,450,875  to  have  completed  the  building  according 
to  the  original  plans  and  specifications ;  that  the  plaintift  town  liad 
actually  expended  $39,942.59  in  its  completion  and  that  it  had  re- 
ceiyed  but  $4,958.55  from  moneys  provided  at  the  time  the  act 
was  passed.  Held^  that  the  plaintiff  could  recover  of  the  defen- 
dant its  portion  of  the  difference  between  what  would  have  been 
required  to  complete  the  building  according  to  the  original  phms 
and  specifications  and  the  amount  which  the  plaintiff  had  leceived 
for  that  purpose.     Rutland  y,  We%t  Rutland^  156. 

NEGLIGENCE. 

1 .  A  grantee  is  under  no  duty  to  a  creditor  of  the  grantor  to 
critically  examine  his  title.     Reynolds  v.  Haskins^  426, 

2.  Evidence  that  a  part  of  the  defendant's  railroad  yard  was 
used  as  a  common  passage  w«ay  and  playground  by  children  was 
admissible  upon  the  question  whether  the  defendant's  servants  ex- 
ercised proper  care  in  backing  their  engine  over  that  locality, 
whereby  the  intestate,  a  two-year-old  child,  was  killed.  Lindsay 
V.  Canadian  Pacific  Ry.^  556. 

3.  Held^  that  it  was  a  question  of  fact  for  the  jury  whether  the 
servants  of  the  defendant  were  guilty  of  negligence  in  backing  the 
engine  onto  intestate,  a  child  two  years  old,  who  had  escaped  from 
the  care  of  its  parents,  and  got  upon  the  track  of  the  defend;int 
without  right.     lb, 

4.  Held^  further,  that  it  was  a  question  of  fact  for  the  juiy 
whether  the  parents  of  the   intestate   were  guilty  of  contributory 
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negligence  in  suffering  the  intestate  to  go  upon  the  track  under  the 
circumstances  shown.     lb. 

See  Bills  and  Notes  2  ;  Master  and  Servant  1,2. 

NOTICE.     See  Trustee  Process  3. 

NOTICE  OF  LOSS.     See  Insurance  12. 

NUISANCE. 

That  a  lot  in  a  cemetery  is  "unsightly  and  disfigured  and  needed 
to  be  filled  and  graded  lo  put  it  in  a  proper  and  suitable  condi- 
tion" does  not  make  it  a  nuisance.  Woodstock  Ass'n  v.  Hagar^ 
488. 

See  Intoxicating  Liquor  i. 

OFFICER.     See  Criminal  Law  i  :  Process  i. 

OFFSET. 

An  offset  is  not  available  at  law  unless  the  parties  are  idcnticaL 
Kendall  y.  Aldrich^  478. 

See  Verdict  i  . 

PAROL  EVIDENCE.  5^^  Evidence  8,  38,  29;  Insur- 
ance 6. 

PARTNERSHIP. 

I.  If  a  surviving  partner  borrows  money  with  which  to  pay 
partnership  debts,  giving  his  individual  notes  therefor,  these 
notes  are,  between  him  and  the  executors  of  the  deceased  partner^ 
a  partnership  indebtedness,  and  he  may  pay  them  out  of  partner- 
ship funds  in  his  hands.     Kenney  v.  Howard^  194. 

Thompson  and  Freeman  were  partners  in  a  mercantile  business. 
Freeman  was  indebted  to  the  orator  and  assigned  to  him  for  the 
purpose  of  securing  that  indebtedness  his  entire  interest  in  the 
business.  The  orator  took  possession  and  Freeman  retired  from 
the  business.  It  was  agreed  between  the  orator  and  Thompson 
that  the  goods  of  the  partnership  should  be  converted  into  money 
as  speedily  as  possible,  the  partnership  debts  satisfied,  and  the 
balance  divided  between  Thompson  and  the  orator.  Neither 
party  was  able  10  find  a  purchaser  for  the  goods  and  the  business 
was  contuiued  as  before  under  the  management  of  Thompson.     A 
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new  firm  name  was  adopted  with  the  consent  of  the  orator.  New 
goods  were  bought  with  his  knowledge  to  replenish  the  stock. 
Out  of  the  money  received  Thompson  paid  indiscriminately  the 
bills  of  the  old  partnership  and  those  for  new  goods  bought. 
Sometime  after  taking  the  assignment  the  orator,  upon  the  appli- 
cation of  Thompson,  paid  in  a  sum  to  equalize  the  amount 
which  the  concern  owed  Thompson.  Thompson  borrowed 
$i,cxx>and  advanced  small  sums  of  his  own  which  were  used  in- 
discriminately in  the  business.  After  continuing  the  business  (or 
some  seven  months  Thompson  fell  sick  and  turned  the  property 
over  to  the  orator,  who  continued  to  sell  goods  for  about  a  month 
and  then  disposed  of  the  entire  stock.  With  the  avails  coming 
into  his  hands  while  in  the  management  of  the  business  he  paid 
debts  of  the  old  partnership  and  bills  for  new  goods  indiscrimin- 
ately, and  had  a  balance  in  his  hands  at  the  time  of  the  hearing. 
Held: 

2.  The  orator  and  Thompson  were  not  partners,  for  the  inter- 
est of  the  orator  was  that  of  a  security  holder  merely.  I^tsA  v. 
Thompson^  273. 

3.  The  orator  must  account  for  the  balance  remaining  in  his 
hands  after  taking  out  the  price  of  his  services  in  closing  out  the 
business.     lb, 

4.  The  orator  cannot  recover  of  Thompson  for  the  $600  ad- 
vanced, but  this  must  stand  subsequent  to  the  lien  of  partnership 
debts  and  upon  a  parity  with  the  indebtedness  to  Thompson.     lb. 

5.  Thompson  cannot  recover  of  the  orator  for  the  money  bor- 
rowed by  him  and  used  in  the  business,  for  the  relation  between 
the  parties  growing  out  of  their  joint  ownership  of  the  goods  would 
not  justify  him  in  borrowing  money  on  this  account.     lb. 

6.  From  the  assets  of  the  business  the  partnership  debts  and 
the  debts  contracted  by  Thompson  in  managing  the  business  must 
first  be  paid,  then  the  advances  of  Thompson  ^and  the  orator,  and 
the  balance,  if  any,  divided  between  them.     lb. 

7.  Several  persons  associated  themselves  for  the  purpose  of 
carrying  on  the  business  of  manufacturing  cheese  under  the  name 
of  the  Smithtown  Cheese  Company.  They  adopted  a  constitution 
which  provided  for  a  capital  stock,  which  was  to  be  divided  into 
shares.  These  shares  could  be  transferred  upon  certain  condi- 
tions, and  entitled  the  holder  to  one  vote  each.     The  afiairs  of  the 
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company  were  managed  by  a  board  of  directors,  who  were  annu- 
ally elected  by  the  shareholders.  After  doing  business  in  this 
way  for  a  time,  a  charter  was  procured  incorporating  the  Smith- 
town  Cheese  Factory  Company,  and  the  stockholders  of  the  Smith- 
town  Cheese  Company  voted  at  a  duly  warned  meeting  to  accept 
the  provisions  of  the  charter.  None  of  the  requisites  prescribed 
for  the  organization  of  the  Smiihtown  Cheese  Factory  Company 
were  complied  with,  but  the  stockholders  supposed  that  they  had 
become  a  corporation  by  accepting  the  charter,  and  from  then 
business  was  carried  on  in  substantially  the  manner  prescribed  by 
both  the  charter  and  the  original  constitution.  Held^  that  the 
original  company  was  not  changed  into  a  corporation  by  the  vote 
4iccepting  the  charter.      Willis  v.  Chapman^  459. 

8.  The  original  association  was  a  partnership  in  the  nature  of 
a  joint  stock  company.     lb, 

9.  The  partnership  would  not  be  dissolved  by  the  death  or 
withdrawal  of  a  member,  for  the  constitution  provided  for  a  trans- 
fer of  the  shares.     lb, 

10.  It  might  be  dissolved  for  cause  in  the  discretion  of  the 
court  of  chancery,  and  the  fact  that  the  concern  had  made  no  pro- 
fit for  twenty-three  years,  with  no  prospect  of  making  any  in  the 
future,  would  be  a  sufficient  cause.     Ih, 

1 1 .  The  original  constitution  provided  that  stockholders  should 
receive  twelve  per  cent  on  the  par  value  of  their  stock.  This 
was  subsequently  amended  so  as  to  make  dividends  payable  upon 
the  vote  of  the  directors.  The  orator  took  his  stock  after  this 
amendment,  and  no  dividends  had  been  voted.  Held^  that  he  was 
not  entitled  to  dividends.     lb. 

PARTY.     Sec  EqyiTv  i,  5. 

PAUPER. 

1.  A  residence  within  the  territorial  limits  of  the  town  of  Proc- 
tor previous  to  its  incorporation  in  1887  cannot  be  resorted  to  for 
the  purpose  of  charging  that  town  with  the  support  of  a  pauper 
under  No.  45,  Acts  of  1892.  City  of  Rutland  v.  Town  of  Proc- 
tor, 153. 

2.  A  person  having  no  property  of  his  own  and  unable  to  main- 
tain himself,  living  with    his  wife  in    her   house,  which  is  of  the 
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value  of  sixty  dollars  and  mortgaged  for  thirteen  dollars,  is  a 
pauper,  and  a  town  furnishing  him  assistance  may  recover  of  the 
town  of  his  legal  residence  therefor  under  No.  55,  Acts  of  1892. 
Springfield  V .  Chester^  294. 

3.  The  fact  that  he  is  living  upon  the  free-hold  of  his  wife  is 
immaterial  under  the  present  law.     lb. 

4.  To  retain  a  residence  under  the  pauper  law  there  must  be 
a  definite  intention  to  return  and  a  place  to  which  the  person 
has  a  right  to  return,  and  the  right  of  an  emancipated  child  to  re- 
turn to  his  mother's  house  is  not  such  a  right.  St,  Johnshury  v. 
Concord^  487. 

5.  So  where  the  pauper  left  his  mother's  home  and  went  into 
another  state  to  seek  employment,  intending  to  remain  so  long  as 
that  employment  should  prove  profitable,  found  work,  married  and 
lived  there  until  his  employment  ceased,  this  would  interrupt  his 
residence  in  the  town  from  which  he  went.     lb. 

PAYMENT. 

The  defendant  did  certain  work  for  the  plaintiff  after  the  be- 
ginning of  the  tenancy.  The  releree  found  that  the  parties  agreed 
that  what  was  due  for  this  work  should  be  applied  as  a  payment 
upon  the  rent,  but  that  the  price  was  not  agreed  upon.  Held^  that 
it  should  be  so  applied  at  what  the  work  was  reasonably  worth. 
Stanleys.  Turner^  ^i^. 

See  Trustee  Process  4 ;  Contract  6,  7,  8. 

PETITION  FOR  APPEAL.     See  Practice,  4,  5. 

PLEA  OF  GUILTY.     6>^  Appeal  i. 

PLEADING. 

1.  Where  the  plea  to  an  action  for  false  imprisonment  justifies 
the  detention  ''for  the  said  space  of  time  in  said  declaration  men- 
tioned," the  justification  is  sufficiently  broad  as  to  time.  /Cent  v. 
Miles  y  48. 

2.  An  allegation  that  the  defendant  was  negligent  in  certain 
particulars  "so  that"  the  damage  accrued  is  equivalent  to  "by  rea- 
son whereof,"  and  sufficient  on  motion  in  arrest.  Lucia  v. 
Meech^  175. 
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3.  Held^  that  the  first  count  in  the  defendant's  declaration  in 
offset  was  not  upon  the  written  agreements,  but  upon  a  state  of 
facts  to  which  they  were  introductory.     Amsden  v.  Atwood^  322. 

4.  If  judgment  be  given  for  the  plaintiff  and  the  case  referred 
to  the  clerk  for  the  assessmt- nt  of  damages,  he  can  only  receive 
upon  that  hearing,  evidence  legally  admissible  under  the  plead- 
ings.    Seaver  v.  Wilder^  423. 

5.  Accord  and  satisfaction  cannot  be  given  in  evidence  as  a 
defence  unless  presented  by  special  plea  or  by  notice  with  the 
general  issue.      lb, 

6.  If  the  plea  alleges  a  commitment  to  jail,  the  confinement 
will  be  treated  as  still  continuing  in  a  hearing  upon  demurrer. 
Sheer  an  v.  Sparhawk^  603. 

See  Landlord  and  Tenant,  14;  Criminal  Law,  16,  17,  i8» 
19. 

POSSESSION. 

1.  Possession  of  a  part,  under  a  deed  of  an  entire  ti*act,  gives 
constructive  possession  ot  the  whole,  unless  the  balance  of  the 
land  is  in  the  actual  possession  of  the  true  owner  or  some  other 
person  claiming  title.  J^ullam  d:  Adams  v.  I^oster  db  Jaquith^ 
590. 

2.  A  person  so  in  possession  may  maintain  trespass  quare 
clausum  for  the  entry  upon  that  portion,  of  which  he  is  in  con- 
structive possession.     lb. 

See  Adverse  Possession,  i  . 

PRACTICE. 

1 .  By  pleading  to  a  new  count,  a  party  waives  his  right  to  move 
to  dismiss  the  same  as  being  for  a  different  cause  of  action.  Rey^ 
noldsY^  Chynoweth^  104. 

2.  The  court  will  not  reconsider  a  decision  made  by  it  in  the 
same  case  on  a  state  of  lacts  not  different  in  legal  effect.  Amsden 
v.  At-wood^  322. 

3.  If  the  plaintiff  does  not  set  his  case  for  trial  by  jury  under 
rule  No.  22,  and  the  delendant  does  set  it  for  the  court,  it 
stands  for  trial  by  the  court,  nor  is  the  plaintiff  unlawfully  de- 
prived of  his  right  to  a  jury  trial  thereby.    Martyn  v.  Curtis^  397. 

4.  The  funrtion  of  a  motion   to   dismiss   is  to   abate  the  action 
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for  some  defect  in  the  proceedings,  and  not  to  test  the   right  of  . 
recovery  upon  the  merits.     Marsh  v.  Graves^  400. 

5.  If  the  petitionee,  in  a  petition  for  leave  to  enter  an  appeal 
from  the  prohate  court  for  that  the  same  has  failed  of  entry  by 
reason  of  fraud,  accident  or  mistake,  claims  that  the  petition  does 
not  set  forth  facts  which  entitle  the  petitioner  to  relief,  he  should 
■demur  and  not  move  to  dismiss.     lb. 

See  Exceptions  1,2;  Insurance  17 ;  Pleading  4,  5  ;  Execu- 
tion 1,2. 

PRESUMPTION. 

That  a  respondent  fails  to  call  a  witness,  who  is  equally  available 
to  the  state,  is  not  to  be  taken  against  him.  and  if  the  prosecuting 
attorney  is  permitted  to  argue  that  it  is,  against  objection  and  ex- 
ception, it  is  reversible  error.     State  v.  Fitzgerald^  125. 

See  Criminal  Law  3. 

PRESUMPTION  OF  INNOCENCE.  See  Marriage  and 
Divorce  5. 

PRIORITY  OF  TITLE. 

The  title  of  a  bona  fide  purchaser  of  real  estate  is  superior  to 
that  of  an  attaching  creditor  who  receives  actual  notice  of  the  pur- 
chaser's title  after  attachment  and  before  levy  of  execution.  Rey- 
nolds v.  Has k ins ^  426. 

PRIVILEGED  COMMUNICATION. 

What  an  attorney,  called  in  consultation  by  a  respondent,  ob- 
serves, in  common  with  other  persons,  as  to  his  condition  of  intox- 
ication, is  not  of  the  nature  of  a  privileged  communication. 
State  V,  Fitz^erald^  125. 

PROBATE  COURT. 

I.  The  probate  court  may,  under  V.  S.,  s.  2494,  grant  an  ad- 
ministrator license  to  convey  real  estate  held  by  the  deceased  in 
trust  arising  by  implication  of  law,  and  may  hear  and  determine 
the  facts  necessary  to  show  whether  such  a  trust  existed.  Bick- 
fords,  Bickford^  525. 
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2.  If  a  husband  pays  the  purchase  price  of  real  estate,  and 
causes  the  same  to  be  deeded  to  his  wife  under  a  mutual  under- 
standing that  she  shall  hold  the  legal  title  in  trust  for  him,  a  trust 
results  by  implication  of  law^  for  the  presumption  that  the  transac* 
tion  was  intended  as  a  gift  to  the  wife  is  rebutted  b}'  the  fact  of  the 
understanding.     lb. 

3.  The  probate  court  cannot  reverse  or  modify  a  judgment  of 
the  county  court  rendered  in  an  appeal  from  the  probate  court. 
Buffum  V.  Haynes*  Est.^  534. 

4.  The  judgment  of  the  county  court  is  a  judgment  of  that 
cou*-t  and  the  record  remains  in  that  court.  Its  certificate  to  the 
probate  court  is  merely  for  the  information  of  that  court.     lb, 

5<?^  Executors  and  Administrators  i. 

PROCESS. 

Process  good  upon  its  face  justifies  the  officer  executing  it. 
Bug  bee  V.  Boyce^  311. 

PRODUCTION  OF  WRITINGS.     See  Trial,  5,  6. 
PROMISSORY  NOTE.     See  Bills  and  Notes. 

PROXIMATE  CAUSE. 

The  defendant  obstructed  the  plaintiff's  private  way  over  defend- 
ant's land  by  building  a  fence  across  it  under  claim  of  right. 
Thereupon  the  plaintiff  caused  it  to  be  laid  out  ^s  a  public  way 
and  paid  the  defendant  seventy  dollars  land  damages  as  a  condi- 
tion thereof.  Held^  that  the  building  of  the  fence  was  not  the 
proximate  cause  of  the  payment  of  the  seventy  dollars,  and  that 
the  plaintift  could  not  recover  that  sum  as  damages  in  a  suit  for 
the  obstruction  of  the  way.     Holmes  v.  Fuller^  207. 

PUBLIC  POLICY.     See  Limitation  of  Actions,  4,  5. 

PURCHASER  FOR  VALUE.  See  Priority  of  Title,  i  ; 
Injunction,  i;   Negligence,  i. 

RAILROAD  COMPANIES,     See  Negligence  2,  3,  4. 

RAPE.     See  Criminal  Law,  20,  21,  22,  23. 

REBUTTAL.     See  Trial  9. 

RECORD.     See  Mandamus  3,  4. 
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RECORDS.     See  Evidence  33. 
RECOUPMENT.     See  Landlord  and  Tenant  14. 
REFUSAL  TO  PERFORM.     See  Contract  5. 

REMEDY. 

1.  The  imprisonment  of  a  debtor  on  execution  may  suspend 
other  remedies  against  him  or  his  estate,  but  not  collateral  reme- 
dies.    Sharon  v.  Sparhaivk^  603. 

2.  Debt  will  lie  against  a  surety  on  appeal  to  the  county  court 
in  justice  ejectment  proceedings,  although  the  debtor  is  confined  in 
jail  upon  an  execution  in  the  same  case.     lb, 

REMEDY.     See  EqyiTY  2,  3,  4. 

REMITTITUR.     See  Execution  i,  2. 

RENT.     See  Landlord  and  Tenant,  5,6,7;  Payment  i  . 

REPEAL.  See  Intoxicating  Liquor  i  ;  Construction  of 
Statutes  i  ;  Highways  and  Bridges  5. 

REPEAL  OF  STATUTES,     See  Intoxicating  LiqyoR  4. 

REPLEVIN. 

The  defendant  in  a  replevin  suit  cannot  maintain  an  action 
against  the  officer  for  not  taking  a  sufficient  bond,  if  he  has  im- 
paired the  value  of  the  bond  to  the  officer,  as  by  discharging 
a  surety,  for  the  officer  is  entitled  to  the  benefit  of  the  bond. 
jFolleti  \,  Shumwavi  6%. 

REPUTATION.     5^^  Witness  4;  Evidence  18,  19,  20. 

REQUEST  TO  CHARGE.     See  Charge  of  Court  i,  2,  3. 

RESIDENCE.     See  Pauper  4,  5. 

SALE. 

1.  When  property  is  sold  at  auction  for  cash  or  approved 
paper,  the  title  does  not  pass,  in  the  absence  of  any  arrangement 
to  the  contrary,  until  payment  is  made  and  the  property  delivered • 

Chalmers  v.  McAitley^  44. 

2.  So  when  the  property  sold  consisted  of  cattle,  and  the  ven- 
dee did  not  for  several  days  produce  paper  w^hich  the  vendor  ap- 
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proved,  but  did  finally,  whereupon  the  paper  was  received  and  the 
cattle  delivered,  held^  that  the  vendee  was  not  liable  for  the  ex- 
pense of  keeping  the  cattle  from  the  date  of  the  sale  to  the  deliv- 
ery,    lb. 

See  Frauds,  Statute  of,  3^  4i  5  ;  Construction  of  Con- 
tract I. 

SAVINGS  BANK. 

The  plaintiff'  deposited  certain  sums  of  money  in  defendant 
savings  bank  and  took  a  dep>osit  book  in  the  name  of  Mary  Kav- 
anaugh.  This  book  plaintiff  subsequently  kept  in  her  possession. 
Mary  Kavanaugh  upon  request  of  the  plaintiff  declined  to  transfer 
the  account  to  the  plaintiff  and  the  plaintiff  thereupon  brought  this 
suit.  Held^  that  the  case  should  be  remanded  to  the  county  court 
and  that  Mary  Kavanaugh  should  be  made  a  party  under  V.  S., 
4086,  so  that  the  judgment  might  conclusively  determine  the  rights 
of  all  parties  interested.  Kavanaugh  v.  Vermont  Saving's 
Bank^  494. 

SCHOOL  DISTRICT.     See  Schools  i,  2. 

SCHOOLS. 

1.  A  town  may  maintain  an  action  in  assumpsit  against  the 
treasurer  of  a  school  district  for  money  of  the  district  in  his  hands, 
which  became  the  property  of  the  town  when  the  district  was 
abolished  by  No.  20,  Acts  of  1892.  Town  School  District  v. 
'Cook,  88. 

2.  That  the  treasurer  has  divided  the  funds  among  the  tax- 
payers pursuant  to  a  yote  of  the  district  is  no  defense.     lb, 

SERVICE.     See  Trustee  Process  5. 

SET  OFF.     See  Offset. 

SEWER  ASSESSEMENT.     See  Municipal  Corporation  i  . 

SILENCE  AS  EVIDENCE.     See  Evidence  16. 

SCIRE  FACIAS.     See  Remedy  i,  2. 

SHARES  OF  STOCK.     See  Construction  of  Contract  i  . 

SPECIFIC  ARTICLES.     See  Contract  6,  7,  8. 

ST.  ALBANS.     Sec  Highways  and  Bridges  i,  2. 
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STARE  DECISES.     See  Practice  2. 
STATE'S  ATTORNEY.     See  Criminal  Law  2. 
STATUTE  OF  FRAUDS.     See  Frauds,  Statute  of. 

STATUTES  CONSTRUED  AND  LIMITED. 

Const.  Vt.,  Ch.  IL,  s.  40,  boatable waters 340 

Const.  Vt.,  Ch.  II.,  s.  5,  the  court  of  chancery 499 

R.  L.,  s.  3812,  proceedings  in  case  of  intoxication 313 

R.  L.,  s.  3864,  form  of  warrant  on  disclosure 313 

R.  L..  s.  3814,  proceedings  if  intoxicated  person  is  disturbing  public 

peace 313 

R.  L.,  s.  3816,  disclosure  of  intoxicated  person 313 

R.  L.,  s.  1612,  conviction  must  be  by  plea  or  verdict 314 

R.  Lo  s.  4043-9,  damage  done  by  dogs 204-6 

R.  L.,  s.  1069,  attachment  of  negotiable  paper  by  trustee  process 185 

R.  L.,  ss.  2969-77,  laying  of  highway  or  bridge  in  two  or  more  towns. .  235 

R.  L.,  s.  2309,  void  marriages 5 

R.  L.,  s.  2310,  who  may  solemnize  marriages 7 

R.  L.,  s.  1870,  who  may  be  adjudged  insolvent 30 

R.  L.,  s.  2357,  annulment  of  marriages 36 

R.  L.,  ss.  2391-2,  when  divorced  person  may  re-marry 36 

R.  L.,  s.  2346,  marriages  void  ab  initio 52 

R.  L.,  s.  2347,  libel  to  annul  marriage 52 

R.  L.,  s.  1 219,  replevin  bond 69 

R.  L.,  s.  923,  offset 80 

R.  L.,  ss.  3837-40,  abatement  of  liquor  nuisance 93 

R.  L.,  s.  860,  what  writs  sherilfF  may  execute  after  expiration  of  office. .   151 

R.  L.,  s.  4247,  penalty  for  attempt  to  procure  abortion 530 

V.  S.,  s.  2555,  share  of  child  born  after  making  will 50 

V.  S.,  s.  2265,  when  property  may  be  sold  on  chattel  mortgage 71 

V.  S.,  s.  2262,  penalty  for  removing  mortgaged  property  from  the  state,     71 

V.  S.,  s.  2261 ,  existence  of  prior  mortgage  must  be  stated 96 

V.  S.,  S.2269,  mortgage  of  machinery 96 

V   S.,  SS.  4513-16,  abatement  of  liquor  nuisance 94 

V.  S.,  s.  2633,  duty  of  person  solemnizing  marriages 96 

V.  S.,  s.  2637,  to  whom  town  clerk  may  issue  marriage  license 97 

V.  S.,  s.  1240,  when  married  woman  can  testify  as  witness  in  suit  of 

husband 102 

V.  S.,  s.  2352,  witnesses  attesting  will 134 

V.  S.,  s.  2349,  requisites  of  will 133 

V.  S.,  s.  3357,  laying  out  of  highway  in  two  or  more  towns 169 

47 
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V.  S.,  ss.  1030-31 ,  clerk  of  supreme  court 169 

V.  S.,  s.  997,  clerk  of  county  court 169 

V.  S.,  s.  994,  general  terms  of  supreme  court 170 

V.  S.,  s.  998,  what  causes  shall  be  heard  by  supreme  court 170 

V.  S.,  s.  3059,  town  auditors 173 

V.  S..  s.  3060,  towns  shall  fix  compensation  of  officers 173 

V.  S.,  s.  131 1,  trustee  process  174 

V.  S.,.s.  1692,  tender  of  amends 217 

V.  S.,  s.  2374,  bond  of  executors  and  administrators 231 

V,  S.,  s.  2384,  court  may  remove  executor  or  administrator ....  231 

V.  S.,  s.  2388,  letters  of  administration  may  be  revoked  if  will  discover- 
ed    231 

V.  S.,  s.  2404,  accounts  of  administrators  and  executors 231 

V.  S.,  s.  29,  effect  of  a  repeal  of  a  statute 235-454 

V.  S.,  s.  5056,  what  is  adultery 244 

V.  S.,  s.  5170,  where  imprisonment  shall  be . .  244 

V.  S.,  s.  1603,  discharge  of  prisoner  on  habeas  corpus 245 

V.  S.,  s.  3171,  relief  of  paupers 296 

V.  S.,  s.  2071,  suit  stayed  by  insolvent  proceedings 308 

V.  S.,  s.  3169,  overseer  of  the  poor 296 

V.  S.,  s.  2142,  fraudulent  conveyance  by  insolvent 308 

V.  S.,  s.  2076,  proof  of  claim  against  insolvent  estate 310 

V.  S.,  s.  5060,  proof  of  marriage  in  case  of  bigamy 420 

V.  S.,  s.  5061,  indictment  in  case  of  bigamy 420 

V.  S.,  s.  1 149,  pleading 425 

V.  S.,  s.  1 150,  notice  of  special  matter 425 

V.  S.,  s.  1410,  compelling  the  production  of  books  and  papers 441 

V.  S.,  s.  1040,  jurisdiction  of  justice 469 

V.  S.,  ss.  1641-52,  proceedings  in  case  of  absent  defendant 491-3 

V.  S.,  s.  13 1 9,  service  on  non-resident  defendant  in  trustee  process. . . .  492 

V.  S.,  s.  1009,  jurisdiction  of  county  court 469 

V.  S.,  s.  907,  the  jurisdiction  of  the  court  of  chancery 500 

V.  S.,  s.  2356,  probate  of  will 506 

V.  S.,  ss.  2365,  2369,  probate  of  foreign  will 506 

V.  S.,  s.  3059,  town  auditors 522 

V.  S.,  s.  2994,  bond  of  town  officers 526 

V.  S.,  s.  2219,  trust  in  lands  527 

V.  S.,  s.  2582,  jurisdiction  of  county  court  in  appeals  from  probate 

court  537 

V.  S.,  s.  2521,  contingent  claim 533 

V.  S.,  s.  4908,  indictment  for  rape. 542 

V.  S.,  s.  4917,  penalty  for  assault  with  intent  to  commit  rape 542 

V.  S.,  s.  5163,  punishment  for  attempts 547 
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V.  S.,  s.  2446,  survival  of  actions 543 

V.  S.,  s.  1726,  imprisonment  on  mesne  process 608 

V.  S.,  s.  1734,  imprisonment  when  making  will  in  fiduciary  capacity. . .  608 

V.  S.,  s.  1752,  certified  execution 609 

St.  1788,  court  of  chancery 500 

Acts  1884,  No.  125,  8.  4,  appeals  in  insolvency 30 

Acts  1888,  No.  79,  8.  3,  proof  of  claims  in  insolvency 30 

Acts  1884,  No.  99,  attachment  of  personal  property 55 

Acts  1892,  No.  20,  relating  to  town  system  of  schools  89 

Acts  1894,  No.  68,  abatement  of  liquor  nuisance 94 

Acts  1886,  No.  137,  s.  3,  incorporating  the  town  of  Proctor 154 

Acts  1886,  No.  138,  incorporating  the  town  of  West  Rutland  157 

Acts  1884,  No.  18,  s.  7,  highways  and  bridges  in  two  or  more  towns...  235 
Acts  1886,  No.  16,  s.  7,  relating  to  highways  and  bridges  in  two  or  more 

towns 235 

Acts  1892,  No.  55,  support  of  paupers 295 

Acts  1888,  No.  36,  penalty  in  case  person  found  intoxicated 313 

Acts  1884,  No.  127,  disclosure  of  person  found  intoxicated 313 

Acts  1892,  No.  80-1,  s.  31,  right  to  cross  uncultivated  land  to  fish 348 

Acts  1886,  No.  41,  relating  to  moiety  of  liquor  license 445 

Acts  1870,  No.  156,  incorporating  the  Smithtown  Cheese  Factory 462 

Acts  1872,  No.  2541  incorporating  the  village  of  Brattleboro 485 

Acts  1894,  No.  170,  8.  2,  amending  the  charter  of  the  village  of  Brat- 
tleboro   485 

Acts  1894,  No.  72,  relating  to  profits  made  by  liquor  agents 521 

Acts  1894,  No.  59,  itinerant  vendors 624 

SUPREME  COURT. 

1.  A  citation  returnable  to  the  supreme  court  of  a  particular 
county  should  be  signed  by  the  clerk  of  that  county  and  not  by  the 
clerk  of  the  general  term.      Tucker  v.  Eden  db  Lowell^  168. 

2.  A  citation  returnable  to  one  of  the  stated  general  terms  of 
the  supreme  court,  at  Montpelier,  and  signed  by  the  clerk  of  a 
particular  county,  is  good,  upon  a  motion  to  dismiss,  as  a  citation 
returnable  to  the  supreme  court  of  that  county.     Jb, 

SURVIVAL  OF  ACTION. 

An  action  for  fraud  in  the  sale  of  shares  of  stock  does  not  survive 
under  V.  S.,  2446.    Jones  v.  Ellis ^  544. 

TENDER. 
I .     An  attorney  of  record  has  authority  to  accept  a  tender   of 
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amends  for  damages  in  trespass  under  V.  S.,  s.  1692.     Brown  v. 
Mead^  215. 

2.  But  he  has  not  authority  to  compromise  or  discontinue  the 
suit.     lb, 

3.  Such  a  tender  has  the  effect  of  a  tender  at  common  law.  By 
receiving  it  the  cause  of  action  is  not  extinguished,  but  the  amount 
should  be  applied  in  reduction  of  damages.     Jb, 

See  Accord  and  Satisfaction  i,  2. 

TOWNS.     See  Intoxicating  LiqyoR  5,  6. 

TOWN  OFFICERS.     See  Trustee  Process  i  . 

TREBLE  DAMAGES.     See  Damages  4. 

TRIAL. 

1.  Whether  several  persons  jointly  indicted  shall  be  tried 
together  is  within  the  discretion  of  the  trial  court.  State  v.  Four- 
nier^  263. 

2.  Upon  the  joint  trial  of  several  respondents  each  has  six 
peremptory  challenges  and  the  state  it  would  seem  has  two  per- 
emptory challenges  for  each  respondent.     lb, 

3.  If  the  defendant  sought  to  show  that  the  stipulation  was 
obtained  by  fraud,  the  burden  of  proving  that  issue  would  be 
upon  him.     Sawyer  v.  Child^  360. 

4.  It  is  sufficient  compliance  with  the  requests  of  a  party,  if 
the  court  correctly  charges  upon  the  law  as  applied  to  the  testi- 
mony.    Re  Wait  HurlburVs  Est,^  366. 

5.  The  county  court  might  under  V.  S.,  s.  1410,  order  the 
plaintiff  to  produce  the  letters  of  the  agents  in  reference  to  these 
tests  which  were  in  the  possession  of  the  plaintiff,  and  which 
would  probably  make  in  favor  of  the  defendant.  Vermont  Farm 
Machine  Co.  v.  Batchelder^  430. 

6.  The  court  of  chancery  would  not,  upon  bill  of  discovery, 
compel  a  defendant  to  produce  writings  which  tended  to  sup- 
port his  own  case,  but  would  compel  the  production  of  those 
which  were  evidence  for  the  orator.     lb, 

7.  The  interest  of  a  witness  may  be  fully  developed  upon  cross- 
examination,  as  by  showing  the  commission  which  he  receives  for 
the  sale  of  an  article.     lb. 
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8.  Held^  that  the  remark  of  defendant's  attorney  uj)on  cross- 
examination  of  a  witness  for  the  plaintiff  was  not,  under  the  cir- 
cumstances, error.     lb. 

9.  In  an  action  of  trespass  on  the  freehold,  the  question  being 
whether  the  cattle  of  the  defendant  escaped  into  the  plaintiff's 
pasture  through  a  particular  gap  in  the  defendant's  fence,  evidence 
on  the  part  of  the  plaintiff  that  the  gap  was  there  at  a  certain 
time  is  not  rebuttal,  although  il  may  tend  to  contradict  the  testi- 
mony of  the  defendant.      Watkins  v.  Rist^  486. 

See  Practice  3;  Judge   i  ;  Landlord  and  Tenant  14. 
TRESPASS.     See  Landlord  and  Tenant. 

TROVER. 

The  sale  of  property  upon  chattel  mortgage  is  not  a  conversion 
as  against  an  officer  who  has  attached  the  same  by  copy  in  the 
town  clerk's  office,  where  no  possession  is  taken  of  the  property 
sold.      Thorp  v.  Robbins^  53. 

See  Chattel  Mortgage  i  . 

TRUST.     See  Probate  Court  i,  2. 

TRUSTEE  PROCESS. 

1 .  A  town  cannot  be  held  liable  as  trustee  for  compensation 
due  one  of  its  listers  for  services,  if  the  same  was  voted  after  the 
service  of  the  writ  upon  it,  for  nothing  would  be  due  absolutely  at 
the  lime  of  service.     Senna  v.  Kennedy y  172. 

2.  If  the  assignee  of  a  promissory  note  places  it  with  a  bank 
for  collection,  knowledge  of  the  assignment  obtained  by  the  maker 
from  the  bank  is  the  same  as  though  obtained  from  the  assignee, 
as  regards  trustee  process.     Enright  v.  Bcaumond^  249. 

3.  If  the  maker  in  such  case  is  summoned  as  the  trustee  of  the 
payee,  he  must  fully  disclose  all  the  information  which  he  has  ob- 
tained from  the  bank,  although  he  does  not  know  the  name  of  the 
assignee.     lb, 

4.  The  note  in  questi(m  was  one  of  a  series,  the  last  four  of 
which  had  been  assigned  to  the  plaintiff  in  interest.  After  the 
assignment  the  defendant  continued  to  deal  with  the  original 
payee  as  the  owner,  and  paid  the  first  three  to  it  by  the  authority 


Digitized  by  VjOOQIC 


726  INDEX. 


of  the  assignee.  After  judgment  in  the  trustee  suit,  the  defendant 
deducted  the  amount  of  that  judgment  and  sent  the  balance  of  the 
note  to  the  payee  who  received  it.  Held^  that  as  to  such  balance 
the  defendant  would  be  protected  by  this  payment,  for  the  pre- 
vious dealings  between  the  parties  had  authorized  him  to  so  make 
it.     lb. 

5.  In  trustee  process  against  an  absent  defendant,  service  need 
not  necessarily  be  made  by  delivery  of  copy  without  the  state  un- 
der V.  S.,  s.  1641,  but  the  plaintiff  may,  at  his  election,  proceed 
by  notice  by  publication  under  the  statutes  in  force  when  V.  S., 
s.  1641,  was  enacted,     yones  v.  Dillihanty^  490. 

USURY. 

Such  a  contract  would  not  be  usurious,  although  under  its 
operation  the  plaintiff  received  more  than  the  legal  rate  of  interest 
upon  the  purchase  price  ot  her  shares.     Hancock  v.  Clark^  302. 

VARIANCE.     See  Insurance  i,  2,  3,  4,  5,  8,  9,  10,  11. 

VERDICT. 

Where  there  is  a  plea  in  set-off,  the  jury  should  return  a  verdict 
for  a  gross  sum,  and  need  not  specify  the  amount  from  which  they 
strike  a  balance,      demons  v.  demons^  77. 

VESTED  RIGHT.     See  Intoxicating  Liquor,  4. 

VILLAGE.  See  Highways  and  Bridges  i,  2;  Municipal 
Corporation  i.  ' 

WAIVER.     See  Contract  2,3,4;  Practice  i  ;  Insurance 

WATERS. 

1.  The  term  boatable  waters  as  used  in  Ch.  2,  s.  40,  of  the  con- 
stitution of  Vermont,  which  provides  that  the  public  shall  have  the 
right  of  fishing  in  such  waters,  means  waters  navigable  in  fact, 
that  is  capable  from  their  situation  and  in  their  ordinary  condition 
of  being  used  by  the  public  as  a  means  of  passage  or  transporta- 
tion.    I^ew  England  Club  v.  Mather^  338. 

2.  Whether  a  particular  body  of  water  is  navigable  in  fact  is 
ordinarily  a  question  for  the  jury,  and  he  who  asserts  that  fact  as 
the  foundation  for  a  right  in  the  water  must  prove  it.     lb. 
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3.  It  cannot  be  said  as  matter  of  law  that  the  public  lias  the 
right  of  fishing  in  a  pond  of  seventy-five  acres,  not  reserved  in  the 
grant  of  the  town,  as  against  the  owners  of  the  soil  underneath  and 
around  it.     lb, 

4.  The  legislature  cannot  make  public  waters  which  the  con- 
stitution declares  private,     lb, 

WAY. 

1.  A  way  of  necessity  may  be  reserved  as  well  as  granted  by 
implication.      Willey  v.  Th-wing^  128. 

2.  T.  became  the  owner  of  two  closes  across  the  first  of  which 
there  had  been,  for  many  years,  a  well-defined  way  to  the  second, 
which  was  not  accessible  in  any  other  manner.  Subsequently  he 
conveyed  the  first  without  any  mention  of  the  right  of  way.  Held^ 
that  a  way  would  be  reserved  by  implication.     lb, 

WILL. 

1 .  A  husband  who,  by  ante-nuptial  agreement,  has  relinquished 
all  claim  to  the  estate  of  his  wife,  is  not  a  competent  witness  to  the 
execution  of  her  will.     Smith  v.  yones^  132. 

2.  In  such  case  the  question  of  competency  is  to  be  determined 
as  of  the  time  when  the  will  is  executed  and  not  as  of  the  time 
when  it  is  oflTered  for  probate.     lb, 

3.  Equity  has  no  jurisdiction  to  establish  a  suppressed,  de- 
stroyed or  spoliated  will,  for  by  our  present  statutes  the  probate 
court  has  exclusive  jurisdiction  of  the  probate  of  wills.  Mission- 
ary Society  v.  Eclls^  497. 

4.  Equity  had  such  power  at  common  law  and  in  Vermont  un- 
til taken  away  by  legislative  enactment.     lb, 

5.  The  court  ol  chancery  may  still  act  in  aid  of  the  probate 
court  as  by  preserving  the  property  by  injunction  pending  the  pro- 
ceedings to  probate.     lb, 

6.  But  the  fact  that  resort  is  had  to  that  court  for  temporary  or 
ancillary  relief  gives  it  no  jurisdiction  over  the  probate  of  the 
will.     lb. 

WITNESS. 

I.  The  parties  not  being  husband  and  wife,  the  plaintiff  was 
a  competent  witness.     Morrill  v.  Palmer^  i. 
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2.  The  wife  of  the  brother  was  a  competent  witness  to  conver- 
sations between  the  plaintift  and  her  husband  as  to  the  considera- 
tion of  the  note  secured  by  the  mortgage.       Wheeler  v.  Campbell^ 

98. 

3.  She  might  testify,  as  identifying  the  occasion  and  character- 
izing the  transaction,  that  she  saw  them  figuring  their  accounts  and 
heard  the  remark :  ^'  That  is  all  right,  that  makes  up  the  six  hun- 
dred dollars."     lb. 

4.  It  cannot  be  shown  for  the  purpose  of  impeaching  the  gen- 
eral credit  of  a  witness,  that  she  formerly  kept  a  house  of  ill  fame, 
was  indicted  for  it,  and  forfeited  her  bail.  State  w,  Fournier^ 
263. 

See  Husband  and  Wife  i  ;  Will  i,  2. 


^^''^^\       :.05 


'    ^^ 
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